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42  Geo.  III.  1802. 


WALCOT-  v.  WALKER.  180*- 

May  Stfu 
rpHE  bill  prayed  an  injunction  to  restrain  the  De-    The  Court 
fendants,  who  were  booksellers,  from  publishing  two  w}^  not   *** 

editions  of  the  Plaintiff's  works ;  upon  a  dispute  as  to  either  y  81*" 
,  *   i  i  i  ing  an  mjunc- 

the  construction  of  the  agreement  between  the  parties*.    •    . 

^  r  Uon  or  an  ac- 

count, even 
The  Defendants  by  their  answer  admitted,  that  they  Up0n  a  sub- 
had  published  in  one  of  these  editions  some  of  the  Plain-  mission  in  the 
tiff's  works,  which  they  were  not  authorised  to  publish,  answer,  upon 

As  to  that  edition,  therefore,  they  submitted.  a  P*b|fcatioa 

of  such  a  na- 
ture that  an 
Mr.  Mansfield  and  Mr.  Pemberton,  in  support  of  the  acy0I1  coaid 

motion  for  the  Injunction ;  Mr.  Richards  and  Mr.  John-  not  be  main- 

ton,  for  the  Defendants,  tained. 

Injunction 
Lord  Chancellor.  against  an  in- 

If  the  doctrine  of  Lord  Chief  Justice  Eyre  ( 1 )  is  right,  vasion   of 

and  I  think  it  is,  that  publications  may  be  of  such  a  na-  copyright,  de- 

ture,  that  the  author  can  maintain  no  action  at  law,  it  is  not  P611**"^  upon 

the  business  of  this  Court,  even  upon  the  submission  in  the  . 

r  agreement,  re- 

answer,  f^A  m  ^ 

(I)  Dr.  Priestley's  Case,  see  2  Mer.  437.  coyery  in  an 

You  VII.  A  action. 


CASES  IN  CHANCERY. 


1802. 


Walcot 

v. 
Walker. 


answer,  to  decree  either  an  injunction  or  an  account 
of  the  profits  of  work*  of  such  &  nature,  that  the  au- 
thor can  maintain  no  action  at  law  for  the  invasion  of 
that,  which  he  calls  his  property,  but  which  the  policy  of 
the  law  will  not  permit  him  to  consider  his  property. 
It  is  no  answer,  that  the  Defendants  are  as  criminal. 
It  is  the  duty  of  the  Court  to  know,  whether  an  action 
at  law  would  lie ;  for,  if  not,  the  Court  ought  not  to  give 
an  account  of  the  unhallowed  profits  of  libellous  publica- 
tions. At  present  I  am  in  total  ignorance  of  the  nature 
of  this  work,  and  whether  the  Plaintiff  can  have  a  pro- 
perty in  it  or  not.  As  to  one  of  these  editions,  it  is  riot 
possible  to  grant  the  injunction,  until  the  right  of  the 
Plaintiff  has  been  tried  in  an  action.  The  facts  may 
alter  the  effect  of  the  agreement  at  law;  and  that  must 
be  looked  to  as  to  the  right  in  equity.  It  is  not  imma- 
terial also,  that  they  have  been  permitted  to  publish  in 
their  trade  for  six  years  together  without  an  action.  But, 
even  as  to  the  other  edition,  before  I  uphold  any  injunc- 
tion, I  will  see  these  publications,  and  determine  upon  the 
nature  of  them;  whether  there  is  question  enough  to  send 
to  law  as  to  the  property  in  those  copies ;  for,  if  not,  I 
will  not  act  upon  the  submission  in  the  answer.  If  upon 
inspection  the  work  appears  innocent,  I  will  act  upon 
that  submission ;  if  criminal,  I  will  not  act  at  all ;  and, 
if  doubtful,  I  will  send  that  question  to  law. 


Therefore  let  the  injunction  be  dissolved  as  to  the 
octavo  edition ;  with  liberty  to  apply  for  an  injunction, 
in  case  the  Plaintiff  succeeds  in  an  action.  As  to  the 
duodecimo  edition,  dissolve  the  injunction,  unless  in  a 
week  they  bring  the  books  into  Court  (2). 


(2)  Southey  v.  Sherwood, 
2  Mer.  435.  Murray  v.  Dug- 
dale  in  Chan.  1823.  In  Hogg 
v.  Kirby,  post,  Vol.  VIII, 
215,  see  226,  the  Lord  Chan- 
cellor  felt  considerable  diffi- 


culty in  granting  an  injunc- 
tion; the  title  of  the  work 
containing  a  false  assertion, 
calculated  to  impose  upon 
the  public. 
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March  15*4, 

BROMLEY  r.  HOLLAND  (3).  ^  ™*# 

*pHE    Plaintiff  appealed   from   the  decree  (4)  pro-  Ante, Vol.  Vt 

nounced  at  the  Rolls.  _.        * 

Upon  the 

Plaintiff's  ap- 
The  petition  stated,  as  the  first  ground  of  complaint,       j  from  the 

that  the  decree  admitted  the  several  deeds  and  instru-  decree  at  the 
ments,  for  securing  the  said  annuity  of  100/.,  to  be  null  Rolls  the  dc- 
and  void ;  and  therefore  the  petitioner  ought  to  have  the  crec  WM  re- 
said  deeds  and  instruments  delivered  up  to  him  to  be  ver8ed »  *** 
cancelled  on  payment  of  what,  if  any  thing,  should  ap-  ,.         ,    . 
pear  to  be  due  from  him  in  respect  of  the  principal  congjderation 
money  advanced  to  him  as  the  consideration  of  the  said  pajd  Dy  tne 
annuity,  and  of  legal  interest  thereof  from  the  time  of  original  gran- 
such  advance,  after  giving  to  the  petitioner  credit  for  tee  of  the  an- 
the  several  payments  made  by  him  in  respect  of  the  said  nu,ty»  w,*h  m- 
annuity  since  the  granting  thereof;  whereas  by  the  effect     res    a       * 
of  the  decree  the  Defendant,  Arabella  Holland,  is  to  be  !T  th 
repaid  the  whole  principal  money  advanced  by  her  for  the  ments  0f  the 
purchase  of  the  annuity,  with  legal  interest  thereon  from  annuity  to  the 
the  time  of  filing  the  bill ;  deducting  only  such  payments  grantee,  or 
as  have  been  made  by  the  petitioner  on  account  of  the  anJ  persons 
annuity  since  the  filing  of  the  bill;  so  that  the  petitioner  claiming  under 

is  to  have  no  credit  in  the  account  for  the  payments   u      ^    8StSa~ 

•  ment  or  other* 
made  by  him  on  account  of  the  annuity  previous  to  the  wise>  t0  be  ap_ 

filing  of  the  bill.  plied  in  jjs. 

Secondly,  the  petitioner  stated,  that  he  was  aggrieved  charge  of  the 

by  the  decree,  as  he  was  thereby  directed  to  pay  all  the  interest  and 

Defendants  their  costs  of  the  suit.  principal  of 

the  consider* 
(3)  Coop.  9.  (4)  See  the  Report,  ante,  Vol.  V,  610.      Mm .  anJ  .f 

the  consideration  with  interest  shall  appear  to  be  fully  repaid,  or, 
if  not,  upon  payment  by  the  Plaintiff  of  what  shall  be  remaining 
due  from  him,  the  securities  to  be  delivered  up,  &c.  with  costs ; 
the  Lord  Chancellor's  opinion  being  in  favor  of  the  jurisdiction  ; 
that  the  principle  of  the  relief  is  not  redemption,  but  the  invalidity 
of  the  grant;  and  that  the  assignee,  unless,  under  special  circum- 
stances, is  to  the  situation  of  the  grantee. 

A2 
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1802,  The    Solicitor    General  (5),     Mr.   Piggott,    and 

R  v*^w  Mr.  Leach,  in  support  of  the  Petition    of  Ap- 

R0*LBY  peal. 

Holland.         Upon  the  point  of  jurisdiction,  a  Court  of  Law  has  no 
.(  ,  authority  to  order  the  deeds  to  be  delivered  up,  except 

in  the  four  cases  specified  in  the  Act  (6).  The  Plaintiff* 
had  no  remedy  any  where  but  in  this  Court,  the  Court 
of  King's  Bench  refusing  to  entertain  his  second  appli- 
cation, either  upon  the  former  or  any  other,  ground. 
Another  ground  is,  that  Oakden  is  actually  in  the  receipt 
.  of  the  rents  and  profits,  to  secure  the  other  annuity  to 
his  brother;  and  the  Defendant  Holland  chose  to  take 
her  annuity  under  him.  It  is  impossible,  therefore,  to 
disentangle  this  property  from  the  effect  of  that  deed 
without  the  interposition  of  this  Court ;  and  the  case  is 
therefore  much  stronger  than  Byne  v.  Vivian  ( 7 ),  and 
Byne  v.  Potter  (8).  There  was  no  consideration  for  that 
deed,  the  only  transaction  between  the  Plaintiff  and  the 
assignee,  except  the  forbearance  of  a  demand,  which 
could  not  be  enforced  at  law.  The  assignee  must  be  in 
the  same  situation  as  the  original  grantee.  The  ground 
of  restoring  the  parties  is,  that  the  consideration  has 
totally  failed.  The  Court  treats  it  as  a  loan,  compelling 
repayment  of  the  consideration  with  interest;  and  then  it 
is  impossible  not  to  give  the  other  party  credit  for  the 
payments  made  on  the  other  side.  In  the  cases  of  usury, 
the  Court  restoring  the  money  calls  back  the  excess  of 
the  usurious  payments  beyond  the  legal  interest.  Who 
is  the  particeps  criminis  here  ?  The  enrolment  was  the 
duty  of  the  grantee.  The  analogy  between  this  case  and 
Howson  v.  Hancock  (  9 ),  an  action  to  recover  money  paid 
upon  an  unlawful  wager,  fails.  The  same  observation 
applies  to  the  case  of  money  paid  upon  an  unstamped 

bill 

(5)  The  Hod.  S.  Perceval.       See  the  note,  ante,  Vol.  II,  36. 

(6)  Stat  17  Geo.  Ill,  c.  26,  (7)  Ante,  Vol.  V,  604. 
s.  4.  That  Statute  is  repealed          (8)  Ante,  Vol.  V,  609. 

by  Stat.  69  Geo.  Ill,  c.  141.  (9)  8  Term  Rep.  B.R.  575. 


CASES  IN  CHANCERY. 


4a 


bill  of  exchange,  also  mentioned  in  the  reasons  alleged 
for  this  decree  (10).  The  •  bill  is  only  evidence  of  the 
debt,  which  still  remains  in  respect  of  the  precedent  con- 
sideration. The  fraud  ir  that  of  the  debtor,  the  Plaintiff, 
h  is  necessary  to  take  some  other  medium  as  the  ground 
of  setting  aside  th*» transaction  in  these  cases;  consider 
iag  it  ae  a  loan ;  and  allowing  the  whole  to  be  recovered 
back ;  which  must  proceed  upon  this,  that  the  consider- 
ation h*»  totally  failed- 

-  h  is  impossible,  'that  this  decree  can  stand  upon  the 
principle  of  redemption.  The  bill  does,  not  pray  a  re- 
demotion.  There  is  no  one  instance,  in  which,  if  the 
deed  hrobeen  declared  void  ab  initio,  the  Court  has  done 
Bare- than  put  the  parties  in  the  same  situation  as  if  it 
had  never  been  Executed.  '  This  decree,  which  must  be 
considered  as  going  upon  the  principle,  that  the  instru- 
ment js  wholly  void^  gives  it  validity  up  to  the  time  of 
flimg'Ae  bUl^  which  must  have  arisen  from  a  lonfiisipft 
between  •  a  deed  void,  and  voidable,  as  .by  something  af« 
ftcting.the  conscience ;  upon  which  this  Court  has  a  dia~ 
csation. '  What  ground  is  there  for  favor-  to  this  Defen- 
dant? Not  as  ah  arinuitant,  or  assignee  of  an  annuity. 
The-i  subsequent  dee$,  a  vtitre  direction  of  the  mode  of 
payment;  ia  no  confirmation;  nor  is  a  deed  absolutely 
void  capable  of  confirmation.  The  Plaintiff  does  not 
seek  to  call  payments  back ;  but  is  content  to  take  it,  as 

it~ist  without  account,  and  without  refunding;    At  all 
events  tbe  Defendant  Holland  ought  not  to  have  her 

costs. 

Mr.  MantjMd,  Mr,  Richards,    Mr.  RomUly,   and 

Mr.  Cooper,  for  the  Defendants,  in  support  of 

the  Decree. 

As  to  the  jurisdiction,  though  the  Defendants  do  not 

appeal,  yet  it  is  an  answer  to  the  Plaintiff,  complaining, 

fhat  he  lpas  not  got  enough,  that  he  is  entitled  to  nothing. 

The 


1602; 


Bromi**y 

9, 

Holland. 
[•5] 


(10)  Ante,  Vol.  V,  618. 
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The  case  is  open  to  the  Defendants  as  to  the  whole,  to 
the  Plaintiff  only  as  to  what  is  complained  of  by  lug 
•petition  (11 ).  No  instance  can  be  found,  except  those 
referyed  to  in  this  judgment,  in  which  a  Court  of  Equity 
has  ever  entertained  such  a  jurisdiction,  to  deliver  up 
instruments  void  at  law.  It  was  declined  in  Franco  v. 
Bolton (12),  a  decision  much  stronger;  the  instrument 
being  void  only  by  something  dehors.  It  was  exercised 
with  great  reluctance  by  Lord  Thurlow  in  the  case  of  the. 
promisory  note,  Ryan  v.  Mackmath ( IS),  upon  the  prin- 
ciple, quia  timet.  Where  there  is  a  possibility  of  evidence 
being  lost,  so  far  it  is  rational.  But  this  instrument  is 
one,  against  which  no  evidence  is  wanted,  and  evidence 
is  always  in  the  power  of  the  party,  against  whom  an 
attempt  may  be  made  to  enforce  it.  It  cannot  be  en- 
forced without  a  production  of  the  mempriaL  Byne  v. 
Vivian  and  Byne  v.  Potter  are  not  warranted  by  any  pre- 
vious decision.  Hart  v.  Lovelace  (14)  goes  a  step  farther 
than  the  Court  of  King's  Bench  did  in  this  case,  viz.  that 
even  another  Court  cannot  entertain  jurisdiction,  if  it 
has  been  before  a  Court  of  competent  jurisdiction.  In 
Schumann  v.  Weather  head  {15)  "Lord  Kenyan  recognises 
his  opinion  in  Greathead  v.  Bromley.  It  must  be  sup- 
posed, the  Court  of  King's  bench  refused  to  act  under 
the  judgment  upon  good  grounds,  and  that  the  applica- 
tion was  improper. 

Next,  as  to  the  terms,  these  payments  are  to  be  con- 
sidered as  payments  of  an  annuity,  which  the  grantor 
chooses  to  subsist,  if  he  does  not  immediately  state  his 
objections  to  it.  He  chooses  to  let  it  continue  at  the  risk 
of  the  grantee.  Suppose  it  went  on  for  forty  years,  so  as 
infinitely  to  exceed  the  price,  could  he  then  bring  back 
any  thing  so  paid  ?    By  what  action  ?    The  annuity  is 

good, 


(11)  IP.  WW.  299. 

(12)  Ante,  Vol.  Ill,  968. 

(13)  3  Bro.  C.  C.  15. 


(14)  6  Term  Rep.  B.R.  471 . 

(15)  1  East,  537. 
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good,  tifl  set  aside  by  him.     If  money  has  been  volun- 
tarily paid  •without  any  consideration,  it  cannot  be  got 
back  again.     Consider  the  consequence.     The  grantor 
will  pay  the  annuity  at  the  risk  of  the  life  dropping,  till 
the  purchase-money  is  repaid ;  then  make  the  objection ; 
and  say,  the  grantee  has  received  the  purchase-money. 
It  is  impossible  to  understand,  the  principle,  upon  which 
the  Courts  of  Law  have  gone  upon  this  (16).    This  is  not 
the  case  of  a  loan;  as  the  case  of  usury  is  from  its  nature. 
The  cases  of  fraud,  extortion,  &c.  have  no  resemblance 
to  this.     Consider  it  then  as  the  case  of  aji  assignee,  and 
under  particular  circumstances :  which  make  it  very  dif- 
ferent in  a  Court  of  Equity.     By  the  subsequent  deed, 
the  Plaintiff  tells  her,  it  is  a  good  annuity,  and  he  means 
to  pay  it.     The  assignee  therefore  at  least,  if  not  the 
original  grantee,  is  entitled  to  these  terms.    This  in' effect 
is  calling  back  these  payments,  which  could  «not  be  got 
from  the  Defendants  by  action,  if  they  are  to  be  set 
against  the  money  due  to  her  in  respect  of  the  purchase 
,  of  the  annuity.    The  grantee  lives  up  to  his  income  under 
die  impression,  confirmed  in  this  instance  by  the  Plaintiff, 
that  the  annuity  is  good.     Consider  the  consequence  of 
not  only  setting  aside  the  annuity,  but  of  calling  back 
payments  spent  under  that  confidence.     The  Court,  if  it; 
has  jurisdiction,  will  at  least  compel  the  Plaintiff  to  do 
equity.    That  is  the  principle,  upon  which  the  case  of 
usury  goes ;   though  the  transaction  is  void,  as  corrupt 
and  against  law.    The  Plaintiff  has  by  repeated  acts,  the 
deed  of  1795,  and  his  abortive  attempts  in  the  Court  of 
King's  Bench,   given  credit  to  this  transaction.      The 
Plaintiff  coming  into  equity  for  assistance,  his  own  acts 
are  very  important  as  to  the  terms.     It  is  impossible  to 
reconcile   the  decrees  in  Byne  v.  Vivian  and  Byne  v. 
Patter.     Why  did  not  the  Court  call  back  the  money 
overpaid  in  the  latter  case  as  well  as  the  former?    This 
application  is  in  nature   of  an  action  of  assumpsit,    ty 

recover 


1803. 


Bromley 

v. 
Holland. 

[•7] 


(16)  See  the  note,  ante,  Vol.  V,  608. 
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recover  back  those  payments.  Money  paid  upon  a 
respondentia  bond,  olr  the  premium  of  a  re-assurance, 
Void  under  the  Statutes  (17),  cannot  be  recovered  bade, 
though  the  instrument  is  a  nullity :  Andree  v. Fletcher  ( 18  ) $ 
Munt  v;  Stokes  (\9):  The  principle  is,-  that  those  pay* 
tffentswere  made  according  to  good  conscience;  though 
they  would  not  be  enforced.  Money  paid  upon  an  illegal 
dontract,  executory,  has  been  recovered  back :  OotUm  *• 
Tkmifldnd(2Q);  aftd  the  distinction  is  there  taken  be- 
tween that  case  and  this;  in  which  the  risk  has  been 
incurred,  and  in  Lowry  v.  Bourdieu  (21).  This  is  not 
fraud  or  surprise,  but  a  defect  in  a  collateral  matter, 
inerely  form.  At  first  it  appears  a  fair  proposition,  to 
put  the  parties  in  the  same  situation :  but  in  substance  it 
is  obtaining  this  relief  against  an  assignee  without  repay- 
ing any  thing,  of  repaying  only  a  very -smaH  part  of  the 
sum  originally  advanced,  in  one  way  of  taking  the  account. 
Offering  to  pay  every  thing  the  Plaintiff  means  to  pay 
nothing;  insisting  that  the  whole  is  satisfied.  That  dis* 
tinguishes  this  from  Byne  v.  Vivian ;  in  which  the  party 
was,  as  in  the  case  of  usury,  to  be  repaid  the  whole 
money  advanced  with  interest.  The  deed  is  void,  when 
th6  grantor  chooses  to  insist  upon  the  objection,  and  thfen 
only.  The  grantee  could  not  say,  it  was  void  originally, 
fend  bring  an  action  for  the  consideration.  Lord  Afoanley 
proceeded  upon  the  ground,  that,  till  the  objection  was 
insisted  upon,  the  grant  was  good ;  considering  it  valid, 
as  long  as  the  Plaintiff  chooses,  it  should  be  so.  In  Ex 
parte  Maxwell (22),   Lord  Kenyan  intimated  a  doubt, 

»  -  

whether  the  analogy  to  the  Statute  of  Limitations  (28) 

might 


(17)  Stat  7  Qeo.  I.  c.  21. 
S.  2.  Stat.  19  Geo.  II.  c.  37. 
Stat  21  Geo.  III.  c.  65.  s.  29. 

(18)  3  Term  Rep.  B.  R. 
266. 

(19)  2  Term  Rep.  B.  R. 
561. 


(20)  5  Term  Rep.  B.  R. 
405. 

(21)  Doug  I.  451. 

(22)  2  East,  85. 

(23)  Stat  21  Jamei  I.  c.  MJ. 
s.  3. 
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niighf  Hftt  be  a  defence  against  an  application  to  set  aside 
an'&mitity. 

*  *Iti  such  a  case  as  this  the  Decree  is  clearly  right  as 
to  the  costs. 

The  Solicitor  General,  in  Reply. 

As  to  the  question  of  the  jurisdiction  being  still  open, 
I  admit,  it  would  be  an  answer  to  the  complaint,  that  the 
Plaintiff  has  not  sufficient  relief,  to  shew,  that  he  is  not 
entitled  to  any.  Byne  v.  Vivian  and  the  other  case  pro- 
ceed upon  this;  that  the  existence  of  those  intruments 
did  to  a  certain  degree  affect  the  title,  In  the  nature  of  a 
doud  upon  it ;  which  it  was  for  the  interest  of  the  owner 
to  have  removed.  In  this  case  the  party  may  reasonably 
apprehend;  that  if  these  securities  are  permitted  to  exist, 
they  may  be  made  available,  not  only  at  a  subsequent 
period,  but  even  now.  The  possible  case  of  an 'action 
lipon  the  suggestion,  that  the  instrument  is  lost,  occurs ; 
the  only  answer  to  which  is,  that  a  bill  to  perpetuate  tes- 
timony might  be  filed.  That  must  be  upon  the  principle, 
qua  timet.  The  judgment  is  a  subsisting  security,  which 
the  Plaintiff  cannot  prevent  from  being  carried  into  effect 
against  him.  That  requires  no  suit  How  is  the  execu- 
tion under  it  to  be  resisted?  How  is  the  grantor  to  know 
tbe:difference  between  the  deed  and  the  memorial?  The 
registry  need  not  to  be  made  for  several  days. 

With  respect  to  the  terms,  certainly  a  great  part  of  the 
argutoent  in  this  decree  applies  equally  to  the  grantee 
sad  the  assignee.  The  principle  of  the  relief  is,  that  the 
thole  transaction  is  void :  and  therefore  the  cOnsidera* 
tfcm  has  failed;  which  enables  one  party  to  maintain  the 
eqtdtable  action  for  money  had  and  received ;  and  upon 
the  principle  the  other  has  a  right  to  set  off  these  pay- 
ments. They  cannot  be  considered  as  volpntary  pay- 
ments.- The  payment  of  the  consideration  was  equally 
voluntary.  But  in  truth  they  are  not  so.  This  act  cer- 
tainly 
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tainly  meant  to  give  the  same  protection  in  this  case,  a» 
the  *  Court  upon  other  principles  does  in  other  cases  of 
oppression,  usury,  &c.  In  the  case,  put  by  your  Lord- 
ship, of  an  acceptance  for  the  honor  of  the  drawer  of  a 
bill  not  stamped,  he  pays  that  money  for  that  friend,  just 
as  if  he  paid  it  without  accepting  the  bill*  As  to  the 
calse  of  hardship,  the  objection  not  being  taken,  till  by 
the  annual  payments  the  principal  and  interest  are  paid, 
having  the  benefit  of  the  risk  all  the  time,  the  law  gives 
that  opportunity:  but  it  cannot  be  presumed,  that  the 
party  is  cognizant  of  his  right.  These  are  mistaken  pay-, 
ments,  not  voluntary  payments,  upon  the  consideration  of 
the  validity  of  the  transaction.  So  upon  the  supposition* 
that  more  has  been  paid  than  the  principal  and  interest* 
the  Plaintiff  does  not  ask  any  thing  in  respect  of  that. 
He  will  be  contented,  if  the  instruments  are  delivered  up; 
and  if  they  waive  the  account,  he  does  not  desire  it.  He 
will  consent  to  take  it  as  at  the  time  of  the  assignment  to 
Mrs.  Holland,  considering  her  as  the  original  grantee* 
But  upon  principle  it  would  be  very  difficult  to  stop  there ; 
for,  the  suit  against  the  assignee  is  the  same  as  against 
the  grantee.  The  assignee  is  the  purchaser  of  all  the 
rights  attaching  upon  the  original  grantee.  Wfth  respect 
to  the  question,  whether  the  excess  beyond  thp  principal 
and  interest  might,  not  be  recovered  back,  why  should 
it  not?  It  is  part  of  that,  the  consideration  for  which 
has  failed.  The  cases,  where  the  contract  is  illegal, 
both  parties  knowing  it,  are  distinct;  not  like  this  case, 
upon  a  law  made  for  the  benefit  of  the  Plaintiff;  who  is 
not  to  be  considered  particeps  criminU;  as  he  is  in  those 
cases ;  and  cannot  therefore  set  up  the  illegality  of  the 
contract:  but  the  rule  " potior  est  conditio  defendentu" 
prevails.  In  the  cases  of  insurance,  if  it  fails  on  the 
ground,  that  the  voyage  never  commenced,  or  a  warranty 
of  neutrality  was  not  complied  with,  &c.  the  premium  may 
be  recovered  back;  which  proves  the  distinction.    Illegal 

contracts 
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contracts  executory  stand  upon  a  very  different  ground. 
The  party  *  coming,  before  the  contract  is  executed, 
disaffirms  it.  As  to  the  case  Ex  parte  Maxwell,  the  ap- 
plication was  after  the  death  of  the  party ;  and  the  Court 
refused  to  listen  to  it  upon  good  grounds ;  that  the  testi- 
mony for  defence  against  the  application  was  gone.  The. 
allusion  to  the  Statute  of  Limitatioite  upon  that  occasion, 
is  a  mere  dictum  in  support  of  that  decision.  Lord 
Kenyon  could  not  mean,  that  an  annuity  paid  for  six 
years  is  therefore  not  to  be  shaken.  If  the  original  trans- 
action was  void,  there  might  be  a  new  agreement:  but  it 
cannot  be  the  subject  of  confirmation;  and  in  this  in- 
stance the  supposed  confirmation  is  nothing  more  than 
directing  the  mode  of  payment;  and  no  more  a  confirma- 
tion than  every  payment  made  under  this  grant.  The 
Plaintiff  relies  upon  Byne  v.  Vivian  and  Byne  v.  Potter. 
As  far  as  those  cases  agree,  at  least,  the  Court  will  ex- 
tract the  principle  from  them,  as  to  the  terms.  At  least 
as  against  Mrs.  Holland  the  Plaintiff  ought  not  to  be 
called  on  to  pay  costs:  rather  he  is  entitled  to  the  costs ; 
as  the  expence  is  incurred  by  her  fault. 


1802. 


Bromley 

v. 
Holland. 

[•u  j 


The  Lord  Chancellor 

Observing,  that  upon  looking  into  the  instruments  it  May  71  A. 
appeared,  that  the  term  was  assigned  to  Flaskman,  and 
so  the  Defendant  Tyrrell  had  no  estate  in  him,  even 
apparently,  which  could  call  for  him  to  be  a  party, 
and  that  Flaskman  was  not  before  the  Court,  proceeded 
thus: 

As  to  the  objection  upon  the  want  of  parties  it  was    Defect  of 
said,  that  though  Tyrrell  assigned  to  Flaskman,  yet  if  parties:   De- 
the  term  is  void,  Flaskman  has  not  the  legal  estate  in  fondant  being 
him.    True ;  but  if  this  bill  can  be  supported  upon  the.U*Dle  to  an- 
caaes  I  shall  allud,e  to,  the  colour  of  title  the  deed  fur-  other  ittiu 
Dishes,  as  throwing  a  cloud  over  the  legal  title,  is  one  of 

the 
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Holland* 
[•12] 


the  circumstances,  that  founds  the  jurisdiction ;  and  it  in 
difficult  to  •  answer  this;  that  as  this  annuity  is  good  lit 
law,  the  term  would  be  a  legal  estate  in  Flashman,  which 
would  protect  the  present  owner  of  the  annuity ;  and  if 
this  Plaintiff  should  afterwards  find  it  necessary,  to  clear 
his  title,  to  file  a  bill  against  Flashman,  it  would  be  im~ 
possible  to  bring  that  suit  to  a  hearing,  without  making 
Afrs.  Holland  a  party;    for  her  interest  would  be  de- 
stroyed by  any  decree  affecting  his  title;  and  then  the 
decree  in  this  suit  would  leave  her  liable  to  another  suit, 
in  respect  of  an  interest  purporting  to  be  in  him.    She 
would  not  be  delivered  by  this  decree  from  another  suit, 
and  would  be  liable  to  be  doubly  vexed*    Therefore,  if 
the  objection  for  want  of  parties  was  strongly  pressed, 
I  am  not  sure  I  could  deliver  -the  Plaintiff  from  '  it* 
Tyrrell  and  Holland  answer  together*.    The  former  had 
nlerely  to  state,  that  he  had  none  of  the  securities  in  his 
hands;  and  had  assigned  to  Flashman.    He  does*  state 
that  fact ;  and  thereby  gives  the  Plaintiff  notice,  that  it 
is  not  necessary  to  bring  him  to  a  hearing;  that  no  relief 
can  be  had  against  him ;  that  fact  also  suggesting,  that  it 
may  be  necessary  to  bring  Flashman  before  the  Court. 
Mrs,  Holland  by  her  answer  states  great  ignorance  of  all  • 
the  circumstances  prior  to  her  own  purchase*     Tyrrell 
states  them  as  being  acquainted  with  them*    The  objec- 
tion with  respect  to  him  isy  that  he  states  them  as  being 
interested,  instead  of  putting  in  an  answer  of  three  lines, 
leaving  him  to  be  examined  as  a  witness,  if  thought  pro. 
per*    They  state  the  applications  to  the  Court  of  King's 
Bench ;  and  this  case  certainly  brings  forward  this  Plain- 
tiff,  informed  by  that  Court,   that  they  could  not,  or 
would. not,  give  him  relief  under  the  summary  jurisdic- 
tion given  by  this  act.  .    ,    . 
•:  I  see  from  the  Report  of  this  case,  that  Lord  Aloanley 
intimated  an  opinion  (24),  that  he  should  have  been  jus*. 

tified 


(-24)  Ante,  Vol.  V,  619,  020. 


CASES  IN  CHANCERY. 


13 


rifled  in  giving  the  account,  not  upon  the  foot   of  the 
iMgnmemt,  but  of  the  original  consideration  of  600/. ; 
tad  I  go  along  with  him  in  that ;  for,  if  the  Court  has 
jurisdiction,  for  better  and  worse  the  assignee  muftt  Stand, 
in  the  place  of  the  assignor.    The  party  however  appears 
to  have  been  contented  to  have  the  account  upon  the 
footing  of  her  own  advance,  and  not  to  have  pressed  hep 
equity  to  the  extent,  in  which  Lord  Ahanley  thought  it 
might  be  granted*   The  petition  of  appeal  complains,  that 
the  decree  ought  to  be  upon  a  different  principle ;  an£ 
that  the  account  should  be  taken  upon  this  footing;/ that 
the  original  consideration  should  be  taken  as  the  princi- 
pal to  be  pud,  when  the  Plaintiff  comes  into  equity;  not 
to.  redeem  the  annuity;  for  I  cannot  agree  with  l<ord 
Akanley',  if  that  is  the  idea  to  be  collected  from  the 
Report,  that  it  k  a  suit  to  redeem :  but  it  is  calling  for  ft 
decree  upon  equitable  grounds,  if  there  are  any  such,  in  ft 
case- in  which  the  Court  must  state,  that  there  never  wa* 
a  legally  existing  annuity  to  be  redeemed;  desiring,  there- 
fore, that  he  shall  be  considered  as  owing  to  those,  froni 
whom  he  received  it,  the  sum  of  600/.  and  paying  interest 
for  that  sum  from  the  time  it  was  advanced ;  that  an  ac- 
count should  be  taken,  giving  him  credit,  as  matter  of 
Just  allowance,  for  all  the  sums  of  money  he  had  paid  as 
annuity  payments;  and  that,  if  the  balance  of  the  account 
so  taken  should  be  in  favour  of  Mrs.  Holland,  it  should 
be  paid  to  her;  and  that  upon  the  repayment  the  secu- 
rities should  be  delivered  up,  and  an  injunction  be  granted 
against  those,  which  cannot  be  delivered  up;  and  if  the 
balance  should  be  against  her,  the  bill  does  not  content), 
that  the  Plaintiff  can  demand  it  in  this  suit.    If  the  bill 
did  contend,  that  she  was  to  repay  a  balance  due  from 
her,  it  must  be  acknowledged  there  would  be  great  dif* 
ficulty  in  maintaining  it;  and  that  circumstance  attaches 
considerable  difficulty  upon  the  question  of  equitable  ju- 
risdiction* 


1802. 

_  *  i* 
Bromley 
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It  did  dot  occur  to  me,  upon  reading  the  Report,  that 
Lord  Akanley  collected  from  what  passed  before  him 
(  and  indeed  it  was  from  the  accident  of  looking  into  the 
particular  instrument  that  I  collected  it)  that  Tyrrell  had 
assigned  the  term.  His  Lordship  considers  throughout, 
that  the  legal  estate,  if  any  instrument  passed  it,  was  still 
in  Tyrrell. 

The  first  question  is  as  to  the  jurisdiction.  If  the 
Court  has  jurisdiction,  the  second  question  is,  upon  what 
terms  this  relief  is  to  be  granted  to  the  present  Plaintiff. 

Previously  to  the  act  this  transaction  among  these 
parties  would  have  been  a  perfectly  legal,  valid,  transac- 
tion. That  act,  it  seems  admitted  in  the  argument,  has 
in  this  case  produced  this  very  singular  state  of  circum- 
stances ;  that  it  was  admitted  upon  all  hands,  and  it  is 
impossible  to  deny,  that  this  grant  was  originally  good  for 
nothing;  and  yet  two  applications  to  a  Court  having  juris- 
diction were  unsuccessful.  Upon  the  first  of  them  relief 
was  refused;  which  might  very  well  be;  for  if  the  attention 
of  the  Court  was  not  called  to  the  circumstances  forming 
the  objection,  or  if  it  was  called  to  them,  and  those  cir- 
cumstances were  not  matters  within  the  contents  of  the 
deed,  but  matters  of  fact  out  of  the  deed,  not  sufficiently 
evidenced,  or  not  by  credible  evidence,  in  such  a  case  the 
Court  could  not  exercise  the  jurisdiction.  The  second 
application  was  made  upon  a  ground,  which  would  have 
brought  distinctly  before  the  Court,  according  to  the 
decisions  upon  this  Act,  that  within  the  contents  and 
four  corners  of  the  deed  there  was  an  objection,  viz.  that 
there  was  no  memorial  of  the  clause  of  redemption ;  upon 
which  the  Court  has  frequently  acted ;  and  the  Court 
held,  that  if  one  application  had  not  succeeded,  whether 
upon  the  same  or  different  grounds,  they  would  never 
entertain  another  application.  It  would  ill  become  me 
♦to  state  any  observation  upon  the  wisdom,  with  which  the 
Court  so  exercised  their  jurisdiction.     But  this  difficulty 
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occurs  in  this  case ;  here  is  an  instrument  admitted  to  be 
mill  and  void  to  all  intents  and  purposes;  and  notwith- 
standing that  the  Court  enforces  the  effect  of  it,  whenever 
admitting  a  proceeding  under  the  judgment,  part  of  its 
own  record ;  and  this  unseemly  incongruity  appears,  that 
if  a  question  arose  in  any  other  Court  upon  the  rights  of 
the  parties  under  these  instruments,  every  other  Court 
mast  say/  the  grantee  has  no  right;  and  if  the  question 
was  made,  perhaps  even  upon  the  right  to  retain  the 
money  under  the.  judgment,  another  Court,  and  perhaps 
that  Court  would  be  under  considerable  difficulty  to  state 
that  the  money  was  legally  obtained,  which  had  been 
obtained  under  a  judgment,  which  this  act  pronounces 
null  and  void  to  all  intents  and  purposes.     Lord  Altanley 
thought,  and  I  concur  in  that  opinion,  that,  if  this  Court, 
independent  of  that  objection,  has  jurisdiction,  and  is  to 
give  the  relief,  as  it  is  contended  it  ought  to  be  given  in 
tme  way  or  the  other,  it  was  impossible,  that  the  circum- 
stances of  this  case  with  reference  to  the  applications  to 
the  Court  of  King's  Bench  should  destroy  the  relief,  if 
It  existed;  and  if  the  prayer  of  the  bill  can  be  maintained 
either  according  to  the  Plaintiff's  principle  or  Lord  AU 
vanity's,  the  want  of  success  in  those  applications  will 
not  prevent  the  relief*    Therefore  I  lay  out  of  the  case 
thosfe  applications,  and  also  the  circumstance,  that  Lord 
Thurlow  in  one  of  the  cases  (25)  mentioned  in  the  argu- 
ment sent  the  point  to  the  Court  of  Common  Pleas,  to  be 
determined  on  a  motion  to  set  aside  the  warrant  of  attor- 
ney; 1st,  on  the  ground,  |hat  I  should  think  it  disrespect- 
ful to  the  Court  of  King's  Bench  to  send  it  a  third  time ; 
and,  2dly,  that  it  is  not  necessarily  part  of  my  duty  to 
tend  the  parties  to  law  upon  a  point,  on  which  I  have  no 
•  doubt;  for  both  as  to  the  original  consideration  much 
ought  be  said  to  draw  into  question  the  validity  of  the 

assignment ; 
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(25)  Davidson  v.  Lord  Foley,  3  Bro.  C.  C.  608,    2  Hen. 
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assignment;  and  the  objection  from  the  want  of  the  clause* 
of  redemption  in  the  memorial  is  now  determined  upon 
this  act;  and  I  do  not  like  to  disturb  the  determinations 
These  securities  therefore  ate  void  at  law;  and  in  .no 
shape  ought  to  have  execution  at  law.  Yl 

The  next  consideration,  if  the  securities  are  void  at 
law,  is,  whether  this  Court  has  equitable  jurisdiction  to 
order  these  void  securities  to  be  delivered  up.  If  that 
was  res  integra,  my  mind  would  be  considerably  affected 
by.  the  very  able  argument  addressed  to  the  Court  by 
Mr,  Mansfield  in  Byne  v.  Vivian.  But  I  am  to  consider 
th?  question  not  merely  with  reference  to  the  principle, 
upon  which  I  should  have  been  called  on  to  decide  that 
question,  if  it  had  been  originally  before  me,  but  regard 
being  had  to  this  fact,  not«immateral;  that  the  question 
appears  (26)  to  have  been  three  times  decided  by  Lord 
Qosslyn;  and  the  authprity  of  the  two  first  of  £hose  de- 
cision* is  to  this  extent  adopted  by  Lord  Alvanley;  that 
aft$r  those  two  decisions  he  would  not  repel  the  claim,  of 
equitable  jurisdiction,  but  would  adopt  that  idea*  The 
question  therefore  comes  before  me  with  this  sort  of 
weight  upon  that  side  of  the  argument,  contending  for 
the  jurisdiction,  that  it  has  been  four  times  so  decided, 
ai)d  three  times  in  cases,  from  which  there  is  no  appeal. 
If  the  case  was  to  be  decided  unprejudiced  by  these  cir- 
cumstances, it  would  be  necessary  first  to  see,  what  is  the 
object  of  the  act,  what  is  the  policy  of  it ;  in  what  rela- 
tion the  parties  stand  with  respect  to  those  principles, 
.upon  which  the  Court  in  other  cases  has  considered  one 
party  to  the  transaction  as  a  party,  whose  interests  are 
to  be  surrounded  by  the  provident  provision  of  the  po- 
licy of  the  law. 

In  the  preamble  of  this  act  the  legislature  declares  the 
practice  of  raising  money  in  this  way  pernicious ;  apd 

it 


(26)  See  the  references  in  the  former  Report  of  this  case, 
ante,  Vol.  V,  010. 
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it  is  impossible  to  read  the  enacting  part  without  ob- 
serving* that  the  mischief  it  describes  is  not  to  the,  public 
interests*  but  attaching  upon  individuals  meant   to  be 
protected  by  the  Act*    The  effect  of  the  secrecy  of  these 
transactions  in  promoting  the  practice  is  observed;  and 
the  means  of  preventing  that  secrecy  are  stated.    I  am 
not  at  liberty  to  examine,  whether  these  provisions  are 
wise  or  sufficient.    The-  occasion  does  not  call  upon  me 
to  examine,  how  far  they  are  clearly  intelligible.     But  I 
am  bound  to  hold  upon  the  clearest  principle,  that  the 
provision,  which  the  Legislature  has  said  shall  obtain  to 
prevent  that  secrecy,  is  one,  that  I  must  deem  wise  and 
necessary  for  the  sake  of  the  grantor,  to  prevent  its 
being  valid  to  any  intent  or  purpose.     I  state  it  thus,  be- 
cause, when  the  argument  takes  the  shape,  as  Mr.  Mans- 
field put  it  very  strongly  both  in  those  former  cases  and 
in  this,  that  this  is  not  a  case  of  circumvention,  imposi- 
tion, famishing  any  of  the  grounds  of  policy  or  attention 
to  distress,  I  doubt,  whether  that  argument  is  as  clearly 
admissible  as  it  was  strongly  put ;  for  when  the  Legis-. 
kture  says,  it  takes  the  case  of  persons  buying  annuities 
as  persons  to  be  protected,  and  points  out  the  species  of 
protection,  the  Court  is  obliged  to  look  at  them  as  not 
protected  to  the  extent,  if  not  protected  by  the  means 
the  Legislature  h?s  positively  required  to  be  applied  to 
their  protection.    If,  therefore,  this  was  unprejudiced  by 
decision,  this  case  as  to  the  claim  of  the  individual  is  not 
to  be  decided  upon  the  circumstances  existing  merely 
between  these  individuals;  but  the  party  must  have  the 
benefit  of  those  principles,  upon  which  the  Law  has  said, 
in  every  case,  except  those  excepted,  the  individual,  who 
the  Act  supposes  would  not  deal,  unless  driven  by  hard 
circumstances,  shall  have  that  protection,  which  the  Act 
requires.    The  decision  must  be  not  upon  the  honesty 
•of  the  particular  case,  but  upon  the  point,  whether  the 
individual  dealing  for  an  annuity  has  that  protection, 
which  the  Law  has  said  in  every  case  such  a  person 
Vol.  VII.  B  should 
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Courts  of  Law 
havo  no  autho- 
rity to  order 
instruments 
void  under  the 
Annuity  Act  to 
be  delivered 
up,  farther 
than  the  Act 
expressly 
gives  it 


[•19] 


should  have.    If  that  is  dispensed  with  on  account  of  the 
morality  of  one  case,  pro  tanto  the  law  is  repealed. 

This  Act  (27  )  has  specified  certain  cases,  in  which,  by 
the  exercise  of  a  summary  jurisdiction  at  law  the  instru- 
ment so  rendered  void  to  all  intents  and  purposes  may  be 
delivered  up.    The  Act  was  a  very  favourite  Act,  when 
it  passed.    I  have  often  thought  it  as  liable  to  objection 
upon  this  ground  as  any  other :  that  it  is  not  consistent 
with  the  policy  of  the  Law  or  the  Constitution,  that  this 
summary  jurisdiction  over  property  should  be  given  in 
any  case.    I  doubt,  whether  that  is  not   the  greatest 
mischief.    Applications  were  very  frequently  made  jw& 
granted  at  law  ip  cases,  in  which  the  Court  had  no  au- 
thority.   It  occurred  first  to  Lord  Chief  Justice  Eyre, 
when  in  the  Court  of  Exchequer,  that  they  had  no  such 
Authority:   and  that  practice  was  corrected.    In  cases, 
therefore,  where  the  express  letter  of  the  Act  does  not 
give  the  Courts  of  Law  authority  to  deliver  up  the  in- 
struments, it  remains  clear,  that  they  never  can  be  deli- 
vered up,  unless  this  Court  has  jurisdiction  to  order  it* 
That  reduces  the  question  to  this,  whether  the  Act  of 
Parliament  cutting  up  a  transaction  previously  valid,  and 
rendering  it  invalid  to  all  intents  and  purposes,  and  pro- 
viding itself  the  remedies  parties  are  to  have  in  conse- 
quence of  it,  this  Court  has  inherent  in  its  jurisdiction  o, 
right  to  do  more  by  way  of  remedy  to  the  party  claiming 
relief,  a  right  to  give  relief  beyond  what  the  Parliament 
has  given.    That  would  be  a  very  grave  question,  if  re* 
Integra;  and  I  should  have  considerable  doubt  "upon  it: 
but  the  inclination  of  my  opinion  would  be,   that  this 
•  Court  would  have  that  jurisdiction.    In  my  experience 
in  this  Court  there  Jiave  been  a  great  number  of  deci- 
sions upon  notes  of  hand,  bonds,  &c ;  and  some  degree 
©f  contradiction  is  to  be  found,  not  only  in  the  argument 
at  the  Bar,  but  in  what  has  fallen  from  the  Bench,  upon 
the  authority  of  the  Court  to  direct  these  instruments 

to 
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Moutyn  is  supposed  to  have  been  of  opinion,  that,  upon      _  . 

the  ground  merely,  that  by  the  alteration  in  the  la*  of  Vm 

pleading  an  action  cannot  be  maintained  upon  an  instru-  BoliLAfcn. 
meat  in  consequence  of  the  present  doctrine,  that  you 
mar  by  pleading  shew  the  consideration,  this  Court  would 
not  order  the  instrument  to  be  delivered  up,  I  have  great 
hesitation  in  acceding  to  that.  But  by  the  Report  that 
does  not  appear  to  have  been  the  only  ground ;  the  dis- 
covery sought  tending  to  bring  imputations  Upon  the 
moral  character  of  the  Plaintiff*  I  cannot  however  sky 
the  decision  did  not  proceed  in  some  degree  upon  the 
farmer  ground;  and  in  that  extent  I  do  not  merely 
hesitate,  but  I  really  do  not  concur. 

In  the  case  of  Hctnington  v.  Du  Chatel  ( 29 ),  where'   The  ancient 
Lord  Thurlow  granted  an  injunction  against  a  bond  for  jurisdiction  of 
die  purchase  of  an  office,  taking  notice  of  the  alteration,  this  Court  not 
of  the  law  of  pleading. he  is  made  to  intimate,  that  the? destroyed  by 
jurisdiction  of  this  Court  might  too*  be  necessary*  if  the^he.  *?a#mcd 
defence  could  be  made  at  law.     That  I  take  to  be  a  L     .     f . 
mistake ; •  for  lam  quite  sure/ -Lord  Tknrhwf8  opinkft* wtts, : dispensing 
that  Court*  of  La W,  properly  if  you  please,  taking  upon l  with  profert, 
themselves  to  do  that  by  new  forms  of  pleading,  which  and  permitting 
they,  hed  never  before  done,  as  dispensing  with  prvfcr$f'*™Tm*ni  °*  a 
or  permitting  the  averment  of  a  consideration  not  in  thh  consideration 
body  of  the  deed,  could  not  destroy  the  ancient  jurfsrdic--  °°  ,m     e 
tkm  of  this  Court  in  matters  of  that  nature.    That  un- 


•  questionably  was  his  opinion  ( 80 ).  Unless  it  can  be  [  #20  ] 
contended,  that  the  jurisdiction  is  gone  in  the  case  of 
proferi9  why  is  it  in  this  case?  Clearly  it  is  not  gone  in 
that;  for  the  protection  this  Court  gives  in  that  case  is 
most- essential  to  the  interests  of  justice.  Here  the  party* 
pledges  his  conscience  by  his  oath,  that  the  instrument  is* 
lost    The  Plaintiff  at  law  may  himself  put  it  in  the  fire, 

•    '  -     •  and 

(28)  Ante,  Vol.  Ill,  368.  (30)  Atkinson  r.  Leonard, 

(29)  1  Bro.  C.  C.  124.  3  Bro.  C.  €.  216. 
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and  may  be  wicked  enough  to  procure  evidence  to  shp** 
port  that,  if  he  is  wicked  enough  to  destroy  the  instru- 
ment.   After  the  judgment  and  execution  it  might  be* 
brought  forward  again,  if  it  was  only  concealed;  and 
then  the  party,  who  had  received  the  money,  might  be 
out  of  the  jurisdiction.    It  is  impossible  therefore  to  say, 
the  jurisdiction  of  this  Court,  protecting  the  subject  so 
much  farther  than  he  fcan  be  protected  at  law,  is  de- 
stroyed; and  these  cases  of  annuities  particularly  may 
afford  an  intimation,  why  it  is  necessary  to  support  the 
jurisdiction  of  this  Court.     Suppose,  a  man  throws  hia 
annuity  deed  into  the  fire,  and  gives  evidence  of  the  con-* 
tents.    The  memorial  would  be  strong  evidence  of  the 
existence  of  the  deed :  but  he  might  recover  nothing,  if 
the  deed  was  produced,  and  differed  from  the  memorial ; 
and  if  it  was  not  produced,  he  might  recover  the  whole (S\)J 
In  this  instance  the  clause  of  redemption  is  not  in  the  me-- 
morial;  in  which  case  the  recovery  would  be  against  law, 
if  the  whole  evidence  appeared.    This  case  contains  a 
stronger  ground  for  upholding  the  jurisdiction  than  per--' 
haps  existed  in  Franco  v.  Bolton:  but  it  is  mough  to  say, 
it  is  pot  possible  to  maintain,  ttiat  the  antient  jurisdiction 
is  destroyed  by  the  Courts  of  Law  for  the  first  time  taking 
cognisance  of  that  subject.    So  upon  bills  to  have  pro- 
misor^ notes  delivered  up  in  complicated  cases,  and  as 
the  evidence  may  be  lost;  and  so  upon  bills  to  have  void 
•  policies  of  insurance  delivered  up ;  which  in. the  cases  in 
the  Court  of  Exchequer  is  always  prayed,  and  which  may- 
be, though  they  are  not  usually,  followed  up  to  a  decree, 
upon  this  principle;  that  it  is  not  unwholesome,  that  an 
instrument  should  be  delivered  up,  upon  which  a  demand 
may  be  vexatiously  made  as  often  as  the  purpose  of 
vexation  may  urge  the  party  to  make  it  (32). 


(3FI)   Ante,  Vol.  V,  238.  (32)  Post,   414.     See  the 

VI,  812,  813,  and  the  refer-      note* 
ences  in  the  note*. 
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Another  circumstance  is  to  be  observed  in  this  case,  as 
It  was  discussed  at  the  Rolls :  that,  whatever  may  be  said 
upon  the  cases,  to  which  I  have  alluded,  and  whatever 
difference  of  decision  there  may  have  been  upon  such 
<ases,  it  seems  to  me,  there  is  considerable  difference  be- 
tween the  case  of  a  bill  of  exchange,  upon  whieh  on  the 
face  of  it  there  can  be  no  demand,  and  an  instrument, 
which  upon  the  face  of  it  purports  to  affect  real  property; 
«nd  that  is  to  be  applied  in  some  measure  to  the  case  of 
-the  bill  without  a  stamp,  that  has  been  noticed*    In  Byne 
▼•  Vivian  and  Byne  v.  Potter  the  late  Attorney  General 
lays  particular  stress  upon  the  circumstance,  that  the  in- 
strument purports  to  affect  real  estate,  and  form  a  cloud 
upon  the  title.    It  is  said  in  answer  to  the  objection,  that 
m  this  instance  the  jurisdiction  of  equity  is  as  little  want- 
ing a*  in  any;  for  the  demand  must  be  made  upon  the 
production  of  the  instrument ;  and  the  memorial  must  be 
also  produced,  and  if  that  is  produced,  the  demand  can 
never  be  finally  supported.    The  answer  to  that  is,  first, 
that  the  demand  may  be  as  frequently  made  as  vexation 
may  dispose  the  party  to  make  it:   next,  where  the  in- 
strument purports  to  affect  real  estate,  it  is  not  just  to 
consider  it  merely  having  regard  to  the  question,  whether 
die  demand  can  be  directly  founded  upon  it;  for  an  in* 
strument,  which  apparently,  though  not  really,  (which 
most  be  shewn  by  circumstances,  dehors)  creates  an  in- 
cumbrance, may  by  being  produced  defeat  the  ends  of 
justice.     Suppose,  this  Plaintiff  instead  of  a  rectory  was 
•owner  of  a  life  estate  in  common  lay  property,  and 
brought  an  ejectment:  and  this  deed  creating  the  term 
was  produced  by  surprise,  and,  as  in  many  instances  that 
may  be  supposed,  was  not  met  by  the  material  evidence : 
a  dishonest  use  might  be  made  of  it,  to  prevent  a  reco- 
very according  to  the  right.     I  do  not  go  the  length,  that 
if  it  is  clear,  that  no  use  can  be  made  of  the  instalment, 
that  is.  ground  enough  for  the  equitable  jurisdiction  to 
take  it  out  of  the  possession  of  the  party,  who  can  make 

no 
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no  use  of  it  beneficial  to  himself:  but  if  a  use  raaj  be 
made  of  it  prejudicial  to  another,  I  should  have  an  incli- 
nation to  support  the  jurisdiction,  to  transfer  the  posses- 
sion of  it  from  him,  to  whom  it  could  be  of  no  use,  to  him, 
to  whom  it  might  be  useful,  and  in  whose  possession  it 
'Would  be  prejudicial  to  no  one*  I  do  not  say,  this  would 
.not  have  left  great  doubt  upon  my  mind:  but  it  gives  me 
•art  inclination  of  opinion,  aiding  to  this  conclusion,  that 
after  repeated  decisions  by  Lord  Rosslyn,  adopted  and 
applied  by  Lord  Alvanley,  considering  himself  bound  to 
follow  those  decisions,  it  is  too  much  for  me  to  say,  the 
.Court  has  no  jurisdiction,  and  to  reverse  all  these  deci- 
sions, where  there  is  so  much  colorable  ground  to  support 
thejn.  It  is  more  fit,  they  should  meet  their  reversal  else- 
where.  The  policy  of  this  Act  also  is  not  to  be  disre- 
garded .  in  a  question,  whether  the  Court  ought  to  take 
jurisdiction  upon  the  point,  whether  the  deed  ought  to  be 
.delivered  up :  the  Court  having  in  many  instances  juris- 
diction to  have  deeds  delivered  up  on  grounds  of  policy 
in  cases,  where  an  Act  of  Parliament  has  not  authorised 
Courts  of  Law  to  compel  it  (S3). 

Upon  the  next  question,  if  it  was  res  iniegro,  I  should 
•entertain  great  doubt  both  upon  the  decisions  of  Lord 
Hostfyn  and  Lord  Alvanley.  I  was  always  struck  with 
4he  difficulty  upon  this;  whether  it  is  consistent  with  the 
•conduct  of  a  moral  man  to  take  his  chance;  paying  the 
annuity  as  long  as  he  thinks  it  beneficial ;  and  when  he 
+  finds  it  so  no  longer,  turning  round,  and  saying,  he  has 
done  all  a  man  looking  attentively  to  his  own  interest  can; 
pnd  that  he  is  acting  legally ;  insisting  in  a  Court  of  Jus- 
tice, that  what  he  has  paid  so  long  as  annuity,  he  wiU 
pot  consider  so,  but  as  part  of  the  consideration  repaid. 
Upon  the  maxim,  "Quod  dubtias  ne  feceris"  I  never 
could  have  made  such  a  demand.  But  deciding  upop 
<4vi|  rights  I  have  nothing  to  do  with  the  morality.    The 

grantee 
(?3)  Atyell  v.  Hodden,  2  Mer.  164. 
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grantee  is  left  for  a  number  of  years  in  this  situation.  If 
be  dies  at  the  end  of  the  first  year,  and  as  long  as  it  is  in 
his  favour,  the  grantor  will  make  no  complaint ;  and  will 
think  it  just  ta  avail  himself  of  it.  When  the  lapse  of 
tfane  turns  the  advantage  the  other  way,  he  then  repre- 
sents, that  there  is  no  annuity;  and  though  the  payments 
were  made  for  many  years  as  annuity,  he  will  then  treat 
them  as  consideration  money  (34).  I  remember,  wVen  the 
idea,  that  it  could  be  so  considered,  had  not  b4en  adopted 
at  law;  for  though  Lord  Rosslyn  in  Byne  v.  Vivian  says, 
there  are  several  cases,  no  such  case  can  be  found ;  and 
Lord  Kenyons  original  decisions  (35)  took  the  other  turn, 
upon  the  sound  principle,  that  a  paymfent  voluntarily  made 
is  not  to  be  recovered  back.  But  I  must  decide  this  upon 
die  weight  of  authority,  as  to  be  applied  at  this  day;  and 
the  Courts  of  Law  now  unquestionably  hold,  that  the  con* 
ftideration  may  be  recovered  back ;  and  have  been  in  the 
habit  of  allowing  -  payments  made  as  annuity  to  be  de- 
ducted (86).  The  party  can  therefore  Yecover  only  the  ba* 
lance  of  a  fair  account ;  considering  the  sums  paid  as  an- 
nuity, as  paid  in  part  discharge  of  the  consideration.  This 
is  decided  at  law;  and  it  is  purely  a  legal  question.  There 
is  no  equity  in  it.  But  it  is  also  decided  in  equity  in  Byne 
v.  Vbrian,  Byne  v.  Potter,  and  the  case  ( 37 )  as  to  the  in- 
surance ;  in  all  which  Lord  Rosslyn  was  of  opinion,  that 
this  was  the  rule  of  equity ;  first,  thinking,  it  should  be  so  $ 

secondly, 
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(34)  Upon  this  ground 
costs  refused  in  Duff  v.  At- 
tiuo»,  post,  Vol.  VIII,  577. 

(35)  Beauckamp  v.  Barret, 
PtaUs  Ni.  PH.  Cat.  109. 

(30)  Hicks  v.  Hicks,  3  East, 
16.  But  it  was  there  consi- 
dered to  be  subject  to  the 
Statute  of  imitations ;  if 
the  Plaintiff  by  his  replica- 
tion had  claimed  the  benefit 


of  it  In  Burdon  v.  Brown- 
ing, 1  Tamil.  520,  Sir  Jame$ 
Mansfield,  C.  J.,  expresses 
considerable  surprise  at  the 
decisions,  that  annuity  pay- 
ments were  to  be  allowed 
as  part  of  the  consideration. 
See  Holbrook  v.  Sharpey,  post, 
Vol.  XIX,  131. 

(37)  Ex  parte  Shaw,  ante, 
Vol.  V,  62p. 
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recovered. 


secondly,  that  it  was  necessary,  if  that  was  the  rule  at 
law.  Lord Alvanley  also  seems  to  be  of  that  opinion; 
but  taking  the  commencement  of  the  account  from  a  dif- 
ferent period  from  that,  to  which  the  general  rule  of  ac- 
counting would  have  referred;  and  upon  the  consent  of 
the  parties,  as  it  seems,  he  took  that  different  date,  from 
whieh  the  account  was  to  begin.  His  Lordship's  autho- 
rity certainly  is  thus  far  prejudiced;  that  he  seems  to  have 
framed  his  decision  upon  some  notion,  in  which,  speaking 
with  great  deference,  a  deference  peculiarly  due  to  him, 
as  a  Judge, .  who  never  determined  without  the  most 
anxious  consideration,  I  cannot  follow  him.  He  deter- 
mined upon  a  ground,  which  rather  supposes  the  deed 
good  than  void ;  for  how  can  it  be  upon  a  principle  of 
redemption,  founded  upon  a  clause  of  redemption  in  a> 
deed  invalid  to  all  intents  and  purposes  ? 

The  question  then  is,  what  relief  ought  to  be  given,  If 
Mrs.  Holland  was  the  original  grantee.  Considering  her 
so,  if  there  is  an  original  jurisdiction  to  order  the  instru- 
ments to  be  delivered  up,  and  if  I  am  to  take  the  rule  of 
accounting  at  law  (and  I  think  it  a  pure  question  of  law), 
the  rule  is  properly  applied  in  Byne  v.  Vivian*    There  is 

*  difficulty,  I  admit,  as  to  what  is  to  be  done  with  any 
surplus  in  the  hands  of  the  grantee.  If  it  is  money  paid 
without  consideration,  yet,  if  voluntarily  paid,  it  cannot  be 
recovered  back.  If  that  is  so,  it  must  be  upon  some  prin- 
ciple arising  out  of  the  policy  of  the  act.  If  there  is  no 
principle  of  that  kiqd  meeting  it,  it  is  a  little  difficult  upon 
strict  legal  principles  to  say,  what  is  the  discriminating 
circumstance,  giving  (he  power  of  recovering  in  one  case, 
and  precluding  it  in  the  other.  But  that  difficulty  is  met 
by  decision ;  for  though  the  case  has  not  occurred  at  law, 
it  has  in  equity.  In  Byne  v.  Potter  there  was  a  surplus 
in  the  hands  of  the  grantee ;  and  the  Court  did  not  meddle 
with  it;  but  proceeded  upon  the  declaration,  that  the 

*  Defendant  had  received  more  than  was  due.    I  do  not 

understand 
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understand  the  legal  principle :  but  that  sort  of  decree 
was  obtained  in  that  case.  . 

Then  does  the  case  of  the  assignee  differ?  I  am  clearly 
of  opinion,  Lord  Alvatdey  was  right  in  thinking,  the  ori- 
ginal consideration  is  the  ground.  But  the  principle  is, 
that  the  assignee  stands  in  the  place  of  the  grantee,  if 
there  is  nothing  to  create  a  case  of  bad  faith.  As  claim- 
ing the  annuity  the  assignee  is  no  more  than  a  person 
having  an  equitable  title  in  many  .of  the  securities,  form- 
ing the  remedies,  as  assignee  of  the  bond,  judgment, 
covenant:  a  mere  equitable  title.  It  is  true,  the  legal 
estate  is.  in  the  trustee  for  the  benefit  of  the  assignee : 
but  that  is  only  one  remedy;  and  all,  the  grantee  can 
assign,  is  the  right  he  has.  If  Mrs.  Holland  goes  for 
execution  of  the  judgment  at  law,  it  must  be  in  the  name 
of  Gr cathead:  so  in  this  Court  to  have  any  proceeding 
directed  upon  the  bond :  so  at  law  to  have  any  proceed* 
ing  upon  the  covenant.  It  is  impossible  to  maintain,  that 
there  is  any  substantial  difference  .between  the  grantee 
and  the  assignee.  The  case  would  be  widely  varied,  if 
by  a  transaction  contemporaneous  with  the  assignment 
the  grantor  puts  himself  in  a  situation,  in  which  the 
assignee  might  impute  to  him  bad  faith,  that  the  grantee 
could  not.  Then  the  case  of  the  assignee  stands  upon 
principles  not  applying  to  the  grantee,  and  furnished  by 
the  subsequent  conduct  of  the  grantor.  It  is  impossible 
in  this  case,  that  Mrs,  Holland  can  impute  bad  faith 
at  the  time  of  the  assignment,  She  may  say,  there  were 
two  unsuccessful  applications  to  the  Court  of  King's 
Bench.  But  the  question  of  bad  faith  arises  .upon  an 
instrument  executed  several  months  after  the  assign- 
ment Put  it  another  way.  If  the  assignee  is  not  to 
stand  in  the  place  of  the  grantee,  what  is  the  equity? 
It  will  not  be  said,  the  equity,  by  which  the  grantor  is  tp 
be  governed,  is  the  consideration  between  the  grantee 
•and  the  assignee  at  the  assignment.  That  cannot  be ;  for 
a  case  may  happen  of  an  infirm  habit,  a  life  at  thf  market 
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price (38)  not  worth  five  yeats  purchase;  who  afterwards 
becomes  a  strong  man;  and  could  not  get  an  annuity 
upon  the  same  terms.  That  annuity  might  at  the  end  of 
five  years  sell  for  a  great  deal  more  than  it  was  originally 
granted  for;  and  in  fact  these  persons  frequently  give 
more  for  the  assignment  than  for  the  grant.  If  previously 
to  the  assignment  the  grantor  had  an  equity,  is  that  to 
be  disturbed  by  a  transaction,  to  which  he  is  no  party  t 
To  put  another  case.  Suppose,  instead  of  being  enjoyed 
many  years,  the  annuity  was  sold  within  two  years  for 
200/.;  the  grantee  disliking  his  bargain:  eould  the 
grantor  have  insisted  upon  taking  the  account,-  consider- 
ing it  as  granted  at  200k  only;  or  must  he  not  have 
taken  the  account  upon  the  original  sum  ?  Then  must  it 
not  follow,  that  where  the  grantee  gives  less  than  he  re- 
ceived, the  account  must  be  taken  upon  the  same  footing? 
Suppose  a  third  application  made  to  the  Court  of  King's 
Bench  with  success :  must  not  the  account  be  taken  as 
between  the  grantor  and  grantee  ?  Standing  in  the  place 
of  the  grantee  she  must  admit  the  principle  against  as 
^11  as  for  her. 

In  the  confirmation  there  is  nothing,  that  bears  upon 
this ;  for  all  the  defects  of  the  memorial  were  not  known. 
The  bargain  of  Mrs.  Holland  was  made  before  the  con- 
firmation ;  and  it  is  difficult  to  say,  how  a  void  instru- 
ment can  be  confirmed.  A  case  of  bad  faith  therefore 
floes  ijtot  arise  by  that  transaction.  I  am  clearly  of  opinion, 
\t  is  impossible  to  give  the  account  upon  any  principle 
afforded  by  the  terms  of  a  deed,  void  to  all  intents  and 
purposes.  I  am  also  clearly  of  opinion,  that  {his  is  not  a 
*case  of  the  redemption  of  an  annuity,  but  a  case,  in 
which  it  is  asserted,  that  there  never  was  an  annuity  to  be 
redeemed ;  and  it  is  contended,  that  upon  doing  certain 
equities  these  instruments  ought  to  be  declared  void ;  not 
giving  a  right  to  say,  there  was  an  annuity ;  but  giving  a 

colour 

(38)  See  the  observations  of  the  Lord  Chancellor,  as  to  the 

market  price  of  annuities,  ante,  Vol.  VI,  274,  in   Gibson  v, 

Jeytt.  Post, Vol.  VIII,  186, 7.   X,  210,  Underhill  v.  Uarxeood. 
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Colour  for  suck  assertion.  I  cannot,  giving  judgment  upon 
the  jurisdiction  at  this  day,  and  considering  all,  that  has 
passed,  aay,  the  Court  has  no  jurisdiction.  If  the  Court 
has  jurisdiction*  with  all- deference  and  respect  my^dear 
opinion  is,  that  die  decision  in  this  cause  has  mistaken  the 
principle,  upon  which  it  is  to  be  exercised  in  the  mode  of 
accounting.  I  put  myself  upon  the  fact  of  decision  as 
4o  the  mode  of  accounting  at  law,  doubting  the  principle : 
tat  after  those  decisions  the  grantee  coming  for  the  con- 
aideration,  the  grantor  may  say,  he  shall  allow  the  pay- 
ments, since  the  transaction  took  place ;  and  I  am  of 
opinion,  it  is  reasonably  clear,  the  assignee,  if  there  is 
jttthuig  more  ki  the  case  than  an  assignment,  stands  pre- 
cisely in  the  place  of  the  grantee;  and  in  many  cases  it  is 
for  the  interest  of  the  grantor  to  hold  that  doctrine. 

As  to  the  costs,  it  is  not  possible  to  avoid  giving  Tyrrell 
his  costs;  for  he  was  brought  here  quite  unnecessarily; 
and  though  he  has  joined  in  a  long  answer,  with  which 
he  has  nothing  to  do,  he  has  not  burthened  the  suit  in 
point  of  expence.    Mrs.  Holland  must  have  brought  the 
same  matter  upon  the  record.    With  respect  to  the  costs 
of  the  suit,   in  Byne  v.  Vivian  Lord  Rosdyn  gave  the 
Defendant  his  costs.    In  Byne  v*  Potter,  where  the  an- 
nuity had  been  satisfied,  he  made  the  Defendant  pay  the 
costs.    In  the  former  case  the  bill  was  brought  not  for 
redemption  of  the  annuity,  but  for  relief,  asserting,  that 
no  annuity  ever  existed.    Upon  redemption  the  costs  are 
given :  but  I  do  not  see,  how  the  rule  fii  that  case  is  neces- 
wily  applied  to  a  case,  where  the  bill  is  not  brought  for 
redemption.    In  the  case  of  usury  I  do  not  know  that  the 
Defendant  is  to  have  his  costs,  because  he  would  in  a  case 
•  of  a  fair  mortgage.     The  costs  in  Byne  v.  Potter  did  not 
I  apprehend,  turn  upon  the  surplus  in  the  Defendant's 
hands :  but  he  had  been  the  attorney  of  the  parties ;  and 
I  understand  it  turned  upon  some  principle  founded  upon 
that.     In  this  instance  the  party  does  not  come  for  a  re- 
demption :  therefore  primd  facie  he  is  not  within  the  rule, 

that 
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Costs  entirely 
in  the  sound 
discretion  of 
the  Court. 


Power  of  at- 
torney re- 
vocable, and 
in  ordinary 
cases  would 
not  found  the 
jurisdiction  for 
delivering  up 
instruments ; 
but  when  ex- 
ecuted for 
valuable  con- 
sideration this 
Cour(  would 
not  permit  it 
to  be  revoked. 

[29] 


that  he  is  to  pay  costs.    As  to  his  receiving  them,  first,  I 
am  reversing  a  judgment  obtained  very  much  in  favour  of 
the  Defendant.    I  cannot  say,  attending  to  that  circum- 
stance, she  had  so  little  reason  to  oppose  the  relief  in  the 
extent,  in  which  it  was  prayed,  that  the  Plaintiff  is  to  have 
the  costs ;  and  that  circumstance  alone  would  lead  me  to 
say,  I  would  not  give  this  relief  with  costs.    But  another 
ground  is  decisive ;  that,  when  such  a  transaction  comes 
almost  for  the  first  time,  and  the  Defendant  can  set  up 
•arguments  with  so  much  of  difficulty  and  principle  upon 
'  the  right  to  exercise  the  jurisdiction,  and  the  principles, 
upon  which  the  Court  ought  to  give  the  account,  it  is  a 
great  deal  too  much  to  give  the  costs,  which  are  entirely  in 
the  sound  discretion  of  the  Court  ( 39  )  against  a  Defendant, 
submitting  her  right  upon  such  principles,  as  in  the  pre- 
sent instance.   The  relief  therefore  must  be  given  without 
costs.     Oakden  must  have  his  costs ;  and  that  is  material 
with  respect  to  the  question  of  jurisdiction;  for  he  is  in 
receipt  of  the  rents  and  profits,  not  by  virtue  of  any  as- 
signment, but  by  virtue  of  a  power  of  attorney,  which  is 
a  revocable  instrument ;  and  in  ordinary  cases  would  not 
found  the  jurisdiction  of  this  Court.    But  where  it  is  exe- 
cuted for  valuable  consideration,  this  Court  would  not  per- 
'teit  it  to  be  revoked ;  and  he  is  in  possession,  to  receive, 
not  merely  for  Mrs.  Holland,  but  for  others,  upon  va- 
luable consideration,  to  whose  securities  there  is  no  ob- 
jection.   His  right  on  behalf  of  the  other  annuitants  wiH 
secure  to  him  the  receipt  of  the  whole ;  and  this  annuity 
not  being  valid,  he  must  account  for  a  part  to  the  Plain- 
tiff.   The  account  therefore  against  him  would  secure  the 
jurisdiction. 


The  decree  declared,  that  the  decree  bearing  date  the 
4th  of  July  1800,  be  reversed;  and  directed  an  account 

pf 

(39)  Post,  Vancouver  v.  Bliss,  Vol.  XI,  458,  and  the  note, 
462.     Beames  on  Costs,  61,  2. 
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of  the  consideration  or  considerations  paid  by  Samuel.         1802. 
Greathead  on  the  purchase  of  the  annuity  or  annuities 
granted  to  him  by  the  Plaintiff: by  the  deed  or  deeds, 
bearing  date  the  16th  May  1788,  together  with  interest 
at  5  per  cent,  per  annum  upon  the  same;  and  also  an> 
account  of  the  payments  made  by  the  Plaintiff,  or  on  his 
behalf,  upon  account  of  such  annuity  or  annuities  to  the 
said  Samuel  Greathead,  or  to  the  order,  or  upon  the  ac- 
count, of  any  person  or  persons  claiming  under  him  by 
assignment  or  otherwise,  including  the  Defendant  Ara- 
bella Holland;  and  directed  that  such  payments,  as  the 
same  were  made  from  time  to  time,  be  applied  first  in  dis- 
charge of  the  interest,  and  then  of  the  principal  of  such 
consideration  or  considerations;  and  in  case  upon  the 
taking  of  such  account  such  consideration  or  considera- 
tions with  interest  shall  appear  to  have  been  fully  repaid, 
that  all  deeds  granted  for.  securing  the  said  annuity  or 
annuities,  other  than  the  deed  of  the  1st  of  June  1795, 
be  delivered  up  to  be  cancelled  (40);  and  that  satisfaction 
be  entered  upon  the  record  of  the  judgment;  and  that  the 
Defendant  Richard  OaJcden  is  without  costs  to  account 
with  the  Plaintiff  for,  and  to  pay  to  him,  the  -surplus  rents 
of  the  preinises  comprised  in  the  deed  of  the  1st  of  June 
1795,  after  satisfaction  of  the  payments,  other  than  those 
thereby  directed  to  be  made  to  the  Defendant  Arabella 
Holland:  such  surplus  rents  to  be  accounted  for  by  the 
Defendant  Richard  Oakden  from  the  time,  from  which  it 
shall  appear,  such  principal  and  interest,  as  aforesaid,  was 
satisfied,  as  aforesaid,  and  from  which  it  shall  appear, 
that  he  shall  have  had  notice  of  the  Plaintiffs  claim;     . 
but  not  beyond  the  time  of  filing  the  bill;  and  in  case 
any  thing,  on  taking  such  account  as  aforesaid,  shall 
appear  to  be  remaining  due  from  the  Plaintiff,  then  the 
•  Plaintiff  is  to  pay  the  same  to  the  Defendant  Arabella       [  #80  ] 
Holland,  as  and  when  the  Master  shall  appoint;  and 
upon  such  payments  such  deeds  shall  be  delivered  up, 

and 
(40)  Post,  Vol.  X,  220. 
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and  such  satisfaction  be  entered,  and  such  payment  be 
thenceforth  made  by  the  Defendant  Richard  Oakderi,  as 
hereinbefore  mentioned;  and  in  case  the  Plaintiff  shall 
make  default  in  such  payments,  die  bill  is  to  be  dismissed 
with>  costs,  to  be.  taxed,  and  paid  to  the  Defendant  Arc* 
betta  Holland „•  And  in  either  case  the  Plaintiff  is  to  pay 
the  Defendants  Tyrrell  and  Oakden  their  costs  of  thet> 
suit;  and  until  such  accounts  are  taken,  and,  if  any  thing 
shall  appear  to  be  due  thereon  to  the  Defendant  Arabella 
Holland,  until  such  default  of  payment  as  aforesaid,  all' 
proceedings  at  law  by  the  Defendant  Arabella  Holland* 
either  in  her  own  name  or  in  the  name  of  any  other 
person  or  persons,  under  whom  she  claims,  are  ta  be 
staid  by.  injunction. 


1800. 
Nov.  21tf. 

1801. 
Feb.  19th. 
Jvhf  24f  A. 

1802. 
May  1th. ' 
Bill  for  spe- 
cific perform* 


WHITE  v.  DAMON. 


J7STATES,  situated  at  Gosport,  in  Hampshire,,  ot 
which  the  Defendant  Damon  was  seised  in  fee,  were 
anoe  of  a  pur-  put  up  to  sale  by  auction,  at  Gosport,  in  fifteen  lots;  all 
chase  by  auc-  of  which  were  sold  except  lot  3,  consisting  of  a  wharf 
tion  dismissed  a^j  premises.  For  that  lot  there  were  no  bidders.  The 
by  Lord  Rom-   fleposita  upon  the  other  lots  were  paid  to  Smith,  the 

^*   ,         ,    '  auctioneer,  amounting  to  6632.  6*.  6d.     Damon  after* 

merely  as  be-  ° 

tag  a  bad  bar-  ^"  bonowed  from  Smith  1000/.$  the  balance  at  that 

gain  from  in-   ^we  "*  ^tnith's  hands  on  account  of  the  deposits  be* 
adequacy  of     ing  521/.  G».  2cL;   and  as  a  security  for    the   repay- 
value.    Upon    ment  it  was  agreed,  that  lot  3  should  be  conveyed  to. 
a  re-hearing  Smith, 

Lord  BUom 

was  of  opinion,  that  was  not  a  sufficient  ground  for  refusing  a  spe- 
cific performance  of  a  purchase  by  auction  without  something  more, 
as  fraud  or  surprise,  &c.  But  the  decree  was  not  affected  upon 
another  ground;  that,  a  material  witness  being  incompetent,  the  bill 
was  not  supported  by  evidence. 


CASES  IN  CHANCERY. 

Smith9  in  trust  to  sell;  and  accordingly  a  conveyance, 
dated  the  23d  and  24th  of  November  1796,  of  the  whole 
estate  to  Smith,  was  executed,  upon  trust  to  convoy  to 
the  purchasers  the  lots  sold;  and,  as  to  lot  8,  upon  trust 
to  sell  after  the  11th  of  March  next;  and  Daman  cove- 
nanted to  join  in  the  sate:  but  it  was  declared,  that  waft 
not  to  be  considered  necessary.  On  the  24th  of  Novenfa 
bar  1797,  the  money  not  being  paid  to  Smith  at  the  tijna, 
limited,  the  premises  comprised  in  lot  3  were  sold  bj 
auction  by  Smith  at  Garrawat/s,  and  bought  for  1120&, 
by  White ;  who  paid  a  deposit  of  SQL  per  cent. 


St 


10tt» 


Whits 

I>AMOflU 


.  The  bill  was  filed  by  White  against  Damon  and 
for  a  specific  performance  of  the  contract 


The  Defendant  Damon  by  his  answer  submitted,  that 
the  sum  of  1120/,  being  a  grossly  inadequate  price  .for  this 
estate,  a  specific  performance  .ought  not  to  be  decreed* 
Upon  the  answer  and  the  evidence  it  appeared  that  the 
tent  of  these  premises  was  260L  and  the.  value  32002. 

In  support  of  the  bill  Smith  proved  the  circumstances,' 
under  which  the  sale  took  place ;  that  it  was  a  fair  sale  by 
auction ;  that  he  had  given  notice  to  the  Defendant  by 
letter  of  the  intention  to  sell  at  Garraway\ ;  to  which 
so  answer  was  received*  The  whole  case,  as  to  the  cir- 
cumstances .under  which  the  sale  took  place,  rested  on 
bis  evidence. 

• 

Mr.  Richards  and  Mr.  Benyon,  for  the.  Plaiqtiff,  i(i- 
listed,  that  as  there  was  nothing  to  impeach  this  sale^  it 
must  be  established. 


Mr.  Mansfield  and  Mr.  Cooke,  for  the  Defendant— This 
Court  will  not  enforce  a  sale  under  such  circumstances, 
and  at  only  half  the  value;  but  will  leave  th2  parties  to 
law.    Though  certainly  there  is  not  proof  of  actual  fraud, 

yet 
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yet  the  price  being  so  grossly  inadequate,  not  five  years 
purchase,  there  is  ground  for  suspicion ;  but  whether  it 
is  from  fraud,  accident,  or  mere  negligence,  a  Court  of 
Equity  ought  not  to  compel  execution  of  a  contract  so 
enormously  to  the  advantage  of  one  party.  The  proposi- 
tion must  be,  that  if  the  property  is  sold  at  any  price, 
unless  actual  fraud  appears,  this  Court  is  to  enforce  the 
agreement.  The  general  rule  of  this  Court  is  not  to  en- 
force a  hard  agreement.  The  distinction,  as  it  was  taken 
by  Lord  Chief  Justice  Eyre,  is,  that  inadequacy  of  price 
is  not  of  itself  a  sufficient  ground  for  rescinding  a  con- 
tract: Griffith  v.  Spratley  (41 ).  The  circumstance,  that 
the  sale  was  by  auction,  makes  no  difference.  The  foun- 
dation of  the  rule  is,  that  the  agreement  is  unreasonable; 
and  upon  this  subject  the  Court  has  a  discretionary  juris- 
diction. The  sale  was  not  with  the  consent  of  the  De- 
fendant. These  premises  ought  not  to  have  been  sold  at 
Garraway's.  No  instance  can  be  produced,  in  which, 
where  it  was  manifest,  the  property  was  sold  at  consider- 
ably less  than  the  real  value,  this  Court  has  enforced  the 
contract  and  compelled  a  conveyance. 


Mr.  Richards,  in  Reply. 
Supposing  the  price  to  be  under  the  value,  a  great 
deal  more  is  necessary  to  prevent  this  relief,  as  influ. 
ence,  &c.  Without  some  ground  of  that  sort  there  is 
no  instance  of  impeaching  a  sale  by  auction.  If  this 
doctrine  is  applied  to  a  sale  by  auction,  the  case  will 
be  new.  The  Defendant  did  not  forbid  the  sale  at  Gar- 
raway's.  He  did  not  attend,  or  take  any  measures  to  pre- 
vent the  property  going  at  less  than  the  value.  He  lay 
by,  and  suffered  the  Plaintiff  to  consider  it  as  his  own. 
There  is  not  an  instance  of  impeaching  such  a  sale  on 
the  mere  ground  of  under- value.  The  property  is  carried 
to  a  public  market:  each  party  has  a  right  to  bid.    There 

are 


(41)  In  the  Court  of  Exchequer,  2  Bro.  C.  C.  179,  n. 
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Are  jmodes  of  preventing  the  property  from  going  under         1802. 
its  value  (4&).     The  vendor  may  have  his  friends  to  hid.        w^Ttr 
It  is  held  out,  that,  the  party  may  purchase  with  safety,  if  v. 

he  shall  be  the  highest  bidder.  The  stipulation  with  the  Damon. 
public  is,  that  the  highest  bidder  shall  have  it.  Where  is 
the  Court  to  stop  ?  No  fraud  is  imputed :  no  sort  of  misre- 
presentation: no  surprise;  as  in  Twining  v.  Mortice  (43); 
which  case  is  supposed  to  have  gone  &  great  way:  nothing 
but  inequality  of  price.  All  the  cases,  such  as  Heath- 
cote  v.  Paignon  (44),  where  a  contract  upon  a  very  small 
consideration  has  been  impeached,  have  contained  some 
other  ingredient,  as  infirmity  of  mind,  &c. 


Lord  Chancellor.  1801. 

This  bill  is  filed  for  a  specific  performance  of  an  agree-      Feb.  19/A. 
ment  for  the  sale  of  a  freehold  estate,  described  as  Lot  3, 
consisting  of  a  wharf  and  other  premises  at  Gosport.    The 
facts  are  very  short.     This  lot  was  put  up  together  with 
other  lots,  part  of  the  same  estate,  at  Gosport.    There 
was  no  bidder  for  that  lot.    There  were  bidders  for  all 
the  other  lots.    After  the  sale  Smith,  the  auctioneer,  ad- 
vanced 1000/.  to  the  vendor,  with  great  security ;  for  he 
bad  all  the  deposits ;  and  the  money  was  to  be  paid  into 
his  hands  for  all  the  other  lots:  so  that,  except  the  tem- 
porary accommodation,  the  vendor,  whom  Smith  kneW  to 
be  a  distressed  man,  forced  to  sell,  had  no  other  benefit 
by  that  advance.    The  auctioneer  however  chose  to  take 
t  better  security  than  that,  he  would  have  had  as  auc- 
tioneer; and  he  chose  to  take  as  an  additional  security 
t  conveyance  of  this  lot,  with  a  power  to  sell ;  and  his 
receipt  to  be  a  discharge  for  the  price.    The  manner,  in 
which  he  proceeded,  was,  after  having  received  a  consi- 
derable part  of  the  money  upon  the  other  lots,,  in  1797, 

exactly 
(42)  See  ConoUy  v.  Par-      (43)  2Bro.  C.  C.  326. 
mt,  ante,  Vol.  Ill,  625,  n.        (44)  1  Bro.  C.  C.  1. 
You  VII.  C 
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exactly  a  year,  he^uts  up  this  wharf  and  premises,  situated 
at  Grosport,  to  sale  at  Oarraways,  certainly  not  without 
the  knowledge,  but  certainly  without  the  consent,  of  the 
owner.  The  place  of  sale  was  not  very  proper ;  and  the 
time  was  very  rapid.  The  premises  were  bought  for 
1  ISO/. ;  and  the  bill  is  filed  by  the  purchaser.  It  ap- 
pears in  proof,  and  very  distinctly,  that  the  value  of  the 
premises  is  above  2000/. ;  and  that  they  are  in  a  condition 
to  be  let  upon  a  lease  for  200/.  a  year.  I  have  nothing 
to  do  with  this  case  in  a  Court  of  Equity.  I  do  not  hold, 
that  the  Court  is  bound  in  all  cases  to  carry  an  agreement 
into  execution;  but  may  leave  the  parties  to  an  action. 
But  the  Plaintiff  has  got  all  he  had  a  title  to  expect.  He 
has  a  covenant  from  Damon  to  join  in  the  sale.  I  shall 
leave  him  to  his  action  of  covenant.  If  he  does  not  bring 
his  action  of  covenant  within  a  certain  time,  the  bill  must 
be  dismissed  with  costs. 


The  Counsel  for  the  Defendant  pressing  for  an  imme- 
diate dismissal,  the  bill  was-  dismissed,  with  costs  as 
against  Damon,  and  without  costs  as  against  Smith. 


1801. 
July  24fA. 


•A  Petition  of  re-hearing  was  presented  by  the  Plaintiff; 
and  the  cause  being  re-argued  before  Lord  Eldon,  Chan- 
cellor, stood  over  several  times:  His  Lordship  expressing 
great  doubt  as  to  the  principle  of  the  Decree ;  and  also, 
whether  Smith's  evidence  could  be  admitted. 


1802. 
May  1th, 


Lord  Chancellor. 
*  I. do  not  think  it  possible  to  touch  the  Decree,  that  has 
been  made  in  this  cause.     If  the  case  had  stood  before 
me  as  upon  the  transactions  of  the  auction,  and  the  value 

of 
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of  the^roperty,  as  it  was  taken,  till  the  difficulty  arose  a*  1802; 

to  Smith's  evidence,  J  should  have  hesitated,  before  I        -aT"*"  * 
should  -have  decided,  thai;  the  difference  of  the  value  r. 

would  be  a  sufficient  ground  for  dismissing  the  bill.  It  Damqh. 
is  a  case  of  great  consequence;  and  was  much  considered 
by  Lord  Rosslyn ;  and  pome  points  of  view,  is  which  it 
has  struck  me,  seem  to  have  escaped  his  Lordship's  atten- 
tion; or  were  not  thought  worthy  of  it.  The  Plaintiff. is 
not  affected  with  any  thing  beyond  suspicion:  the  sale  t 

taking  place  at  an  auction,  without  any  fraud,  surprise  or 
mistake;  the  estate  being  offered  upon  any  price  he  would 
bid ;  and  without  more  he  became  the  purchaser. .  I  am  in- 
clined to  say,  that  a  sale  by  auction,  no  fraud,  surprise,  &c. 
cannot  be  set  aside  for  mere  inadequacy  pf  price  (45).    It 
will  be  very  difficult  to  sustain  sales  by  auction,  if  this 
Court  will  not  specifically  perform  the  agreement*  I  agree    Specific  pcr- 
with  Lord  Rosslyn,  that  giving  a  specific,  performance  is  formaacp 
matter  of  discretion;  but  tfcat  is  not  an  arbitrary,  capri-  nutter  of  dis- 
cious,  discretion.    It  must  be  regulated  upon  grounds,  ™**'  ** 
that  will  make  it  judicial  (46).  ...  diTJi 

•  * 

But  upon  looking  through  the  bill,  answer,  and  evi- 
dence, it  appears,  Smith  has  been  examined ;  who  under 
the  circumstances  clearly  cannot  be  a  witness;  and  he 
alone  proves  any  one  of  the' transactions,  upon  which  the 
Plaintiff  must  proceed.  Except  his  evidence  there  is  no 
proof  of  the  sale,  of  the  biddings,  of  any  of  these  circum- 
stances; and  the  answer  does  not  admit  any  one  of  them. 
It  does  not  deny  them.  The  deeds  and  the  value  are 
proved  by  other  witnesses.  Smith  was  not  merely  an 
auctioneer.  He  was  the  vendor  himself;  and  I  think,  he 
■right  have  filed  a  bill  against  the  purchaser  and  his  author 

to 

(45)  In  Ex  parte  Latham,  a     case.      See  the   note,    post, 
bankrupt  petition,  March  the     Vol.  VIII,  137. 
28th,  1603,  the  Lord  Chan*         (40)  See  ante,  Vol.  V,  734, 
telbr  expressed  the  same  opt-  '  849,  and  the  noted, 
won;   and  referred   to  this 

C2 
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ie<>2. 


White 

v. 
Dawdn. 


to.  hare  the  whole  contract  made  good.  If  his  evidence 
oaimot  be  received,  and. I  am  clearly  of  opinion  it  cannot, 
many  of  the  material  facts,  upon  the. proof  of  which  the 
Decree  must  proceed,  are  neither  admitted,  nor  proved. 
The  consequence  is,  the  cause  is  brought  to  a  hearing 
without  evidence  to  maintain  the  bill. 


1802. 

Dec.  14M, 

lZ>tht\6th,\Vh. 

1803. 

May  I2tk. 

Ante,  Vol.  I, 

464. 
Upon  a  re- 
hearing of  that 
part  of  the 


MOGGRIDGE  v.  THACKWELL. 

HPHIS  cause  (47)  had  been  brought  on  before  Lord 
Rosalyn  for  farther  directions  upon  the  Master's  Re*- 
pprt,  approving  a  scheme  for  effectuating  the  purposes  of, 
decree,  which   the  Charity  under  Lord  Thurlow'a  decree.  Upon  that  occa- 
relates  to  the   tnon  Lord  Rosslyn  intimated,  that  it  was  fit,  that  Decree, 

as  far  as  it  respected  the  charitable  disposition,  should  be 
re-heard.  Under  that  intimation  a  Petition  of  re-hearing 
was  presented  by  the  next  of  kin;  and  upon  that  Petition 
the  cause  was  re-heard  by  Lord  Eldon. 


Charity  the 
dtatoewas  af- 
firmed: the* 
Lord  Chan- 
cellor collect- 
ing the  result 
of  the  autho- 
rities; that, 
where  there  is 
a  general,  in- 
definite, par- 
pose,    not 
fixing    itself 
upon  any  ob- 
ject, the  dis- 


Atm  Cam  by  her  will,  dated  the  16th  of  June,  1779, 
after  giving  directions,  concerning  her  funeral,  desired 
Mr.  Edward  Lawrence,  and  any  other  friend  her  executors 
shall  appoint,  to  attend  her  funeral ;  and  for  their  trouble 
she  gave  to  each  of  them  so  attending  10/.  for* mourning. 
She  then  gave  to  Mr.  Thackwell  and  his  heirs,  eertain 
estates;  and  reciting,  4hat  she  was  tenant  in  tail  of  the 
estates  called  Hill  Netherton,  and  Lay  cells >  and  by  suf- 
position  is  in  fering  a  recovery  could  make  herself  tenant  in  fee  of  them, 
the  King  by  fcut  out  of  regard  to  her  aunt  Walker  and  her  family  she 
sign  manual;  chooses 

bat,  where 
the  execution         <47>  R<>P°*ed  ante,  Vol.  I,  464.    3  Bra.  C.  C.  517. 

is  to  be  by  a  trustee,  with  general,  or  some,;  objects  pointed  put, 
there  the  Conrt  will  take  the  administration  of  the  trust.  The  costs 
of  all  parties  were  given  out  of  the  fund  as  between  attorney  and 
client. 
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chooses  to  let  the  estate  tail  continue,  and  the  estates  to  180?. 
go  according  to  the  present  limitations,  she  gave  some 
other  estates  in  London  to  two  persons'  and  ttfeir  heirs 
respectively;  and  all  the  rest  of  her  real  estates  she  gave  Thackwslc 
to  Mr.  John  Moggridge,  of  Bradford  in  the  county  of 
WSts,  and  Mr.  James  Vaston,  of  Clapton,  in  the  county 
of  Middlesex,  and  their  heirs,  but  chargeable  with  the 
payment  of  the  several  annuities  following,  for  the  respec* 
thre  lives  of  the  several  annuitants,  payable  half-yearly; 
vis.  to  Elen  Pheasant,  her  late  servant,  15/.  per  annum; 
and  giving  some  other  small  annuities  she  directed,  that, 
if  any  of  the  annuitants  shall  die  before  the  expiration  of 
the  first  six  months  after  her  death,  and  shall  have  lived 
orer  one  quarter,  or  shall  die  in  any  after  six  months 
after  the  completion  of  a  quarter;  then  that  their  respec- 
tbe  executors  or  administrators  shall  reeeive  one  quar- 
ters annuity. 

The  testatrix  then  gave  a  great  number  of  pecuniary; 
legacies,  to  some  of  her  next  of  kin  and  other  persons; 
and  among  them  gave  4000/.  each  to  her  cousins  Joseph 
Walker,  and  the  Reverend  William  Walker;  and  she 
gwre  4000/.  to  William  Pollock  and  Peter  Triquet;  in 
trust  to  lay  it  out  in  government  or  red  securities,  and 
to  change  the  same,  as  they  in  their  discretion  shall  think 
proper,  and  to  pay  die  interest  and  dividends  from  time  to 
tiaie  into  the  proper  hands  of  her  cousin  Elizabeth  Ca- 
mOa  Tnddr;  and  her  receipt  alone  to  be  a  sufficient  dis- 
charge to  her  said  trustees ;  and  she  declared,  that  the 
said  interest  and  dividends  shall  in  no  wise  be  subject  to 
At  debts,  eontroul  or  management,  of  her  husband ;  and 
after  ber  decease  the  testatrix  ordered  her  said  trustees 
topay  so  much  of  the  interest  and  dividends  of  the  said 
4000Z.  for  maintenance  and  education,  as  they  shall  think 
proper,  and  to  pay  the  principal  and  accumulated  interest  to 
tbe  children;  and  if  she  should  leave  no  child  at  her  death, 

or 
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1602*         or  any  issuing  therefrom,  the  testatrix  gave  1000/.,  part 


of  the  said  4000/.,  to  Joseph  Walker*  and  the  remaining 
v  300Q/.  t^.  William  Walker.    Among  other  legacies    she 

Thackwelu  ordered  her  executors  to  pay  into  the  proper  bands  of 

Mrs.  CoUy  for  her  sole  and  Separate  use  100/.  \  she  gave 
to  the  parish  of  Batter  sea  50/. :  to  the  parish  oiDymocke 
60/.  v  and  to  the  parish  of  St  Peter,  Cornhill,  80/.,  to  be 
distributed  among  the  poor  thereof  according  to  the  dis- 
cretion of  her  executors;  and  she  gave  to  the  respective 
trustee?,  guardians,  or  manager*,  lawfully  appointed*  of 
the  hospitals,  infirmaries,  and  dispensaries,  following,  tad 
to  their  respective  executors  and  successors,  the  sums  as 
follows :  to  the  Asylum  Hospital  500/. :  to  the  Hospital 
lor  Lunatics  in  Herefordshire  200/. :  to  the  Gloucester 
Infirmary  200/. :  to  the  London  Infirmary  200/L :  to  the 
Lying-in-Hospital  of  the  City  of  London  £00/. :  to  the 
Humane  Society  200/. :  to  the  General  Dispensary  for 
the  relief  of  the  poor  in  Alder sgate  Street  100/.  Then 
after  some  further  legacies,  and  specifically  disposing  of 
all  her  plate,  watches,  &c.  wearing  apparel  and  furniture, 
she  concluded  thus: 

"  And  I  give  all  the  rest  and  residue  of  my  personal 
"  estate  unto  James  Vaston,  of  Clapton,  Middlesex,  gen- 
."  tleman,  his  executors  and  administrators;  desiring  him 
"  to  dispose  of  the  same  in  such  charities  as  he  shall 
think  fit,  recommending  poor  clergymen  who  have  large 
families  and  good  characters ;  and  I  appoint  the  $aid 
"  John  Moggridge  and  Mr.  Vaston,  before  mentioned, 
"  executors  of  this  my  will;  and  I  desire  Robert' Wood' 
"ford,  of  Taplow,  Bucks,  esquire,  and  the  aforesaid 
"  Mr.  Richard  Wichetley,    to  aid  and  assist  my  exe- 

".  cutoffs.9* 

The  testatrix  in  her  fourth  codicil   thus   expressed 
herself; 

it   TUT.. 


it 
it 
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"  My  will  I  shall  order  to  be  sent  with  this :  but  my         1802. 
4t  executors  need  not  hurry  themselves*  in  any  shape,  but    M    ^Cjn 
"  take-  their  own  time  to  dp  whatever  must  be  done,  and  v. 

"  employ  Mr*  Lawrence  or  any  other  Mr.  Vast  on  thinks  Thacxwell. 
?  more  proper  to  do  the  writing  part  of  -the  business.    I 
11  hope  it  will  be  quite  unnecessary  for  my  executors  to 
"  come  into  the  country,  unless  it  is  their  own  choice." 

The  decree,  as  it  was  finally  pronounced  by  Lord 
Tkurlow,  upon  a  motion  to  vary. the  minutes,  declared, 
that  the  residue  of  the  testatrix's  personal  estate  passed 
by  her  will,  and  ought  to  go  and  be  applied  in  charity, 
regard  being  had  to  poor  clergymen  with  good  characters, 
and  large  families,  according  to  the  recommendation  in 
the  will;  and  that  the  Master  should  approve  of  a  scheme 
to  effectuate  the  purposes  of  the  said  charity;  with  li- 
berty for  the  parties  to  lay  proposals  before  him  for  that 
purpose* 

The  residue,  of  the  personal  estate  amounted  to 
60,000/. 

• 
By  the  scheme,  submitted  by  the  Plaintiff)  the  exe- 
cutor, and  the  next  of.  kin,  and  approved  by  the  Master, 
it  was  proposed,  that  the  Defendant  Thomas  Walker,  first 
cousin  and  heir  at  law  of  the  testatrix  ex  parte  matenid, 
night  be  flowed  out  of  the  residue  of  the  testatrix^s  per- 
sonal estate  the  sum  of  5000/.  under  the  particular  cir- 
cumstances of  his  case ;  and  that  small  annuities  should 
be  granted  to  several  other  persons;  who  were  either  rela- 
tion of  the  testatrix,  or  were  in  her  life  dependent  on 
her  bounty;  that  a  school  may  be  established  at  Dy- 
mocke,  the  residence  of  the  testatrix  and  her  family,  for 
poor  children  of  that  parish ;  that  1000/.  may  be  appro- 
priated in  aid  of  the  Gloucester  Infirmary  ;  1000/.  in  aid 
of  an  intended  Lunatic  Asylum  at  Gloucester ;  that  6000/. 

3  per 
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1802.         3  per  cent.  Bank  Annuities  may  be  transferred,  and  the 

jl|0^^  dividends  appropriated  to  a  charity  instituted  in  aid  of 

r#  the  distribution  annually  made  for  the  relief  of  widows 

THAcitwEu*.   and  orphans  of  clergymen  in  the  diocese  of  Gloucester, 

to  be  applied  for  the  relief  of  poor  clergymen,  who  have 
forge  families  and  good  characters,  according  to  the  rules' 
of  distribution  of  the  said  institution;  and  lastly,  that  the' 
residue  and  remainder  of  the  said  funds  and  of  ajl  the 
testatrix's  personal  (estate  shall  be  called  "  Mrs.  Ann  Cam's 
benefaction  to  poor  clergymen ;"  and  shall  be  invested  in 
the  3  per  cent.  Consolidated  Bank  Annuities,  in  the  name 
of  the  governors  of  the  charity  for  the  relief  of  poor  wi- 
dows and  children  of  clergymen ;  and  that  the  interest 
and  dividends  shall  be  applied  by  the  said  governors  in 
or  towards  the  relief  of  poor  clergymen  with  good  cha- 
racters and  large  families,  according  to  the  recommen- 
dation in  the  will. 

The  Report  then  stated  the  evidence  in  support  of 
these  proposals:  As  to  Thomas  Walker  the  affidavits 
stated,  that  he  would  have  been  entitled  to  the  estates  of 
Hill  Net  her  ton  s^nd  Lay  ce  lies,  of  the  value  of  12,000/., 
as  heir  of  his  mother,  in  case  the  testatrix  had  not  barred 
the  intail;  deducing  his  title,  and  stating  the  clause  ii* 
her  will  as  to  that;  and  that  nevertheless  long  after 
making  the  will  she  suffered  a  recovery ;  that  at  various 
times  she  assisted  hiip ;  and  stating  other  circumstances, 
as  evidence  of  her  regard  and  intentions  in  his  favor, 
particularly  to  leave  him  a  sum  of  money  in  lieu  of  those 
estates  shortly  before  she  was  seized  with  the  illness,  of 
which  she  died ;  and  th$t  he  was  a  proper  object  to 
partake  of  the  charitable  fund* 

Mr*  Lloyd,  Mr.  Stanley,  and  Mr.  Whishaw,  for  some  of 
(he  next  of  Kin;  Mr.  Mansfield,  Mr. Richards,  Mr.  Uo- 
piilly,    IVJi\  Burton,    and    Mr.   G.  Wilson,    for    others 

of 
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of  the  next  of  kin,  in  support  of  the  Petition  of  Re-         1801. 
heirinff.— This  case  stands  very  much  independent  of  all   _.    v***/    . 

MOGGBIDGB 

the  authorities,  upon  its  own  circumstances,  and  the  terms  Vt 

of  the  residuary  clause,  and  the  whole  frame  of  the  Thackwbli* 
wiH  This  ir  not  the  simple  case  of  a  general  indefinite 
trust  for  charity,  without  any  object  specified  by  the  tes- 
tatrix ;  but  a  personal  confidence  confined  to  Vaston,  that 
cannot  be  transferred  to  any  other  person;  and  which  the 
Court  cannot  possibly  exercise.  The  question  then  is, 
whether  in  the  event,  that  has  happened,  there  is  a  lapse 
for  the  next  of  kin ;  or  whether  it  devolves  to  the  Crown, 
as  the  general  guardian  of  all  charities.  It  is  an  admitted 
feet,  that  the  testatrix  knew  of  Varton'e  death.  The 
will  contains  a  great  number  of.  charitable  legacies,  very 
accurately  expressed.  Every  part  of  the  will  shews 
great  care  in  the  manner  of  expression.  The  word  in 
the  residuary  clause  is  in  the  plural  number  "  charities." 
Certainly  no  stress  can  be  laid  upon  the  word  "  recoup 
mend"  alone:  but  though  the  rule  is  established,  that^ 
where  the  fund  is  certain,  and  the  object  certain,  words 
of  deare  or  of  mere  suggestion  and  intimation  .hall  re- 
core  a  monitory  sense,  and  be  held  a  trust;  yet  un- 
doubtedly this  word  in  its  natural  sense  is  not  monitory, 
but  a  term  of  option;  and  where  an  intention  of  that 
tort  appears  it  would  be  a  preposterous  construction  to 
force  upon  it  the  legal  sense.  The  context  affords  the 
doe;  and  the  expression,  "  as  he  shall  think  fit"  de- 
cides, that  an  option  was  intended;  distinguishing  this 
cue  from  Wynne  v.  Hawkins (4S)f  Sprange  v.  Ber- 
nard (49  ),  Pushman  v.  Filliter(50),  and  Bland  v.  Bland, 
cited  in  all  of  them.  Vaston  might  have  given  to  any 
Charity,  ojr  .among  all  the  Charities  in  London,  and 
in  such  proportions  as  he  thought  proper.  He  might 
Jure  disposed  of  the  fund   by  his  will  in  that  way; 

and 

(48)  l  Bro.  C.  C.  170.  (50)  Ante ,  Vol.  JII,  7, 

(4?)  -2  Pro.  C.  C.  684. 
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1802.        and  could  not    have    been    compelled    to   execute    in 

Moggridgb  **vour "  °' ■' "V  particular  charity,   till    he    thought  fit; 

v.  for    that  would    have    been    against    this  will.     The 

Thackwslij.  w[ji  foes  not  prescribe  any  particular   instrument,    by 

which,  nor  any  particular  period,  at  which,  he  is  to 
execute.  He  had  his  whole  life  for  that  purpose;  and  if 
so,  it  must  be  a  mere  recommendation,  and  not  a  trust* 
.  Some  difference  in  this  respect  appears  between  Lord 
Th*rlow&  Judgment  and  his  Decree.  The  Judgment 
seems  to  consider  these  words  as  monitory:  the  Decree 
considers  them  as  words  of  option;  and  that  the  Master 
is  at  liberty  to  receive  any  scheme,  provided  a  charity  for 
poor  Clergymen  forms  a  part  of  it..  It  is  then  a  Decree 
for  an  indefinite  charitable  .purpose ;  of  which  there  is 
no  one  instance. 

'  It  is  clear,  Lord  Thurlow%  opinion  would  have  been  dif- 
ferent, if  he  had  not  considered  himself  bound  down  by 
authorities.  If  the  Court  is  not  absolutely  bound,  there 
is  no  reason  to  strain  the  construction  in  favour  of  such  a 
disposition  against  the  next  of  kin;  many  of  whom  are  as 
much  objects  of  charity  as  that  alluded  to  by  this  will. 
The  property  amounts  to  50,000/.  The  Law  of  the 
Country  condemns  such  a  disposition  of  real  estate ;  laid 
why  should  it  prevail  to  such  an  extent  as  to  personal 
property  ?  Lord  Hardwicke  considered  one  object  of  the 
Statute  (51)  to  be  to  prevent  persons,  who  would  not  be 
charitable  in  their  lives,  from  disappointing  their  poor 
relations.  Lord  Northington,  particularly  in  the  Attor- 
ney General  v.  Tyndatt  (  52),  and  other  great  men,  Tiave 
stigmatized  such  dispositions,  as  partaking  more  of  vanity 
than  a  charitable  purpose.  The  question  upon  this  is, 
whether  the  gift  fails  on  account  of  the  death  of  the 
trustee;  or,  whether  the  doctrine  of  cypres  takes  place ; 

and 

(51)  Stat.  9  Geo.  II,  c  36.  (52)  Amb.  614. 
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4* 


and  whether  the  Court  sees  its  way  sufficiently  to  effec- 
tuate what  was  the  general  intention.  If  the  trust  is  to 
be  executed  in  this  Court,  it  must  be  upon  that  notion. 
That  doctrine  was  certainly  extended  by  the  old  cases  to 
s  great  latitude ;  and  under  the  supposed  general  intention 
(be  tiding  most  opposite  to  the  particular  intention,  from 
which  only  the  general  intention  was  to  be  collected,  was 
established.  The  Attorney  General  y.  Syderfin  (53)  was 
determined  long  before  this  sort  of  disposition  Was  con- 
demned 

(53)  I  Vern.  224.— Tho  Attorney  General  at  the  relation  of 
the  Governors  of  Christ's  Hospital  v.  Robert  Syderfin, 
Anne  Syderfin^  and  others, .  Dere  ndants.— In  Chancery, 
Beg.  Lib.  A.  fo.  340,  11th  February,  1083. 

The  Information  was  to  be      a  provision  for  maintenance 


180* 


relieved  touching  the  sum  of 
1000&  given  to  charitable  uses 
bj  the  will  of  Thomas  Syder- 
Jfai;  setting  forth,  that   the 
nid  T.  S.  late  of  the  Middle 
Temple*    being  bis  life-time 
seised  in  fee-simple  of  divers 
ttessuages,  lands,  and  tene- 
ments, in  the  counties  of  So- 
merset and  Surrey,  and  pos- 
sessed of  a  considerable  per- 
foaal  estate,  made  his  will, 
dated    the    17th   of  March, 
1678;  and  thereby  devised 
sad  charged  all  his  said  mcs* 
stages  and  lands  for  the  pay- 
jstnt  of  such  debts  as  the 
personal  estate  of  him  the 
said  7. 5.  should  fall  short; 
tod  to  pay  2QQL  per  annum 
to  his  wife  for  her  life;  and 
thereby  taking  notice  he  bad 
bat  one  daughter  living,  made 


and  a  portion  for  her,  to  be 
paid  at  her  age  of  twenty- 
one,  and  also  for  such  other 
daughter  or  daughters  as  he 
might  after  have ;  and  in  case 
of  no  son,  and  his  daughter 
or  daughters  should  die,  then 
he  devised  the  premises  in 
Somersetshire  to  the  Defen- 
dant, his  brother,  upon  trust 
to  pay  the  Defendant  Anne, 
his  wife,  1000/.,  if  then  liv- 
ing, and  1000/.  more  to  cha- 
ritable uses  as  he  had  di- 
rected: and  of  his  said  will 
made  the  Defendant  4nne 
executrix. 
That  the  said  testator  shortly 
after  died,  seised  and  posses** 
ed,  as  aforesaid ;  and  that  the 
Defendant  proved  the  will; 
and  possessed  herself  of  all 
the  personal  estate,  sufficient 

to 
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demned  even  as  to  real  estate,  at  a  time,  when  this  Court 
«-__.  was  in  the  habit  of  deciding  monstrous  propositions  in 

e.  favour  of  charity.    The  ground  of  that  case  is,  that  the 

Thacjlwelu  man  had  declared,  he  had  executed  an  instrument  giving 

to  charity ;  which  instrument  was  not  to  be  found ;  and 
the  fund  was  given  by  the  King  to  Christ's  Hospital*  Bui 

there 
to  pay  debts,  and  particularly  *  by  the  said  devisee  of  the 
the  sum  of  1000/.  to  charity,      lands  or  the  executrix  by  the 


[  •**] 


in  ease  it  ought  to  be  charged 
upon  the  personal  estate. 

That  the  testator  having 
no  issue  but  his  said  dyigh- 
ter  Anne,  and  she  dying  about 
the  age  of  six  years,  before 
her  portion  became  payable, 
the  devise  of  the  estate  in 
Smenetohire  did  take  effect 
to  said  Robert  Syderfin,  and 
the  heirs  male  of  his  body, 
subject  to  the  *  said  1000/.; 
the  same  being*  of  the  yearly 
value  of  600/.;  which  ought 
to  be  charged  thereon,  or  at 
least  upon  the  personal  es- 
tate,  and  to  be  paid  and  ap- 
plied, as  the  said  testator  did 
by  deed  or  writing  in  his  life- 
time declare ;  in  case  any 
such  deed  or  writing  were 
made  and  produced ;  and  in 
case  no  direction  or  appoint- 
ment were  made,  then  the 
said  1000/.  and  the  produce 
thereof  ought  to  be  employed 
as  His  Majesty  in  this  Court 
shall  think  fit  to  direct  and 
appoint;  and  no  advantage 
or  benefit  ought  to  be  had 


neglect  or  omission  in  not  di- 
recting or  limiting,  to  what 
particular  charitable  uses  the 
said  1000/.  should  be  paid  and 
applied;  it  being  clear,  that 
it  was  his  intention  and  de- 
sign, that  the  same  should  be 
paid  out  of  his  estate  and 
applied  to  charitable  uses. 

That  the  Defendants  con* 
triving  to  defeat  the  said  cha- 
ritable gift,  do  detain  and 
conceal  the  said  deed  and 
writing,  whereby  J  the  said 
charitable  uses  are  limited 
and  directed  by  the  testator; 
and  consequently  the  Charity 
is  in  danger  of  being  lost, 
without  a  discovery,  whether 
such  deed  or  instrument  was 
made,  whereby  the  particu- 
lar charitable  uses  the  said 
1000/.  was  limited  to  might 
appear;  and  that  in  case  no 
sueh  do  appear,  then  the  said 
1000/.  ought  to  go  to  such 
charitable  uses  as  this  Court 
pursuant  to  His  Majesty's 
gracious  pleasure  would  di- 
rect:   His    Majesty    hkving 

siguificd 
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there  is  a  great  difference  in  that  case  upon  the  rircum- 

etance,    that  the  testator,  had   declared   his   intention;    M 

v  ^  i_  j  ^     .i_  ^  A  .  MoooBiDd« 

ration  may  be  compared  to  the  paper  in  that  instance;  rv 

and  to  make  the  cases  similar,  the  paper  ought  to  have  TuackwUX. 

been  destroyed;  and  the  testator  ought  to  have  known 

Oat 


signified  His  gracious  inten- 
tions, that  the  same  should 
bo  paid  to  the  relators,   to 
bo  employed  for  the  use  of 
the  mathematical*boys  on  His 
Majesty's  new  Royal  Foun- 
dation in  Christ's  Hospital, 
is  such  manner  as  His  Hap 
jtsty  should  think  fit 
Whereto  the  Defendants  by 
their  answers  insisted  upon 
the  insufficiency  of  the  per- 
sonal estate  to  pay  the  debts 
beside  the  funeral  expenefes 
and  charges  of  proving  the 
will;    and  that  the  real  es- 
tate in  So+enetohire  was  leas- 
ed oat  Cor  two  er  three  lives, 
or  for  long  terms  of  years  de- 
terminable upon  lives  under 
wall,  yearly  rents,  which  if 
dear  and  free*  from  leases 
tad  incumbrances  might  be 
worth  600&  per  annas* ;  and 
for  th*  fibres/  lands  the  same 
were  sold ;  and  the  money 
thereby  raised  was  disbursed 
io  paying  the  Defendant  Anne 
•  her  legacy  of  1000*.    And 
u  touching  any  instrument 
in  writing,  whereby  the  said 
testator  did  direct  the  parti- 
alar  uses,  persons,  or  places, 


In 

the  1000/.  for  the  charitable 
uses  should  be  paid,  the  Do* 
fondant  Robert  Sydafm  doth 
by  answer  set  forth,  that  he 
hath  diligently  sought,  but 
cannot  find  any ;  and'  if  no 
such  shall  appear,  he  is  ad- 
vised the  devise  of  the  1OO0& 
is  void;  and  submits  the  same 
to  the  judgment  of  the  Court ; 
but  saith,  that  the  present 
rents  are  not  sufficient  to 
pay  the  200Z.  per  astntcs*  de- 
vised to  the  other  Defendant 
the  executrix:  whereto  the 
said  Plaintiff's  Counsel  in- 
sisted, that  the  bequest  of 
this  1000/.  to  charitable  uses 
is  a  trust  on  the  estates ;  and 
where  there  is  no  direction, 
how  the  same  should  be  ap- 
plied, it  is  in  the  power  of 
the  King  to  appoint  the  same; 
and  His  Majesty  having  made 
such  appointment,  as  afore* 
said,  it  ought  to  be  applied 
according  to  suoh  appoint- 
ment. 

Whereupon  his  Lordship 
declared,  that  this  legacy  of 
10002.  was  a  charity  well 
devised  i  though  there  was 
no  directionf  how  the  same 

should 
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1003.  In  Frier  v.  Peacock  (54)  the  testator  had  declar 

^^  fund  was  to  go  to  some  defined  particular  charity. 

Va  all  the  cases,  The  Attorney  General  v.  Hickma 

Thackwell.  White  v.  White  (56),    zed   Widmore  v.  Woodroq 


[•45] 


should  be  applied ;  and  there 
being  no  direction  yet  found 
for  the  employing  thereof,  it 
•ught.to.he  employed,  as  His 
Majesty  hath  directed.  But 
how  and  .when  the  same. shall 
be  raised  and  paid  being  the 
question,  the  Plaintiff  'sCoun* 
sel  proposed,  that  the  said 
Defendant  Robert  might  pay 
100&  per  annum  for  ten'years 
in  satisfaction  of  the  1000/.; 
and  the  Defendant  Robert 
Syderfin,  present  in  Court, 
consenting  thereto,  his  Lord- 
ship doth  order  and  decree, 
that  the  said  1000/.  be  paid 
to  the  said  relators  accord- 
ingly by  160Z.  a  year,  yearly 
payable  on  every  Candlevuu- 
day  for  ten  years  next,  till 
the  whole  be  paid  to  the  re- 
lators* giving  a  sufficient  re* 
oeipt  or  discbarge  for  the 
same  under  their  common 
seal }  the  first  payment  to 
begin*  and  be  made  .on  Can- 
dlemat-diLj  next;,  and  when 
and  as  often  as  the  said  100/. 
per.  annum  shall  be  paid  unto 
the  sitid  relators,  Sir  Robert 
Lyard,  knt.  Ac.  is  to  see  the 
same  put  out  at  interest,  till 
the  whole  1000/.  be  paid,  and 
to  compute  the   charge   of 


this ;  and  when  the  1 
to  be  paid  into  the 
latora  hands,  the  said 
is  to  see  the  said  mo 
all  interest  arising 
( the  said  charge  of  t 
sent  being  first  dedn 
of  the  said  interest) 
in  *  lands,  tenements,  * 
and  settled  on  the  i 
lators:  whereby  the  p 
thereof  may  be  emplc 
the  use  of  the  said 
matical  boys  in  His  1M 
new  Royal  Founda 
Christ's  Hospital  fo 
and  on  payment  ttaei 
said  Defendant  Rober 
fin  is  and  shall  be 
from  time  to  time  pi 
and  Bared  harmless 
demnified,  and  his  i 
tate  in  the  county  of  I 
discharged  of  and  fi 
same,  in  case  any  d 
shall  hereafter  be  f< 
the  said  Thomas  Sydi 
recting  and  limiting,  1 
said  1000/.  shall  be  p 

(64)  Finch,  245. 

(65)  2  Ey.  Ca.  Ab. 

(56)  1  Brom  C.  C.  1 

(57)  1  Bro.  C.  C.  1 
Amb.  636.   High,  pai 


CASES  IN  CHANCERY. 


\ 


46  ft 


the  testator  himself  had  pointed  out  some  particular  cha- 
rity, to  which  his  property  was  to  be  applied. .  Is  it  possible 
to  collect  from  this  will  any  intention  for  general  charity? 
Ii  Dot  the  charity  intended  to  be  created  by  Vaston  only  ? 
Though  certainly  he  cotild  not  take  the  property  bene- 
ficially, he  was  not  in  the  situation  of  a  common  trustee ; 
which  requires  some  purpose  declared  and  a  fund. 


1802. 


Moggrid.gr 

v. 
Thackwell. 


Some  late  cases  have  gone  &.  great  way  to  weaken  the 
old  authorities ;  and  the  late  inclination  of  the  Court  has 
been  not  to  dispose  in  general  charity,  where  a  particular 
one  is  pointed  out.  The  late  Master  of  the  Rolls  in  The 
Attorney  General  v.  Whitchurch  (58)  after  great  consider- 
ation of  dust  subject  adopted  the  opinion  of  Mr.  Justice 
Butter  jn  The  Attorney  General  ▼.  Goulding  (59),  accord- 
ing to  The  Attorney  General  v.  The  Bishop  of  Oxford  (60 ) ; 
that,  where  there  is  a  defined  object,  and  it  cannot  take 
place,  as,  if  it  is  void  by  the  Statute  (61 ),  it  is  wholly  void ; 
•and  the  fund  goes  to  the  next  of  kin;  and  is  not  to  be  laid 
oat  in  general  charity,  according  to  the  preceding  cases. 
Browne  v.Yeall,  the  case  upon  Mr.  Bradley'*  will,  is  not 
to  be  distinguished  from  this  case.  The  disposition  was 
held  void  for  uncertainty ;  and  the  property  went  to  the 
■est  of  kin,  ncft  in  general  charity  according  to  the  older 
cases.  In  The  Attorney  General  v.  Boultbee  (62)  Lord 
Akanley  in  very  clear  and  intelligible  language  states  tfre 
effect  of  this  doctrine  (63);  adopting  all,  that  is  rational, 
and  rejecting  the.  rest.  It  was  also  before  the  Court  in 
The  Attorney  General  v.  Andrew  (64).  The  case  of 
Wheeler  v.  Sheer  (65),  (hough  in  a  book  of  no  great 
authority  (66),  appears  by  an  examination  of  the  record 

to 


(58)  Ante,  Vol.  (II,  141. 

(59)  2  Bro.  C.  C.  428. 

(60)  Stated  (in  Corbyn  ▼. 
French,)  ante,  Vol.  IV,  431 , 
from  the  Register's  Book. 

(61)  9  Geo.  H,  .e.36. 

(62)  Ante,  Vol.  II,  380. 
HI,  220.       . 


(63)  Ante,  Vol.  II,  387. 
(04)  Ante,  Vol.  Ill,  633. 

(65)  Mos.  283,301. 

(66)  Lord   Eldon,    Chan- 

*  • 

celloiy  has  repeatedly  said, 
there  are  many  good  eases 
io  Moseley. 
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1802.         to  be  truly  reported.  It  differs  from  The  Attorney  Genera 

M   ^^  v.  Syderfin  in  this ;  that  the  appointment  was  to  be  by  \ 

9.  subsequent  instrument:  in  the  other  case  the  party  ha< 

Th  ACKWSLL.   appointed.    Lord  King,  who  decided  The  Attorney  Gene 

ral  v.  Hickman,  also  decided  this  case.  It  sufficient!] 
appeared,  though  there  was  no  appointment,  that  th 
object  was  general  charity ;  and  it  cannot  be  distinguishes 
in  substance  from  this  case.  In  the  cases-  before  Lore 
Thurlowy  and  in  Bayti*  -v.  The  Attorney  General (67) 
and  Cook  v.  Duckenfield(G&)9  charity  was  the  substance 
and  the  discretion  of  the  trustee  was  merely  the  mode 
secondary  and  subordinate  to  that  general  object,  whid 
was  the  essence  of  the  gift.  This  case  comes  neare 
to  the  class  of  cases  upon  powers;  such  as  Brown  ? 
Higgs  (  69 ) ;  upon  which  the  rule  is,  that,  though  tb 
Court  will  supply  a  defective  execution,  it  will  not  fo 
any  purpose  supply  the  non-execution.  The  leadin| 
authority  upon  that  is  the  Duke  of  Marlborough  v.  Lort 
Godolphin(lO). 

[  48  ]  This  testatrix  might  have  intended  a  different  disposi 

tion  as  to  her  general  property  from  the  particular'  chari 
table  legacies.  The  inference  is,  that  she  had  given  spe 
cifically  to  all  the  charities,  for  which  she  had  any  respect 
As  to  the  residue  no  charity  can  take  except  by  the  ac 
and  under  the  authority  of  Vaston.  Upon  the  whole  wil 
there  is  a  personal  confidence  in  him  alone;  and  tha 
power  cannot  be  exercised  by  the  Court,  or  delegated  to 
any  one  else,  without  exceeding  the  will.  Such  a  persona 
confidence  may  be  committed  upon  a  motive  rational  aix 
intelligible;  perhaps  to  a  person  distinguished  by  sea 
for  charity,  for  instance,  Mr.  Howard,  or  Mr.  Hanway 
proceeding  evidently  upon  the  character,  peculiar  views 
skill  and  intelligence,  of  the  individual.    Is  the  intentioi 

execute* 

(67)  2  Atk.  239.  (flflp  Ante,  Vol.  IV,  706 

(68)  2  Atk .  562,  667.  V,  495. 

(70)  2  Ves.  61. 
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exfecufed  try  pre*  by  sending  that  to  the  Master'*  office  ?  1802. 
The  appointment  of  a  particular  person  may  be  itself  the 
recommendation  of  a  particular  charity:  for  instance,  if 
it  was  left,  to  the  discretion  of  the  person,  who  instituted,  ThackwelL. 
ud  particularly  patronized,  the  Humane  or  Philanthropic 
Society*  The  recommendation  would  have  very  different 
effects,  as. applied  to  different  persons.  Vaston,  for  in- 
stance, was  a  quaker.  Can  there  be  a  doubt,  that  she 
neant  him  to  follow  the  example  of  her  own  charity, 
and  to  attend  particularly  to  the  objects  of  her  own 
bounty,  her  poor  relations  ?  There  can  be  no  doubt,  it 
would  have  given  her  the  utmost  pain  to  see  all  this  pro- 
perty given  away  in  what  this  Court  would  consider  ob- 
jects of  charity ;  leaving  these  relations,  the  objects  of 
her  bonnty,  without  any  thing.  The  words  have  a  dif- 
ferent meaning  according  to  different  feelings  and  dis- 
positions. The  only  apprehension  the  testatrix  felt 
was,  that  Vaston  s  persuasion  might  prevent  him  from 
attending  to  those,  whofh  she  intended  to  favour.  If 
ihe  had  given  the  fund  over,  in  case  Vaston  should 
not  make  a  disposition,  or  if  be  should  die  in  her 
life,  to  an  object,  to  which  it  could  not  be  applied,  or 
if  he  had  shewn  an  intention  to  execute,  though  ille- 
*  gaily,  it  must  have  gone  to  the  next  of  kin,  not  to  any  {  #40  ] 
general  charitable  purpose.  It  is  true,  as  Lord  Thurlow 
lays,  the  death  of  the  trustee  cannot  affect  the  intention* 
That  however  is,  where  it  is  clear,  what  the  trustee  was  to 
do:  but  where  it  is  of  so  discretionary  a  nature,  that  his 
ict  is  absolutely  necessary  to  create  the  trust,  his  death 
pots  an  end  to  the  disposition.  It  is  impossible  to  suppose 
any  particular  charity  in  the  view  of  the  testatrix  in  this 
event  There  is  great  reason  for  inferring,  that  never 
having  renewed  this  charitable  bequest,  or  given  it  to  any 
other  purpose,  she  considered,  that  by  the  death  of  Vaston 
it  failed;  and  either  meant  to  revoke,  or  considered  it 
gone,  or  never  could  fix  upon  another  perpop,  in  whom 
she  might  repose  the  same  power.  It  cannot  be  considered 
Vol.  VII.  D  the 
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^  •  

180*4         the  dry  case  supposed  by  Lord  Tkurlow.     I^ord  Rossi 

*****  thought  it  impossible  to  execute  this  Report ;  observin 

Vm  that  it  was  making,  not  construing,  a  will.    The  dang* 

Thackwbll.    of  such  a  discretionary  bequest  with  reference  to  ti 

Statute  (  71 )  is  a  very  material  consideration*  It  has  nev 
been  decided,  that  where  an  absolute  discretion  is  given 
a  person  to  dispose  in  charity,  he  cannot  lay  out  the  fur 
in  lapd.  Why  could  not  Vaston  have  established  and  e 
dowed  a  school  by  act  in  his  life  ?  The  Decree  certain 
is  new.  It  ta  an  attempt  to  execute  an  indefinite,  vagu 
intention:  which  is  not  expressed.  To  what  extent  po< 
clergymen  ate  to  be  relieved  is  not  defined.  It  is.impe 
sible  for  the  Court  to  execute  the  intention.  They  may  c 
something  like  it,  and  for  the  general  purpose  of  charit 
but  they  must  make  a  will  for  the  testatrix;  and  in  i 
doing  they  may  go  perfectly  in  opposition  to  her  into 
'  tion. 

The  next  question  is,  if  this  fund  is  not  the  property  < 
the  next  of  kin,  what  is  to  become  of  it.  If  the  dispositk 
[  •  50  ]  •  is  in  the  Master's  Office,  he  will  hold  himself  bound  i 
give  a  great  part  to  clergymen,  to  the  exclusion  of  the  r 
lations;  who  will  fare  better  under  the  Crown's  dispositk 
of  this  Charity*  This  cannot  be  considered  a  trust;  fi 
which  the  object  and  the  property  must  be  certain,  an 
not  liable  to  be  disappointed;  and  it  must  be  a  trust  i 
the  death  of  the  testatrix,  or  not  at  alL  It  must  1 
considered  a  mere  recommendation ;  and  Vaston,  haviu 
power  to  give  to  any  Charity  he  thought  proper,  migl 
have  excluded  poor  clergymen.  According  to  all  tl 
cases  it  must  go  to  the  Crown;  and  in  that  way  there  : 
no  scheme :  but  the  Attorney  General  suggests  object 
It  is  surprising  to  consider,  how  far  the  Court  has  gon 
upon  that.  In  De  Costa  v.  De  Pas  ( 72  )  certainly  the  it 
tention  was  very  little  followed.    That  was  preceded  b 

,  >  Baxter 

(71)  Stat  9  Geo.  II,  c.  86. 

(72)  Amb.  228.     2  Swanst.  487,  n. 
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Baxter's  Case  (  78  )  and  the  King  y.  Lady  Partington  (  74),  1802. 
and  Mowed  by  the  Attorney  General  v.  Herrick  (75)  *-  s~/m* 
and  others ;  which  have  established,  that,  where  the  gift  v, 

ib  to  a  charity,  which  may  take  place  by  law,  but  is  uncer-  Thackwblu 
tain  in  its  objects,  the  Crown  may  appoint;  and,  the  pur- 
pose being  general  and  indefinite,  this  Court  cannot  act. 
The  same  rule  holds,  where  it  is  indefinite,  and  where 
it  is  illegal;  as  a  devise  to  a  superstitious  use.  In  the 
Attorney  General  v.  Herrick  Lord  Bathurst  with  re- 
luctance, but  upon  full  consideration  of  the  cases,  de- 
termined, that  the  disposition  was  in  the  Crown.  The 
decision  upon  Mr.  Bradley'*  will  (76)  contradicts  those 

cases. 


(73)  Went.  248.  The  De- 
cree was  reversed  in  the  At- 
torney General  v.  Hughes, 
\  Vern.  105.  See  the  note, 
inte,  Vol.  IV,  433,  434,  to 
Carbyu  v.  French. 

(74)  1  Saik.  102. 

(75)  Amb.  714. 

(76)  Browne  v.  YealU  In 
Chancery,  upon  farther  di- 
rections, July  1791,  Reg.  Lib. 
L 1790,  folio  679. 

Ralph  Bradley  by  will, 
dated  27th  December,  1788, 
ga?e  as  follows :  "  I  give  all 
"  roch  stocks,  annuities,  and 
"  monies,  in  the  public  funds 
"si  shall  be  possessed  of 
"  or  entitled  unto  at  the  time 
M  of  •  my  decease,  in  my  own 
u  right,  to  the  said  George 
"Brown,  Rowland  Webster, 
"  and  John  Brewster;  and  I 
"  declare  and  direct  that  they 
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shall  stand  and  be  possess- 
ed to  and  of  the  three  per 
cent.  Annuities,  which  may 
be  purchased  in  pursuance 
thereof,  and  directions  here- 
inbefore mentioned,  upon 
the  trusts  hereinafter  de- 
clared: that  is  to  say,  in 
trust  by  and  out  of  the  di- 
vidends and  yearly  income, 
thereof  to  pay  to  the  said 
Mary  Stevens,  the  yearly 
sum  of  SOl.  during  her  life, 
at  the  times  and  in  the  man- 
ner hereinbefore  appointed 
for  that  purpose ;  and  to 
the  said  Rebecca  Fowle  14/* 
during  her  life;  and  in  trust 
by  and  out  of  the  dividends 
and  yearly  income  of  the 
said  stocks  and  annuities, 
and  monies  in  the  public 
funds,  but  subject  and  with- 
out prejudice  to  raising  the 

"  said 
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1802.  cases  ( 77  ).    It  is  much  to  be  lamented,  that  thei 

M  v****'  aceount  in  priitt  or  manuscript  of  what  passed 

v,  case.     It  has  been  said  to  be  anomalous;   and 

Thackwell,  case  0f  charity ;  but  it  is  tery  difficult  to  susta 

c 
(77)  See  also  Townley  v.  Bedwell,  ante,  Vol.  VI,  II 
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said  yearly  sums  of  50/.  and 
14/.  to  raise  and  levy  so 
much  money  as  the  provi- 
sion hereinbefore  made  for 
the  payment  of  my  debts 
and  legacies  may  happen  to 
be  deficient  for  that  pur- 
pose, and  to  apply  the  mo- 
ney to  be  raised  for  the  sup- 
plying and  making  good  of 
such  deficiency ;  and  upon 
trust  in  the  same  manner 
to  raise  and  levy  so  much 
money  as  shall  be  deficient 
to  pay  and  satisfy  such  pe- 
cuniary legacies,  as  I  by 
any  codicil  or  codicils  un- 
der my  hand  shall  give  or 
appoint;  whether  the  same 
shall  be  attested  by  any 
witness,  or  not:  and  to  ap- 
ply the  money  so  to  be  rais- 
ed for  the  answering  that 
purpose  accordingly;  and 
in  trust  out  of  the  dividends 
and  yearly  income  of  the 
said  stocks,  annuities,  and 
monies  in  the  public  funds, 
and  out  of  the  stock  and 
annuities  to  be  purchased 
as  hereinafter    mentioned, 


"  but  subject  and  with 
"  judice  to  the  trust* 
"  6aid,  to  raise  and  aj 
"  yearly  sum  of  500/. 
u  term  of  twenty  yc 
"  commence  and  be 
*'  ted  from  the  end  o 
"  years  next  after  i 
"  cease,  and  from  that 
"  of  twenty  years  the 
"  sum  of  1000/.  until 
"  day  of  January,  whi 
"  be  in  the  year  of  oi 
"  I860,  to  and  for  tl 
"  poses  hereinafter  e 
"  ed ;  and  in  trust  to 
"  from  time  to  time  i 
"  sidue  of  the  said  di 
"  or  yearly  income  of 
"  stocks,  annuities,  ai 
"  nies,  to  be  from  time 
"  purchased  under  tfy 
"  tion  or  in  pursuance 
"  myAwill,  in  the  pure 
"  stocks  or  annuities 
"  same  nature ;  and  I 
"  that  as  well  the  sa 
"  yearly  sums  of  501 
"  1000/.,  during  the  c 
"  ance  thereof  respe 
"as  the  interest  and 

"dii 
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opinion.     There  is  a  considerable  number  of  institutions  1802. 

in  this  country  for  the  purpose  of  public  instruction;    _.   v-"v-to' 

. .  ,  i  •  -j        j     i  -.  u   J-  MOGGRIDGE 

which  are  always  considered  eleemosynary;  great  bodies  v# 

with  large  funds;  as  the  Society  for  propagating  the  Thackweli* 
Gospel;  who  are  within  Mr.  Bradley  8  will.  It  is  very 
difficult  to  consider,  how  the  dissemination  of  Baxter's 
CaU  to  the  Unconverted  and  the  Jewish  case  can  be  con- 
sidered and  acted  upon  as  charities,  and  yet  a  purpose  of 
instruction  according  to  the  established  law  of  this  coun- 
try is  not  a  charity.  That  case  therefore  seems  to  be  a 
charity  case,  and  new;  and  the  effect  of  it  is  to  restrain 
the  latitude  of  former  decisions  upon  this  subject.  A  new 
decision  upon  a  subject  of  this  nature  is  not  attended  with 
the  same  inconvenience  as  upon  the  ordinary  subjects  of 
property,   The  effect  is,  not  disturbing  titles,  but  only  re- 


M  dividends  to  arise  from  and 

"  after  the  6th  day  of  July, 

"  1800,. m  well  from  all  the 

"  said  stocks  aod  annuities  to 

"  be  purchased  or  accumnla- 

"  ted  under  the  direction  or 

"  in  pursuance  of  this  my  will, 

"  as  from  such  stocks,  annui- 

"  ties,  and  monies  in  the  pub- 

u  lie  funds,  as  I  shall  be  pos- 

"  teased  of  in  my  own  right 

"it the  time  of  my  decease, 

"•kail,  subject  and  without 

"  prejudice  to  the  trusts  afore- 

M  uid,  be  from  time  to  time 

"for    e?er   applied   in    the 

"  purchasing  of  such  books, 

u  u  by  a  proper  disposition 

"  of  them  under  the  following 

"  directions,  may  have  a  ten- 

M  deoey  to  promote  the  inter 

N  rests  of  virtue  and  religion 

"  Ud  the  happiness  of  man- 


quinng 
"  kind ;  the  same  to  be  dis- 
"  posed  of  in  Qreat  Britain 
"  or  in  any  other  part  of  the 
"  British  dominions :  this 
"  charitable  design  tp  be  exe- 
"  cqted  by  and  under  the  dir 
"  rection  or  superintendency 
"  of  such  persons,  and  under 
"  such  rules  and  regulations, 
"  as  by  any  Decree  or  Order 
"  of  the  High  Court  of  Chan- 
"  eery  shall  from  time  to  time 
"  be  directed  in  that  behalf.19 
The  bill  prayed,  that  the 
Charity  intended  by  the  said 
testator  might  be  establish- 
ed, and  directions  given  for 
carrying  on  the  same.  See 
post,  The  Attorney  General  v. 
Stepney,  Vol.  X,  22 ;  and  as 
to  Browne  y.  Yeall,  27,  $34, 9, 
IX,  403. 
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1803.         quiring  testators  to  express  their  objects  clearly.    Coi 
..,  ,#^  sidering  the  great  amount  of  personal  property  at  th 

MOGORIDOE  .    ,  °-  °    .  .  s       ^,      _/ 

^  penod,  it  may  be  competent  to  the  Court  upon  pru 

Thackwell.   ciples  of  public  policy  to  change  its  rule  upon  such 

subject.  If  sUch  a  scheme  as  is  approved  by  this  R 
port,  is  not  to  be  supported,  *  Thomas  Walker,  thouf 
the  particular  object  of  the  testatrix's  bounty,  must  lo 
everything.  She  had  intended  to  give  this  estate  ftt 
to  his  mother,  and  afterwards  to  him:  but  afterwards  d 
thought,  money  would  be  more  useful  to  him  than  Ian 
She  had' a  great  regard  for  him;  advanced  money  to  hi 
repeatedly:  but  she  casually  omitted  to  make  anewwi 
He  will  have  a  strong  claim,  in  case  the  disposition  shoti 
be  in  the  Crown.  It  is  not  easy  to  conceive,  how  the  d 
position  of  such  a  charity  comes  into  this  Court.  If  tl 
charitable  intention  is  sufficiently  described  for  this  Cot 
to  know  the  object,  that  may  be  the  subject  of  a  schei 
to  effectuate  that  particular  intention.  But  upon  suck 
(charity  as  this  the  proposal  of  a  scheme  is  the  creation 
a  new  charity,  that  never  existed  in  the  mind  of  the  U 
tatrix ;  a  disposition  perfectly  arbitrary,  by  a  mere  din 
tion  to  the  Master  to  say,  what  is  a  proper  mode  of  dist 
buting  50,000/.  in  charity.  That  is  proper  for  the  Crow 
the  general  guardian  of  charities.  In  The  Attorney  Get 
ral  v.  Syderfin  the  natural  supposition  was,  that  the  tea: 
tor  had  destroyed  the  paper.  Why  was  not  that  referr 
to  the  Master?  In  that  respect  there  is  no  difference  1 
tween  the  cases.  It  is  a  mistake  to  say,  that  a  superstitio 
use  is  to  be  disposed  of  by  the  Crown.  By  the  Statute 
Ed.  VI.  (78)  property  given  to  a  superstitious  use  is  giv 
to  the  Crown,  not  to  be  disposed  of  in  charity.  But  tl 
Statute  applied  only  to  superstitious  uses  then  existin 
those  since  created  are  merely  void  (79).    In  case*,  tft 

a 

(78)  Stat.  1  Ed.  VI,  e.  14.      son,  ante,  Vol.  IV,  483,  fa 

(79)  See  De  Garcin  v.  Law-     note  to  Corbyn  v.  French. 
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are  not  considered  here  as  Superstitious  uses,  the  King  1602. 
kas  the  disposal,  because  the  charity  pointed  out  cannot  M  '~n~-"r 
be  carried  into  effect;  and  then  it  is  only  a  gift  in  general  v. 

to  charity.  So  in  every  case  of  a  general  gift  to  charity,  Thackweu* 
without  pointing  to  a  particular  one,  the  Crown  has  the 
aght  of  disposition.  The  true  distinction  upon  this  point 
■»  that,  where  the  charity  js  sufficiently  described,  this 
Court  will  carry  it  into  effect:  but,  where  there  is  a  taere 
general  gift  to  charity  without  any  description  of  objects* 
this  Court  does  not  create  a  charity:  but  the  right  is  in 
the  Crown.  If  therefore  this  is  to  be  considered  a  cha- 
rity, it  falls  to  be  disposed  of  by  the  Crown,  by  Sign 
Manual;  and  is  not  a  subject  of  administration  in  this 
Court*  • 

The  Solicitor  General  (80)  and  Mr.  Finch,  for  the 
Plaintiff,  the  Executor,  in  support  of  the  De- 


The  principle,  as  it  is  pressed  against  the  Charity,  is 
ferried  to  a  pitch  of  extravagance  as  great  as  that,  to 
Much  die  Court  formerly  went  in  the  opposite  direction* 
There  is  a  fashion  in  opinion  as  well  as  ih  other  things  : 
fence  prejudices  may  arise  $  and  the  aversion  to  a  parti- 
cular absurdity  may  tun  into  as  great  an  absurdity.  These 
dispositions,  at  the  expence  of  poor  relations  "  to  endow  a 
*  college  or  a  ciat,"  cannot  be  justified.  They  are  destitute 
bf  all  moral  principle.  But,  where  the  testator  satisfies  the 
claims  of  relations,  or  has  none,  whom  he  knows,  or,  who 
lave  not  forfeited  the  claim  upon  him,  is  there  any  tiring 
unreasonable  in  selecting  proper  objects!    It  is  at  least 
doubtful,  with  reference  to  human  happiness1  and  misery, 
whether  there  are  not  many  institutions,  to  which  property 
taay  be  applied  as  usefully  as  to  enrich  a  spendthrift  heir. 
V  the  principle  is  carried  to<?  f ar ,  it  may  have  k  very  bad 
effect.    If  on  account  of  the  vanity,  which  niay  be  dis- 
Wered  in  the  purpose,  it  is  to  fail/  your  Lordship  will 

v    '••■■•  .  .      abridge 

(80)  The  Honorable  Spencer  Perceval. 
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ISM.         abridge  many  of  the  motives  to  die  best  of  these 
M  **w    .      tutions.  A  Charity  established  during  the  life  of  the 
Vt  is  drawn  from  that  fund,  which  would  accumulate  fo 

Thackweiu   benefit- of  heirs  and  next  of  kin.    If  such  an  applic 

of  property  is  proscribed  from  the  vanity  of  the  m 
the  lists  of  subscribers  to  the  charities  of  this  co 
will  be  very  much  diminished.  There  is  a  broad  di 
tion  between  real  and  personal  estate.  The  policy  c 
country  as  to  property  in  the  funds,  if  it  is  to  1m 
lected  from  the  Acts  of  the  Legislature,  has  beer 
different  of  late  years,  upon  a  great  principle  of  c 
nience,  in  allowing  people  to  lock  up  their  fundec 
perty.  The  late  measure  of  the  redemption  of  the 
tax,  proceeds  upon  that  principle ;  and  it  may  be  ci 
farther. 

All  the  argument  upon  this  will  depends  upon 
whether  Vaston  is  to  be  considered  a  trustee  unc 
and  a  trustee  for  charity;  for  it  is  conceded,  that,  i 
is  made  out,  his  death  makes  no  difference  wbatf 
in  the  validity  of  the  bequest;  whatever  difference  ii 
make  in  the  manner  of  carrying  it  into  effect.  The 
interest  in  the  residue  unquestionably  passed  to  him 
the  intention  was,  that  he  should  take  in  trust  for 
rity.  As  to  the  effect  of  the  word  "  recommend," 
is  no  question,  that  the  fund  is  certain ;  and  The  Ati 
General  v.  Syderjin  is  an  authority,  that  the  object 
sufficiently  certain;  and  that  case  is  clearly  recogniz 
all  the  succeeding  pases,  looking  to  that  authority 
application  of  money  to  charity,  beipg  in  principle 
tinguished  from  that  to  any  other  object ;  for  any 
pbjpct  becoming  general  and  indefinite  would  be  vo: 
uncertainty.  The  indemnity  ordered  in  that  case  s 
it  did  not  go  upon  the  supposition,  that  the  writin 
destroyed.  It  is  not  to  be  concluded,  that  it  went 
any  assumption,  that  it  was  not  destroyed  by  the  tesi 
)n$t,  kpvifig  that  in  doubt,  it  was  held,  Chat  in  the 
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tow  the  money  should  be  applied  by  the  King.     If  it         1809. 
ippeared,  that  die  paper  had  been  destroyed  by  the  tea-  Mo<££DG1! 
titer,  the  effect  would  be  only,  that  by  destroying  it  he  v«  ( 

intimated  an  alteration  in  his  mind  as  to  those  specific  Thackwblu 
objects :  but,  the  phrase  of  the  will  not  being  altered,  the 
general  disposition  to  charity  was  left  unaffected.  If  this 
testatrix  is  to  be  considered  as  knowing,  that  the  trustee 
was  dead,  as  upon  the  evidence  she  must  be,  the  infer- 
ence is,  not  that  she  meant  the  legacy  for  charitable  pur* 
poses  should  be  void,  but  that  she  still  intended  the  ge~ 
neral  application  to  charity  to  survive  him,  and  to  be 
carried  into  effect  in  legal  course ;  for,  if  she  is  supposed 
to  know  the  effect  of  lapse,  she  may  also  be  supposed  to 
know,  that  her  general  disposition  would  be  carried  into 
effect  notwithstanding  his  death. 

The  case  of  Wheeler  v.  Sheers  does  not  apply:  first,  as 
Lord  Thurlow  observed  (81 )  in  White  v.  White f  there  being 
no  actual  declaration  at  the  time  of  any  positive  dispdsition 
to  charity:  but  it  was  to  be  future,  by  codicil.  Secondly, 
the  codicil  afterwards  executed  recites  that  provision  in 
die  will,  and  directs  the  application  to  such  uses  and 
purposes  as  by  any  other  codicil  or  codicib  shall  be  di- 
rected ;  and  in  that  codicil  he  omits  the  word  "  chari- 
"table."  It  certainly  does  not  exclude  his  contemplating 
charity  as  one  of  the  objects:  but  the  omission  of  that 
word,  as  far  as  it  goes,  seems  to  have  the  effect  of  cancel- 
ling the  operation  of  the  will.  .The  judgment  appears  to  go 
upon  both  these  considerations.  That  case,  and  Browne 
i.Yeall,  are* the  only  cases  produced  in  favor  of  the  next 
of  )dn.  The  lattefr  does  not  appear  to  have  received 
much  attention,  or  to  have  been  very  strenuously  argued. 
There  is  no  note  of  what  Lord  Thurlow.  said.  The  object 
expressed  was  so  absurd  and  impracticable,  that  it  was 

impossible 

(81)  1  Bro.  C.  C.  15. 
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180&         impossible  to  execute  it.    One  difficulty  was  as  to  the 

M     *^w         manner,  in  which  the  books  were  to  be  communicated* 

Vm  It  is  not  very  easily  to  be  reconciled  with  other  capes  c|s- 

Thackwsll.   cided  by  Lord  Tkurlow.    It  seems  to  be  contended,  that 

this  Court  would  not  have  controlled  Va&torib  conduct 
farther  than  to  prevent  him  from  applying  the  fund  for 
hk  own  benefit,  and  perhaps  to  lock  up  the  money  in  the 
Court.  That  is  against  a  case  wEq.  Cos.  Ab.  (82);  which 
shews,  that  a  disposition  to  charity  is  a  disposition  suffi- 
cient for  the  Court  to  act  upon.  The  Lord  Chancellor 
there  says,  he  would  not  take  away  the  discretionary 
power..  So  here  the  Court  would  not  control  the  discretion 
given  to  the  individual ;  but  would  superintend  his  dispo- 
sition, and  prevent  abuse.  The  same  principle  is  found 
in  Cooky.  DuckenfieU ;  which  case  also  was  referred  to 
the  Master  to  approve  a  scheme,  the  subject  not  being 
considered  in  the  disposition  of  the  Crown.  With  respect 
to  the  case  put  by  your  Lordship,  of  the  death  of  the 
trustee,  when  just  going  to  act,  or,  if  he  was  not  to  be 
found,  having  gone  abroad,  the  question  is,  whether  he 
was  a  trustee ;  if  he  was,  there  would  be  no.  difficulty  in 
any  of  these  cases.  The  Attorney  General  v.  Herriei 
also  shews,  that  the  uncertainty  of  a  bequest  for  charity 
is  no  objection;  and  Lord  Batkurst  was  inclined  in  favor 
pf  the  heir;  but  found  the  authorities  too  strong.  In  that 
instance  there  was  no  scheme;  nor  in  the  Attorney  Gene- 
ral?. Syderfifty  and  the  Attorney  General  y.Peacock(8$)> 
In  the  Attorney  General  v.  Hickman{94s\  the  persons, 
who  were  to  make  the  disposition,  were  gone :  but  it  was 
held,  the  Charity  subsisted ;  and  might  be  answered  as 
fully  by  this  Court.  These  authorities  are  not  disputed: 
but  distinctions  are  attempted;  first,  that  the  particular 
Charity  is  pointed  out  by  the  will.  The  answer  is,  that 
[  *58  ]      +a  general  bequest  to  charity  is  in  the  contemplation  of 

•this  Court  a  particular  bequest. 

The 
(82)  Anon.  2  Eq.  Co.  Ab.         (83)  Cited  Amb.  713. 
190,  pi.  3.  (84)  2  Eq.  Ca.  Ab.  93. 
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The  case  of  the  Attorney  General  v.  Doy  ley  (85)  has         180fc. 
ken  found  in  the  Register's  Bogk;  and  is  generally  cor-   M   ******  . 
rect,  the  differences  being  merely  verbal.     The  latter  v. 

branch  Tbackwbu* 
(85)  4  Ft*.  486.    2  Eq.  Co.  Ab.  194. 

Doyley  v.  Day  ley,  )     1st  Dee.  1736. 

Attorney  General  v.  Doyley,     J     Reg.  Lib.  A* 

Timothy  Wilson    by   will,         The  decree  of  the  Master 

dated'the  22d  of  March  1714,     of  the  Rolls,  after  directing 


gave  all  his  real  and  personal 
estate  to  two  trustees,  &c.  in 
trust,  to  pay  the  produce 
thereof  to  his  niece  Eliza- 
beth Wilson,  for  her  life ;  and 
after  her  death  he  gare  the 
same  to  the  sons  and  daugh- 
ters of  the  said  Elizabeth 
Wilson  successively,  with  di- 
vers limitations ;  and  in  case 
there  should  be  no  issue,  or 
they  should  all  die  under 
twenty-one,  then  the  said 
trustees  were  to  dispose  of 
his  real  and  personal  estate 
to  such  of  his  relations,  of 
his  mother's  side,  who  were 
most  deserving ;  and  in  snch 
Banner  and  proportions  as 
they  should  think  fit  to  such 
charitable  use  as  they  should 
think  most  proper  and  con- 
▼enient 

The  mother  died  without 
issue.    A  bill  filed  by  some 
of  the  next  of  kin  on  the 
mother's  side,  praying  an  ac- 
count, and  to  have  their  share 
of  the  estate ;  and  a  cross 
Wl  by  the  Attorney  General 
to  have  the  same  applied  to 
charitable  uses  as  the  Court 
should  direct. 


the  usual  accounts  and  ar- 
rangement of  the  testator's 
assets,  directs  as  follows: 
"  And  what  shall  appear  to 
"  be  the  neat  surplus  of  the 
"  monies  arising  from  the 
"  real  and  personal  estate  of 
"  the  testator,  the  produce 
"  thereof,  the  same  is  to 
"  be  divided  into  moieties ; 
"  whereof  one  moiety  is  to 
M  be  distributed,  share  and 
"  share  alike,  amongst  all  the 
"  relations  of  the  testator  on 
"  the  mother's  side,  who  are 
"  within  the  degree  of  third 
"  cousins,  and  were  born  at 
"  the  death  of  the  said  EU- 
"  zabeth  Wilson,  and  are  now 
"  living;  and  as  to  the  other 
"  moiety  of  the  said  estate, 
all  parties  are  to  be  at  li- 
berty to  propose  schemes 
"  before  the  Master  for  dis- 
tributing the  same  out  and 
out  in  charity ;  and  herein 
the  several  poor  relations 
"  of  the  said  testator,  who 
"  shall  not  be  partakers  of 
"  the  other  moiety,  are  cmte* 
"  ris  paribus  to  be  preferred. 
"  The  Master  to  state  to  the 

Court 
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1602.         branch  of  that  case  cannot  be  distinguished  in  ai 

Moggri  ^rom  ^k*8,     '*  **  a^BO  an  autkQrHy  for  a  scheme  up 

9,  sort  of  general  bequest,  not  a  disposition  by  the  ' 

Thacxwell.    One  of  the  trustees  had  released:  the  other  pi 

submitted  to  act,  as  the  Court  should  direct.  T 
position  therefore  fell  upon  the  Court.  The  A\ 
General  v.  The  Bishop  of  Chester  (86),  is  an  auth< 
all  these  points.  In  Widmore  v.  Woodroofe (87) 
was  an  end  of  the  trustee's  discretion,  as  much  ai 
was  dead :  yet  the  disposition  was  upheld  by  the 
The  Attorney  General  v.  The  Mayor,  $c.  of  Londi 
is  not  to  be  distinguished  in  principle  from  this, 
was  a  total  failure  of  objects:  but  it  was  considers 
general  charitable  bequest;  and  to  be  appointed  d 
by  a  scheme.  De  Costa  v.  De  Pas  likewise  bears 
this  question  very  strongly.  The  principle  establisl 
all  the  authorities  is,  that  a  bequest  to  charity  m< 
sufficiently  Certain.  A  charity,  as  defined  by  Lord 
den,  is  a  public  institution  for  a  public  purpose.  W 
the  word  is  expressed  in  the  singular  or  plural  n 
is  not  material.  The  only  effect  of  the  word  in  tl 
being  in  the  plural  number  is,  that  the  testatrix  d 


"  Court  what  would    be  the  out  in  charity  accord 

"  proper  scheme,  subject  to  the  terms  of   the   sc 

"  farther  directions."  viz.  400/.  to  eight  poc 

Report  as  to  one  moiety,  lions  of  the  testator;  t 

dated  13th  July,  1737,  where-  sum  to  the  Westminti 

by  forty-two  relations  were  to  firmary ;  and  other  si 

receive  56/.  14*.  ljrf.  each.  other  public  charitabl 

Upon    further    directions,  tutions,  and  among  otl 

26th  July,  1737,  Reg.  Lib.  A.  the  parishes  io  the  tc 

fo.  645,  it  appears,  that  the  Guildford.      See    thii 

Master  certified  by  his  Re-  noticed,  post,  Vol.  X 

port,  that  he  had  out  of  the  3  Mer.  19. 

several  schemes  laid  before  (80)  1  Bro.  C.  C.  44< 

him  by  consent  of    parties  (87)  1  Bro.  C.  C.  13 

made  up  one  entire  scheme  Amb9  636.    High,  part 

for  the  other  moiety  out  and  (88)  I  Bro.  C.  C.  1" 
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ftean  one  charity  to  absorb  the  whole.    The  argument         1602. 
from  that  is,  that  charitable  donations  to  individuals  are    ^oooaioo* 
intended:   but  according  to  common  language  the  sin-.  v. 

pilar  number  woiild  better  answer  that  interpretation.    Thackwbxu 
Those  however,  who  are  to  support  this  charity,  are  not 
interested  to  contend  against  the  construction,  that  the 
disposition  is  to  be  to  individuals,  to  be  received  at  once, 
out  and  out. 

The  only  question  of  reasonable  doubt  is,  whether  the 
disposition  is  to  be  in  this  Court  by  a  scheme  or  by  the 
Crown  at  once  without  that  form.  Very  little  is  to  be 
Grand  on  this  point;  and  it  is  difficult  to  ascertain  pre-* 
dsely  the  ground  of  distinction.  From  all  the  early  cases 
k  is  dear,  that,  where  the  bequest  is  indefinite  and  uncer- 
tain  in  its  object,  a  general  bequest  for  charity,  it  would 
be  for  the  Crown  to  dispose  of  it :  so,  where  it  is  clearly  a 
disposition  to  charity,  but  to  be  carried  into  execution  in 
away  the  law  will  not  allow,  as  in  De  Costa  v.De  Pas, 
there  also  the  disposition  is  in  the  Crown ;  upon  the  prin- 
ciple, that,  the  distinct  object  failing,  nothing  remains  but 
the  genera)  object  of  charity.  The  distinction  seems  to  be, 
thtt,  where  the  party  has  pointed  out  any  particular  object, 
defined  in  any  degree,  there  it  is  not  looked  on  as  being 
in  the  disposition  of  the  Crown;  which  might  overlook  the 
intention  completely,  and  appoint  arbitrarily.  Therefore, 
where  any  particular  object  has  been  pointed  out,,  the 
Court  has  considered  it  as  for  its  own  disposition ;  in  order 
to  secure,  as  far  as  possible,  the  attainment  of  that  object. 
So,  where  the  object  is  legal,  but  from  circumstances  it  is 
impossible  that  it  can  be  executed,  there  the  Court  takes 
it, with  the  same  view;  to  carry  it  into  effect  upon  some 
Kheme  as  near  as  possible  to  that  intended,  as  in  the 
Attorney  General  v.  The  Mayor,  $c.  of  London ;  not 
kaving  it  quite  at  large.  The  Court,  where  a  trustee  is 
appointed,  will  put  themselves  in  the  place  of  the  trustee ; 

and 


61  CASES  IN  CHANCERY. 

1802*         and  there  10  more  reason  for  that  from  the  nature  of  this 

__  v*vV  charity.   Your  Lordship  would  put  yourself  in  the  place 

t?#  of  a  conscientious  trustee;  who,  whatever  construction  is 

I&ACgwsu*   to  be  put  on  the  word  "  recommend/'  as  to  which  all  the 

cases  are  referred  to  in  Pier  son  v..  Garnet  (89),  would  not 
disregard  the  recommendation*  But  the  Crown  would  not 
be  bound  by  it.  The  distinction  is  certainly  faint:  but 
it  seems  to  be,  that,  where  the  object  is  clearly  general 
and  uncertain,  the  Crown  is  to  have  the  disposition:  where 
the  object  is  pointed  out;  and  is  legal/  but  cannot  take 
effect,  the  Court  would  apply  it  as  near  as  can  be  (90  ). 
The  cases  for  the  disposition  by  the  Crown  are  the  Attor- 
ney General  v.  Syderfin,  De  Costa  v.  De  Pas,  Isaac  v. 
Gompertz ;  and  the  Attorney  General  v.  Herrick.  Isaac 
v.  Gompertz,  a  remnant  of  De  Costa  v.  De  Pas,  was  be- 
fore Lord  Thurlow,  nth  July,  1786;  who  allowed  every 
legacy,  except  an  annuity  given  for  the  support  and  main- 
tenance of  the  Jewish  Synagogue  in  Magpie  Alley.  The 
Decree  declares,  it  is  not  to  accrue  to  the  personal  estate  \ 
but  ought  to  be  applied  to  some  charitable  use  by  the 
Crown ;  and  recommended  to  the  Attorney  General  to 
apply  to  the  Crown  for  a  Sign  Manual.  In  the  Attorney 
General  v.  Herrick  it  appears  by  the  Register's  Book 
that  all  directions,  touching  the  application  of  the  residue 
of  the  personal  estate,  and  the  produce  of  the  sale  of  the 
real  estate  and  the  rents  and  profits,  were  reserved,  until 
his  Majesty's  pleasure  should  be  known,  how  it  was  his 

will  the  same  should  be  disposed  of  (91 ). 

These 

(89)  2  Jfro.C.  C.  38,  226.  Chancellor  observed,  that  by 
Finch's  Prec.  Ch.  201.  The  a  manuscript  note  it  seemed 
latter  note,  Mr.  Finch  observ-  to  be  the  notion  of  Mr.  Brown,, 
ed,  was  corrected  by  Lord  a  considerable  practiser  in  this 
Kenyan.  Court    in  Lord  Hardwicke9* 

(90)  MrT  Cox  said,  that  dis-     time. 

Unction  was,  taken  in  the  At-        (91)  Reg.  Lib.  A,  1772;  fo. 
tomey  General  v.  Matthews,     239. 
2  Lev.  167;    and   the  Lord 


CASES  IN  CHANCERY.  *  82 

These  are  cases,  in  which  the  object  was  against  the         180$, 
policy  of  the  law;  or  uncertain- and  general;  not  applicable   M   s~v^' 
therefore  to  this  case.    They  are  overbalanced  by  the  v# 

cases  in  favour  of  a  scheme :  The  Attorney  General  v*  Thackwbix, 
0glamder(92),  Sontey  v.The  ClochnaJcer's  Company (93). 
The  Attorney  General  v.Doyley.  Cook  v.  DuckenfieUL 
Widmore  v.  Woodroofe.  The  Attorney  General  v.  Clarke 
(94)*  The  Attorney  General  v.  Andreto  ( 95)  is  certainly  a, 
very  extraordinary  case ;  that  a  plan  for  the  particular 
benefit  of  the  University  of  Cambridge  should  be  applied 
to  die  University  of  Oxford,  by  a  compromise  between  the 
next  of  .kin  and  the  Merchant  Taylors'  Company  (96  ). 
Upon   all  these  authorities  this  Decree   ought  to   be 

affirmed. 

» 

Mr.  Cox,  for  the  Attorney  General, 
Contended  against  the  next  of  kin;   but,  that  the 
Decree  was  wrong  in  directing  a  scheme :   this  being  a 
charity  of  that  general  nature,  that  the  disposition  fell 
to  the  Crown. 

The  question  upon  the  first  point  is  really,  whether  this, 
is  a  Trust  or  a  Power.  There  is  no  intermediate  case. 
Could  Vaston,  if  called  upon  by  the  Attorney  General, . 
have  refused  to  dispose  of  this  in  charity?  Can  it  be  sup- 
posed, that  in  the  event  this  is  undisposed  of?  That  is 
impossible ;  unless  it  can  be  said,  that  Vaston,  if  living, 
cpuld  have  kept  it  for  his  own  benefit  The  Court  acknow- 
ledges a  disposition  to  charity  as  a  substantive  disposition 
in  some  mode  or  other  against  the  next  of  kin.  If  the 
primary  intent  was  the  disposition  by  Vaston,  that  would 
have  been  better  secured  by  giving  the  fund  to  him.  If 
charity  is  the  Cestui  que  trust,  why  is  the  death  of  the 
trustee  to  defeat  that  trust  more  than  any  other?    If  the 

testatrix 

(W)  3  Bro.  C.  C.  166.  (06)  Andrew  v.  The  Mer- 

(93)  1  Bro.  C.  C  81.  chant  Taylor $y  Company,  post, 

(94)  Amb.  422.  223. 

(95)  Ante,  Vol.  Ill,  833. 
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1802.         testatrix  had  communicated  her  intention  to  Vatton,  the 
M  ^^^  .        case  would  be  different ;  a  case,  not  of  discretion  in  hkn, 
Va  but  of  a  declared  purpose,  like  the  instance  of  the  paper 

Thackwkll.  which  could  not  be  found.  In  the  case  of  Downing  Col- 
lege (  97 ),  upon  which  a  very  elaborate  argument  was  given 
by  Lord  Chief  Justice  Wilmot,  a  considerable  part  of  thai 
argument  was  upon  this  very  question;  how  far  the  death 
of  the  trustee  can  disappoint  the  Cestui  que  trust.  Lord 
Chief  Justice  Wilmot  says,  the  legal  estate  follows  the 
trust  i  that  there  is  an  essential  difference  between  powen 
And  trusts :  if  the  trustees  will  not,  or  cannot,  act,  the 
Constitution  has  provided  a  trustee :  the  King,  as  Parens 
Patriae,  has  the  superintending  power  over  all  Charities, 
abstracted  from  the  Statute  43  Etiz.  and  antecedent  to  it, 
2  P.  Will.  119;  and  that  paternal  care  and  protection  is 
delegated  to  this  Court,  Where  no  trustee  is  appointed, 
this  Cou;  t  assumes  the  office  in  the  first  instance*  His 
Lordship  also  considers  there,  whether  the  primary  object 
of  execution  by  a  particular  person  shall  prevent  the  ge- 
neral object,  and  the  question,  whether  if  the  trust  is 
illegal,  and  void,  or  not  fit  to  be  executed  by  a  Court  of 
Equity,  this  Court  would  execute  it,  as  far  as  the  rules 
of  law  and  equity  will  admit.  He  says,  this  Court  has 
long  made  a  distinction  between  superstitious  uses,  and 
mistaken  charitable  uses*  Property  destined  to  the  for- 
mer is  given  by  Act  of  Parliament  to  the  King,  to  do  what 
he  pleases  with ;  and  properly  falls  under  the  cognisance 
of  a  Court  of  Revenue.  The  reason  of  the  distinction  is, 
that  in  the  latter  case  the  donation  is  considered  as  pro- 
ceeding from  a  general  principle  of  piety  in  the  testator; 
and  this  Court  carries  on  that  general  intention.    There 


(97)  The  Attorney  General  v.  Vigor,  post, V11I,  256.  The 
v.  Downing,  Amb.  660,  571-  note  cited  on  this  occasion 
The  Attorney  General*.  Bow-  was  that  of  Lord  Chief  Jas- 
per, ante,  Vol.  HI,  714.  V>  tice  Wilmot,  since  published 
300.    The   Attorney  General  in  his  Reports,  p.  1. 
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if  also,  the  presumption,  that  this  testatrix  would  have  1802. 
taken  another  charity,  if  told,  that  could  not  be  executed.  -_ n^T^ 
What  difference  can  particular  charities  make,  except  by  „. 

limiting  the  Court  or  the  Crown,  as  the  trustee  would  Thackwbll. 
have  been  limited.  The  Attorney  General  v.* Hickman 
goes  the  whole  length  of  this  case.  There  was  a  discre- 
tion in  the  trustee,  as  to  which  non-conformist  ministers ; 
and  it  might  have  been  as  well  said  there,  and  in  Wid- 
mere  v.  Woodroofe,  that  some  particular  reliance  was 
placed  in  the  trustee,  that  he  knew  the  intention  better 
than  any  one  else.  In  the  Attorney  General  v.  Doyley, 
the  Court  was  not  afraid  of  the  difficulty  from  the  be* 
quest  partly  to  Relations,  and  partly  to  Charity ;  and  the 
uncertainty,  how  much  was  to  go  to  charity  did  not  .pre- 
vent it. 

» 

Upon  die  other  point,  the  disposition  is  in  the  Crown, 
not  in  this  Court.  At  one  period  something  like  a  rule 
was  established,  that,  when  the  gift  is  to  charity  generally, 
it  belongs  to  the  King  to  point  out  the  particular  charity, 
as  to  declare,  what  charity  should  take,  as  a  branch  of 
the  prerogative;  but,  where  the  particular  charity  was 
pointed  out,  it  devolved  upon  the  Court.  There  is  no 
case,  in  which  that  is  much  considered,  except  the  Attorney 
General  v.  Matthews (98);  in  which  it  seems  the  direct 
point.  In  subsequent  cases  the  disposition  has  been  some- 
times in  one  way,  sometimes  in  the  other;  and  it  is  im- 
possible to  reconcile  them.  Some  of  them  depart  from 
the  rule :  but  the  point  was  not  raised,  and  brought  fairly 
to  decision  in  any  one  case.  There  is  nothing  to  defeat 
the  old  rule  once  established,  as  it  seems,  upon  the  im- 
mediate consideration  of  that  point.  No  one  was  ever 
much  interested  to  consider  it. 

'"'Mr.  Lloyd,  in  Reply. 

None   of  the  cases  have  such  words   as   this   will;. 

importing,  not  a  trust,  but  a  personal  confidence,  that  a 

charity 
(98)  2  Lev.  167. 

Vol.  VII.  E 
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1808.         charity    created  by   this  individual,    aiid  such  <?l*arity 
only,  should  take ;  and  if  there  should  not  be  any  such* 


9m    .         then  it  is  to  be  considered  as  if  the  residuary  legatee 
Thack  wbll.   had  died  in  the  life  of  the  testatrix.     Your  Lordship  will 

not  strain  this  will  to  make  it  conform  to  the  old  case* 
If  Lord  North'mgton  and  other  Judges  had  not  stemmed 
the  torrent,  there  would  have  been  a  vast  number  of 
Charity  cases  of  another  kind.  They  received  one  cheqfc 
in  The  Attorney  General  v.  Tyndall (99);  by  which  Lor4 
Hardwickes  decrees  were  overturned.  In  another  in* 
stance  they  have  received  a  great  blow  6y  restraining  the 
doctrine,  that  the  fund  may  be  applied  to  a  charity  di- 
rectly opposite  to  that  specified  by  the  testator:  Corbym 
v.  French  ( 100  ) ;  and  The  Attorney  General  v.  The  Btitop 
of  Oxford;  which  is  accurately  stated  (1)  in  that  case* 
Lord  Alvanley  expresses  his  opinion  upon  that  point, 
that  the  Court  had  deviated  from  the  former  course.  I 
do  not  admit,  that,  if  Vaston  had  made  an  indiscreet  ap>- 
pointment  in  favour  of  any  charity,  the  Court  could  have 
controlled  that :  neither  could  the  Court  have  compelled 
him  during  his  whole  life  to  appropriate,  it  to  any  partir 
cular  charity.  If  he  had  made  an  appointment  in  fa  vow 
of  Queen  Anne's  bounty,  or  any  other,  that  would  have 
been  void  within  the  statute  of  George  II.  (2),  the  Court 
could  not  possibly  bare  executed  is  as  a  general  charity. 
What  ground  is  there  for  the  assumption  in  favour  of 
some  general  charity  in  the  event  of  no  appointment  by 
Vast  on?  It  may  as  well  be  conjectured,  that,  if  that 
event  had  been  pointed  out  to  the  testatrix,  she  would 
have  said,  in  that  case  it  should  not  go  in  charity.  It  is 
like  every  other  case  of  lapse* 

The 

(99)  Amb.  614.  Chapman  v.         (1)  Ante,  Vol.  IV,  431. 
JBroton,  ante,  Vol.  VI,  404.  (2)  9  Geo.  II,  c.  36.       . 

(100)  Ante,  Vol.  IV,  418. 
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The  Attorney  General  v.  Syderfin  is  the  foundation  of  180?. 
ill  these  cases ;  and  when  that  is  looked  into,  there  never  ^  ^* 
wal  a  determination  like  it.     A  proceeding  appears  to  v 

here  taken  place,  of  which  there  is  no  idea  now.  It  is  Thackwell. 
said,  the  King  being  informed,  that  there  was  no  such 
writing  to  be  found,  had  declared  his  will  and  pleasure, 
that  the  money  should  be  laid  out  for  tl\p  benefit  of  the 
foundation  in  Christ's  Hospital ;  and  without  any  proof 
on  either  side  that  decree  was  made.  That  was  a  very 
extraordinary  interference  of  the'  Crown  antecedent  to 
a  decree.  No  such  proceeding  appears  in  any  other 
iutance.  Was  not  the  heir  entitled  to  an  issue,  whether, 
the  paper  was  lost,  or,  whether  the  testator  had  done  any 
act  with  respect  to  it  ?  He  put  it  in  issue  by  insisting  upon 
that:  but  the  Court  appears  to  have  decreed  without  any 
eridence.  The  note  at  the  bottom  is  most  extraordinary. 
Suppose,  the  issue  had  been  found  in  favour  of  the  heir : 
could  the  Court  possibly  have  decreed  in  favour  of  any 
particular  charity  ?  If  it  could  have  been  made  out,  that 
wch  a  paper  had  never  existed,  or,  that  it  had  been  de- 
stroyed, the  Court  would  not  have  made  the  decree.  The 
case  does  not  import  the  contrary  ;  for  there  is  an  indem- 
nity upon  that.  If  no  paper  had  existed,  that  would 
have  brought  it  to  Wheeler  v.  Sheer  and  Cook  v.  Ducken- 
field.  The  answer  to  all  the  cases  is,  that  they  are 
cases  of  clear  trust,  and  the  objects  were  pointed  out,  and 
no  personal  confidence  was  placed  in  any  one  individual 
in  the  execution  of  the  charity.  In  The  Attorney  General 
v.  Doyley  how  could  the  trust  devolve  upon  the  Court, 
the  trustees  being  alive,  and  ready  to  act  ?  In  Wheeler 
v.  Sheer,  which  case  is  in  the  Register's  Book,  it  is  quite 
dear  the  charity  went  a  different  way  from  the  intention. 
Supposing  the  word  "  charitable  "  to  be  left  out  of  the 
first  codicil,  the  second  codicil  expressly  revives  the  will* 
No  specific  object  was  pointed  out :  but  certainly  there 
was  a  general  intention  for  charity,  to  be  specified  by  a 

E  2  subsequent 
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1802.  subsequent  codicil.    The  Attorney  General  v.  Syderfit 

Moggridob    was  determined  upon  this  ground  only ;  that  the  testatoi 

o.  had  declared,  he  had  made  an  appointment :  if  not,  it  if 

Thackwell.   to  be  presumed,  the  decision  would  have  been  the  saint 

as  in  Wheeler  v.  Sheer. 

As  to  the  secgnd  point,  a  scheme  in  these  cases  seenu 
very  absurd;  and  is  in  fact  the  Masters  disposition. 
What  Lord  Hardwicke  says  in  De  Costa  v.  De  Pas  i 
unanswerable.  Certainly  that  course  as  to  the  Sign  Ma- 
nual was  not  pursued  in  The  Attorney  General  v.  Syder- 
fin.  The  Attorney  General  v.  Herrick  shews,  that 
where  the  charity  is  general,  the  King  takes  it,  as  Parem 
Patruz,  it  is  said :  but  where  the  objects  are  specificallj 
pointed  out,  there  it  is  by  a  scheme ;  for  the  King  has  m 
authority  to  take  it  from  those  objects.  The  latter  autho 
rides  have  more  reason  than  the  former.  The  decree  h 
The  Attorney  General  v.  Andrew  is  certainly  extraordi 
nary;  for  a  scheme  according  to  what  was  nearest  the  in 
tention :  the  particular  object  being  as  precisely  fixed  ai 
could  be.  That  case  is  not  yet  decided  (3) ;  and  it  w3 
be  open  to  the  next  of  kin.  It  is  therefore  no  authority 
for  a  scheme. 


The  Lord  Chancellor. 
May  12th.  The  late  Lord  Chancellor,   I  understand,   intimated 

that  it  was  fit,  this  cause  should  be  re-heard.  Upon  wha 
ground  that  recommendation  was  made,  or  upon  wha 
view  of  the  case  his  Lordship  was  disposed  to  think  so,  ] 
have  not  been  able  to  collect  from  the  argument.  Whe 
ther  his  opinion  was,  that  the  declaration  of  the  decree 
that  the  residue  of  the  personal  estate  was  to  be  appHet 
in  charity,  was  not  warranted  by  the  true  construction  o 
the  will,  construed  upon  the  principles,  upon  which  th< 

Cour 

(3)  See  Andrew  v.  The  Merchant  Taylors'  Company,  post,  229 
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Court  has  acted  with  regard  to  charities,  or,  that  if  it  was  1802. 
10  warranted,  the  residue  was  not  to  be  disposed  of  by  M  v-^*/ 
such  a  distribution  as  would  be  contained  in  a  scheme  be-  v. 

fore  the  Master,  but  ought  to  be  disposed  of  by  the  King,  Thackwbll. 
as  Parens  Patruz,  I  have  not  been  informed.  .  That  cir- 
cumstance however  makes  it  my  duty  to  consider  this  case 
very  anxiously ;  and  that  is  considerably  increased  by  my 
conviction,  that,  if  the  decree  is  affirmed,  it  would  be  a 
considerable  surprise  upon  the  testatrix.  But  after  the 
moat  anxious  consideration  I  cannot  feel  myself  in  a  situ- 
ation, authorizing  me  to  say,  I  am  at  liberty  to  depart 
from  what  appears  to  have  been  the  established  doctrine 
of  this' Court,  as  applied  to  those  particular  legatees, 
called  charities. 

This  Will,  I  admit,  struck  me  many  years  ago,  and  at 
present  strikes  me,  as  a  will,  that  in  the  terms  manifests 
as  strong  a  purpose  to  place  discretion  in  an  individual 
as  can  be  expressed  by  any  terms :  but,  notwithstanding 
that,  it  seems  to  me,  the  cases  have  gone  a  length,  upon 
principles  wise  or  otherwise  is  not  for  me  to  determine, 
which  has  formed  a  precedent,  that  binds  me  in  this 
Court;  and,  whatever  the  House  of  Lords  may  think 
proper  to  do  upon  a  review  of  these  cases,  it  is  much 
fitter,  if  they  are  to  be  departed  from,  that  they^hould  be 
departed  from  by  the  authority  in  the  last  resort  than  by 
an iodividualJudge  sitting  here.  .The  circumstance,  to 
be  found  in  Lord  Thurlows  decree,  giving  the  costs  as 
between  attorney  and  client,  and  the  fact,  that  the  re-# 
bearing  was  produced  by*  an  intimation  from  the  Court 
itself,  leave  me  no  difficulty  in  saying,  the  expence  of  the 
re-hearing  ought  to  be  paid  in  the  same  manner.  The 
nature  of  the  question,  as  well  as  the  authority  of  the 
recommendation,  makes  it  not  unfit,  that  all  parties  should 
have  their  costs  as  between  attorney  and  client  out  of  this 
•fiuuL  It  is  some  consolation  therefore  to  the  Court,  [  *69  ] 
that  this  attempt  will  be  no  expence  to  them. 

In 
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180t.  jn  w|,at  tjjg  doctrine  originated,  whether,  as  supposed 
Moogridge  ty  kQrd  Thurlow  in  White  v.  White  (4),  in  the  principles 
v.  of  the  Civil  Law,  as  applied  to  charities,  or  in  the  TeB- 
Thackwell.  gjoug  notiong  entertained  formerly  in  this  country,  I  know- 
Formerly    a  not :  but  we  all  know,  there  was  a  period,  when  in  this 
portion  of  the  country  a  portion  of  the  residue  of  every  man's  estate 

was  applied  to  charity;  and  the.Ordinary  thought  himself 

estate  was  ap-  ob%ed  80  to  aPP1Jr  lt  5  uPon  the  ground,  that  there  was 
plied  in  cha-  a  general  principle  of  piety  in  the  testator.  When  the 
rity  by  the  Or-  Statute  ( 5 )  compelled  a  distribution,  it  is  not  impossible, 
dinary.  that   the   same  favour  should   have  been  extended  to 

charity  in  the  construction  of  wills,  by  their  own  force 

purporting  to  authorize  such  a  distribution.    I  have  no 

doubt,  that  cases  much  older  than  those  I  shall  cite  may 

If  the  ge-         be  found ;  all  of  which  appear  to  prove,  that  if  the  tes- 

neral  substan-  t£tor  has  manifested  a  general  intention  to  give  to  charity, 

tial  intention     ^  faiIure  of  the  partifcuiar  ^de,  in  which  the  charity 

.  is  to  be  effectuated,  shall  not  destroy  the  charity :  but,  if 

failure  'of  the  ^e  substantial  intention  is  charity,  the  law  will  substitute 
particular  another  mode  of  devoting  the  property  to  charitable  pur- 

mode  shall  poses,  though  the  formal  intention  as  to  the  mode  cannot 
not  defeat  it;  be  accomplished.  One  of  the  earliest  cases,  mentioned 
but  the  law  in  The  Attorney  General  v.  Syderfin(G)  is  Frier  v.  Pea- 
will  substitute  eoc%  ( 7 ),  According  to  that  case  the  generality  of  the 
another  mode,  gift  made* the  effectuating  it  impracticable;  and  for  that 

reason,  the  substance  of  the  gift  being  to  assist  the  poor, 
the  Court  substituted  a  practicable  mode  of  assisting  the 
poor;  and  reduced  the  number  of  legatees,  whom  that 
•general  term  would  embrace,  to  forty  poor  boys.  That 
case  is  more  fully  stated  in  Levinz  (8),  under  the  name 
[  *70  ]  *  ot  The  Attorney  Generals.  Matthews;  where  the  deci- 
sion is  thus  stated :  "  and  this  decree  of  the  commis- 
"  sioners  was  now  quashed  by  Lord  Keeper  Finch;  be- 
"  cause  this  being  a  general  charity,' and  for  the  poor  in 

"  general, 

(4)  1  Bro.  C.-C.  12.  (7)  Finch,  245. 

(5)  22  Char.  II,  c  10.  (8)  2  Lev.  107. 
(0)  1  Kent.  224. 
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"  general,  the  commissioners  have  nothing  to  do  with  it!  1602. 

"  but  it  is  to  be  determined  by  the  King  himself  in  this    mfo^]XME 
"  Court  upon  an  Information  by  the  Attorney  General  in  Va 

$i  behalf  of  the  King ;  which  accordingly  he  directed  ThXckweu* 
u  to  be  brought.  And  now  upon  the  Information  the 
"  Lard  Keeper  said,  this  general  charity  belongs  to  the' 
*%mg  himself  to  dispose,  but  yet  to  the  poor;  and 
"therefore  the  disposal  of  SOI.  per  annum  to  Paul'* 
"  way  out  of  the  trust,  and  void ;  and  the  distribution  to 
u  die  three  parishes  good,  and  to  be  confirmed.  But  as 
u  to  the  poor  kindred  of  Frier,  who  prayed  to  be  con- 
"sidered,  no  consideration,  he  said,  could  be  had  of 
"  them;  for  the  disposition  must  be  such  as  may  endure 
*  for  ever ;  and  they  cannot  live  poor  for  ever.  But  be- 
41  fore  he  would  dispose  of  the  residue,  he  said,  he  would 
"  icquaint  the  King  with  the  case,  and  the  value  of  the 
"  estate ;  which  appeared  to  be  4001.  per  annum  at  least, 
"  to  have  his  directions,  how  the  disposition  of  this  ge- 
"  neral  charity  should  be,  and  that  to  be  confirmed  by 
-the  decree  of  this  Court*  And  afterward*  the  King 
"  directed,  H  should  go  to  the  maintenance  of  the  mathe- 
"  toatieal  scholars  in  Christ's  Hospital,  whom  the  King 
"  had  lately  appointed  to  be  brought  up  there  in  order 
M  to  be  instructed  in  the  art  of  navigation ;  which,  mi  > 
"amdivi,  was  accordingly  confirmed  by  the  decree  of 
Court/* 


The  authority  of  this  case  is  strongly  confirmed  in 
The  Attorney  General  v.  Syderfin;    and  upon  inquiry 
it  Christ's  Hospital   I  have  been   furnished  with    the 
original  papers  in   that  cause;    which    furnish  an  an- 
swer to  the  objection  stated   to  the  authority  of  that 
•case.    It  appears  from  the  papers j  that  previously  to        [  *71  ] 
the  decree  the  King's  Sign  Manual  had  been  obtained ; 
tnd  was  brought  into  Court;  and  the  decree  was  made 
according  to  that;  and  that,  it  is  intimated  at  the  Bar, 
wis  a  proceeding  not  fit  for  a  Court  of  Justice.    If  that 

observation 
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1802.  observation  could  not  be  displaced  otherwise,  it  would 

Moggridgk    ^  dkpk*5^  sufficiently  for  this  purpose  by  this ;  that, 

v.  however  the  cause  came  into  Court,  the  authority  of  it 

ThackwbiA.   hag  been  universally  recognized  ever  since.     But  that 

observation  founds  no  objection  to  the  propriety  of  the 
proceeding ;  for  the  case  was  a  devise,  subject  to  a  sum 
of  1000/.  for  such  charitable  uses  as  the  devisor  had  by 
a  paper  directed.  The  person,  to  whom  the  estate  was 
given  so  charged,  had  taken  to  the  enjoyment  of  the 
estate  under  the  will,  as  far  as  it  was  beneficial  to  him- 
self; and  had,  as  is  frequent  in  such  cases,  taken  no 
notice  of  the  fact,  that  there  was  a  charge  for  the  benefit 
of  the  charity.  The  Hospital  found  out,  that  there  was 
such  a  will ;  and  if  so,  the  money  charged,  as  the  law 
then  stood,  was  clearly  at  the  disposal  of  the  King.  It 
is  perfectly  familiar,  that  where  an  interest  of  such  a 
kind  is  given  to  charity,  or,  where  there  is  an  escheat  for 
want,  of  heirs,  and  the  fact  is  not  communicated,  it  is 
usual  to  petition  the  King ;  stating,  that  tfyere  is  such  an 
interest;  and  praying  some  reward  upon,  the  ground. of 
the  discovery,  if  it  can.be  made  out.  That  is  familiar 
practice,  whether  well  or  ill  founded.  It  ocourred  in  my 
experience,  when  Solicitor  and  Attorney  General,  in  several 
The  ordinary  instances  as  to  escheat;  and  the  ordinary  rule  upon  an 
rale  for  the  escheat  is  for  the  Crown  to  give  a  lease,,  as  good  a  lease 
Crown  to  give  ^  jt  can  gjve^  to  ^  p^g^  making  the  discovery.     This 

,.  case  originated  in  the  discovery  made  by  the  Hospital  of 

covering  an      ^e  charitable  disposition;  and  a  petition  was  presented 
escheat.  upon  that  ground.     I  have  the  petition,  with  the  opinion 

of  the  Attorney  General  of  that  day  upon  it ;  and  in 

consequence  of  that  he  filed  his  Information.   That  pro- 

[  *  72  ]        #  duced  the  cause ;  which  is  very  accurately  reported  in 

Vernon  upon  a  comparison  with  the  papers. 

■ 

The  answer  expressly  insists  upon  that  point,  that,  if 
any  writing  was  at  any  time  made  by  the  testator,  it 
was  afterwards,  revoked  and  cancelled;   and  that   the 

Court 
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Court  could :  have  no  authority  to  insist,  either  that  it         1802. 
was  in  its  own  disposal,  or  that  k  was  in  the  disposal  of    _  S-Pv*' 

_  i  MOGGRIDGB 

the  Crownf-  without  an  inquiry  upon  the  point,  that  that  Vm 

paper  was  revoked;  and  that  it  was  not  unreasonable,  Thackwelu 
that  there,  should  be  some  inquiry,  a  reason  is  given, 
that  made  the  suggestion  of  revocation  not  improbable ; 
that  subsequent  to  the  making  of  this  will  he  had  charged 
several  great  sums  of  money  upon  his  land;  and  that 
the  whole  estate  would  scarce  amount  to  answer  all  the 
charges  thereon. 

After  the  answer  the  case  was  again  laid  before  the 
Attorney  General    for  his.  opinion ;    regard   being  had 
to  the, circumstances  disclosed  by  the  answer.     His  opi- 
nion is,  that  the  executdrs  ought  to  be  made  parties; 
but  that  then,,  notwithstanding  the  circumstances  in  the 
answer,  they  may,  when  the  executors  are  made  par- 
ties, go  to  a  hearing.    The  effect  of  the  reasoning  at 
the  hearing  was  according  to  the  Book  this:   the  Lard 
Keeper  argues,  that  the  charity  exists,  though  the  writing 
was.  not  to  be  found;  whereas  the  question  was,  whe- 
ther the  charity  was  not  destroyed,  because  the  writing 
was  not  to  be. found;  and  the  idea  of  indemnity  against 
the.  paper  being  found  and  expressing  different  chari- 
tpble  uses  is. kept  up  through  the  whole.    How  it  was 
collected,    that    it   was  intended    to   be    a    permanent 
charity,  it, is  very  difficult  to  say;  the  writing  not  ap- 
pearing. 


'     i 


There  is  a  material  difference  between  this  case,  and 
Wrier  v.  Peacock ;   for  in  that  the  will  itself,  devoting        [  #7S  1 
die  property  to  charity,  was  producible*  ♦ 

».  .  •  • 

It  appears  from  the  papers,  that  this. Decree  was  car- 
ried into  actual  execution;  the  papers  containing  the 
evidence  of  payment  of  .  the  money,  a  copy  of  the  re- 
ceipt, and  a  deduction  of  the  costs  of  the  suit,  beginning 

with 


73  CASES  IN  CHANCERY. 

IMS*  with  the   first  application,  and  including  ail  the   pro* 

M   %*PW  ceedings,  which  are  very  reasonable ;  not  exceeding  34/. 

Vb  Whether  the  Decree  proceeds  upon  good  reasoning,  or 

Til ac^wieUa    upon  that,  which  fair  reasoning  might  displace,  it  asserts, 

that  where  it  is  altogether  uncertain  and  indefinite*  k  ia 
W  (he  disposal  of  the  King. 

With  regard  to  the  doctrine  here  laid  down,  there  la 
A  very  strong  declaration  in  Freeman  (9 ) : 

"  It  was  said,  and  not  denied,  that  if  a  man  deviseth 
"  a  sum  of  money  to  such  charitable  uses  as  he  shall 
"  direct  by  a  codicil  to  be  annexed  to  his  will,  or  by  a 
•"  note  in  writing,  and  afterwards  leaves  no  direction, 
"  neither  by  note,  nor  codicil,  the  Court  of  Chancery 
"  hath  power  to  dispose  of  it  to  such  charitable  usea 
"  as  the  Court  should  think  fit." 



That  dictum  seems  very  much  at  variance  with  one 
way  of  interpreting  Wheeler  v.  Sheer  (10).  It  should 
aeenv  that  The  Attorney  General  v.  Syderfin  might  have 
proceeded  upon  this  principle;  that  the  testator  having 
once  given  to  charitable  uses,  if  it  was  not  shewn,  that 
he  had  revoked  that  gift,  his  general  purpose  waa 
charity,  and  should  be  enforced;  though  you  could 
not  shew  what  was  the  use;  a  very  strong  proposition. 

It  goes  on  thus :  "      , 

« 

[  74  ]  "  And  so  it  was  held  in  the  case  of  Mr.  Syderfin* 

V  will  and  the  case  of  one  Jones :  but  if  the  will  points* 
aft  any  particular  charity,  as  for  maintenance  of  a 
school-master  or  poor  widows,  then  the  Court  of 
Chancery  ought  not  to  direct  it  to  any  other  pur- 
pose but  such  as  is  pointed  at  by  the  will." 

I  mark 

(9)  2  Freem.  261.  (10)  Mos.  288,  301. 
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I  mark  this:  because  it  is  not  immaterial  as  to  some         1802. 
of  the  late  doctrine  of  the  Court. .  **   w*"*' 

th 
44  As  if  a  devise  should  be  for  such  school/as  he  should  TpAC|LWBj4t 
"  appoint,  and  appoints  none,  the  Court  may  apply  it 
"  for  what  Bchpol  they  please :  but  for  no  other  purpose 
11  than  a  school ;    although  it  may  be  for  what  school 
"  the  Court  thinks  fit."  ...'•. 

If  there  is  any  authority  in  this  cage,  it  goes  a  length, 
that  leads  one  a  little  to  doubt  it ;  that  if  the  disposition 
k  for  such  general  charitable  use  as  the. testator  shall  ap- 
point%  and  he  does  not  appoint,  that  is  a  gift  in  pr&senti, 
to  operate  at  his  death,  to  give  to  charity ;  reserving  only 
to  himself  to  particularize  in  futuro,  by  what  mode  that 
general  charitable  purpose  shall  be  executed ;  and  illus- 
trating it  by  that  case  of  such  school  as  the  testator  shall 

appoint ;    that  that  wfll  authorize  the  Court  to  say,  he 

• 

meant  a  school,  though  with  that  discretion;  and  that  he 
meant  ©ply  to  reserve  to  himself  the  opportunity  of  se- 
lecting some  school.    That  was  going  a  great  length. 

•  In  Clifford  v.  Francis (11 )  this  doctrine  is  laid  down; 
that  when  money  is  given  to,  a  charity,  without  expressing 
what  charity;  there  the  King  is  the  disposer  of  the  cha- 
rity ;  and  a  bill  ought  to  be  preferred  in  the  Attorney 
Generate  name.  I  cite*  this  *  to  shew,  that  it  contains  a  [  *  75  ] 
doctrine  precisely  the  same  as  the  Attorney  General  v,  $y- 
derjm,  'and  the  Attorney  General  v*  Matthew?.  So  those 
three  cases  seem  to  have  established  at  the  year  1679, 
that  the  doctripe  of  this  Court  was,  that  where  the  pro- 
perty was  not  vested  in  trustees,  and  the  gift  was  to  cha- 
rity generally,  not  to  be  ascertained  by  the  act  of  indi- 
viduals referred  to,  the  charity  was  to  be  disposed  o£  not 

» 

by  a  scheme  before .  the  Master,  but  by  the  King,  the 

disposer 

* 
•  * 

(11)  Frccm.  330. 
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1803. 


mopgridqb 
Thackwkll. 


[  *76  ] 


disposer  of  such ,  charities  in  his  character  of  Parens 
Patrice. 

In  the  Attorney  ^General  v.  Baxter  (12),   in  1684,  it 

was  alleged  that  the  charity  was  against  .law  ( 18);  and 

*. 

therefore  the  right  of  applying  this  money  was  in  the 
King.  That  doctrine  is  recognized  in  6ther  cases ;  that 
if  the  gift  denotes  a  charitable  intention,  but  the  object, 
to  which  the  exercise  of  it  is  applied,  is  against  the  policy 
of  the  law,  the  Court  would  lay  hold  of  the  charitable 
intention ;  and  execute  it  for  the  purpose  of  establishing 
some  charity,  agreeable  to  the  law,  in  the  room  of  that 
contrary,  to  it.  That  is  according  to  De  Costa  ,r.  De 
Pas  ( 14) ;  which  I  shall  mention  from  Lord  Hardwicke'% 
notes ;  where,  you  will  see  the  ground,  upon  which  this 
Decree  was  reversed.  If:  the  particular  ground,  upon 
which  it  was  reversed,  had  not  occurred,  this  case  would 

prove,  that  the  intention  being  charity,  his  primary  pur- 

• 

pose  would  be  held  charitable ;  and  they  would  not  sup- 
pose, he  would  relinquish  that,  because  the  secondary 
purpose  could  not  be  answered ;  but  would  uphold  the 
general  primary  purpose  by  giving  that,  which  the  testa- 
tor had  so  given  to  dissenting  ministers,  to  Chelsea  Col" 
lege;  and  certainly  in  De  Cqsta  v.  De  Pas  Lord  Hard- 
wide  followed  that.  This  sort  of  decision  *  seems  to 
have  been  followed  in  another  case,  in  1679  ( 15),  shortly 
mentioned  in  Vernon  ( 16);  in  which  case  it  is  said,  in  case 
a  legacy  is  given  to  a  superstitious  purpose,  or  a  mistaken 
religious  purpose,  the  Court  will  not  apply  it  to  that;  but 
will  act  upon  the  supposed  intention  for  charity ;  and  give 
it  to  a. real  religious  purpose;  as  where  charity  is  in- 
tended, 


(12)  1  Kent.  248. 

(13)  See  post,  The  Attor- 
ney General  v.  Fowler,  Vol. 
XV,  85 ;  and  the  note,  88. 

(14)  Amb.  228. 


(15)  Attorney  General   v. 
Combe,  2  Ck.  Co.  1ft. 

(16)  Attorney   General   v. 
Guise,  2  Vern.  266. 
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tended,  but  a  mistaken  charity:  thus  10/.  a  year  for  a         1802. 

weekly  sermon    upon    Saturday,    at  St.  Albans;    the    mogoridoe 

preacher  to  be  chosen  by  the  majority  of  the .  inhabi-  *. 

tints*     That  they  thought  a  mistaken  charity,  that  it    Thackwell. 

•was  quite  wild,  that  the  preacher  should  be  chosen  by 
die  majority ;  but  still  the  purpose  was  charity ;  and  they 
directed  the  10L  to  he  paid  to  a  Chatechist  to  preach 
weekly  at  St.  Albaris  on  Saturday,  being  named  by  the 
Bishop  of  the  Diocese.  The  Attorney  General  v.  Bax- 
ter is  mentioned  in  Lord  Hardwicke's  notd-book  thus : 

"  The  case  of  Mr.  Baxter  upon  Mayo*  will:  the  De- 
"cree  reversed;  not  upon  any  thing  contradicting  the 
"  general  principle  reported  to  have  been  stated/  but  be- 
"  cause  really  a  legacy  to  sixty  particular  ejected  minis- 
"ten  to  be  named  by  Baxter 9  and  as  if  a  legacy  of 
"  those  sixty  individuals."  • 

Lord  Hardwicke  therefore  affirms  the  principle ;  but 
asserts,  that  it  was  ill  applied  in  the  construction  of  that 
wilL  De  Costa  v.  De  Pas  came  on  in  1754.  The  Re- 
port of  that  case  is  not  very  accurate ;  attending  to  the 
law  of  the  country  with  regard  to  superstitious  uses. 
Lewd  Hardwicke  says,  "  I  held  the  donation  in  this 
"  case  to  be  a  charitable  use ;  and  that  it  was  unlawful 
"and  void ;  that  the  power  of  appointing  and  directing, 
"  to  what  charitable  use  it  should  be  applied,  was  in  the 
"  •Crown ;  and  I.  recommended  to  the  Attorney  General  [  *77  ] 
"  to  apply  to  the  King  for  his  Sign  Manual,  to  direct, 
"  to  what  charitable  use  it  should  be  applied*" 

The  ground  therefore  does -not  connect  itself  with  that 
dictum  in  Ambler  as  to  a  superstitious  use.  Lord  Hard- 
wicke held  it  void ;  but  that  it  was  given  to  a  charitable 
use;  and  being  so  given,  though  to  one  unlawful  and 
void,  the  Crown  had  the  right;  which  must  be  upon  this 
principle;    that  the  testator's  intentio/i  of   charity  was 

the 
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1802.         the  principal  intention;  that  he  meant  at  all  event*  tome 
charity;  that  his  unlawful  purpose  was  a  mode  of  disap- 
pointing it;  and  the  njode  therefore  was  out  of  the  ques- 
Thackwjbll.   tion;  and  the  intention  should  be  carried  into  effect  by 

another  mode.  These  cases  do  not  appear  necessarily  to 
trench  upon  some  of  the  later  authorities  in  this  Court.; 
which  however  I  admit  are  not  very  reeoncileable  with 
some  others;  particularly  the  Attorney  General  r* 
Sawyer;  and  Lord  Chief  Justice  Wilmot  goes  very  fully 
into  the  doctrine  in  his  advice  to  Lord  Camden*  .  But 
these  cases  do  not  necessarily  trench  upon  the  later  au- 
thorities. I  allude  to  the  case  of  Wheatley  Church  (17), 
and  some  of  the  cases  before  Mr.  Justice  Buller  and 
Lord  Ahanley ;  where  the  Cy  pres  doctrine  is  said  t6 
have  been  formerly  carried  to  a  monstrous  length,  in 
later  cases  much  restrained ;  for  in  those  cases  the  cha- 
rity was  given  to  a  lawful,  not  an  unlawful,  use:  but 
from  circumstances  it  could  not  be  applied ;  and  it  was 
held,  that  being  a  charitable  intention,  and  lawful,  if 
you  could  not  apply  it  to  that,  you  should  not  to  another 
lawiul  use,  inferring  a  general  intention  of  charity.  I 
do  not  go  through  all  the  cases,  viz.  BayUs  v.  The 
Attorney  General(l8),  or  the  case (19)  where  the  gift 
[  #78  ]  *was  to  such  Lying-in-Hospital  as  the  \  executor  should 
appoint;  and  in  the  former  a  blank,  left  for  the  name 
of  the  person,  according  to  whose  will  the  200L  was 
given  to  Bread  Street  Ward,  was  not  filled  up ;  and  in 
the  latter  the  executor  to  appoint  the  Lying-in-Hospital 
was  not  named ;  or,  where  several  particular  -charities 
are  named;  and  the  distribution  is  given  to  a  person, 
who  dies  before  the  testator;  for  they  are  not  applicable 
to  a  case,  where  it  is  given  by  the  general  term  "  charity.** 
Those  cases  are  decided  upon  principles,  which  both 

Lord 

(17)  The  Attorney  General  (18)  2Ath.  239. 

v.    The    Bishop    of   Oxford.  (19)  White  s. White,  1  Bro. 

See  Corbyn  t.  French,  ante,  C  ft  12. 
VoUlV,  418. 
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Lord  TkurUn*  and  Me.  Mansfield  in  the  argument  of  1802. 
White  v.  White  state  very  fully  to  have  gone  upon  this ;  M  V-Pv~* 
and,   considering  the  principle,    those    decisions   have  „. 

not  gone  far  in  disappointing  the  next  of  kin ;  only  Thaokwku» 
holding,  that  the  testator  having  expressly  said,  he 
neant  to  give  to  Bread  Street  Ward,  to  some  Lying-in* 
Hospital,  or  to  some  of  the  particular  charities  expressly 
named*  the  selection  of  the  objects  in  some  cases,  in 
others  the  mode,  being  left  to  individuals,  the  testator 
had  gone  a  length  beyond  the  testators  in  cases  of  the 
fanner  class;  not  having  left  it  to  that  person  to  say* 
what  charity ;  but  having  decided  that  himself ;  leaving 
him  only  the  selection  of  some  objects  by  the  determi- 
nation of  the  mode,  by  which  some  individuals,  selected 
by  him  should  take.  In  White  v.  W/dte  Mr.  Mansfield 
says,  that  the  obliteration  of  the  name  shall  not  defeat 
the  intent,  so  as  to  prevent  the  money  from  going  to 
tome  one  or  all  the  Lying-in-Hospitals:  it  is  impossible 
it  should  go,  as  it  was  left ;  but  under  all  the  cases  the 
Court  wiB  stand  in  the  executor's  place ;  and  all  the  rules 
shew  great  latitude  and  liberality  of  construction,  &c. ; 
and  Lord  Chief  Justice  Wilmot  doubts  extremely,  who-? 
ther  the  Court  ever  should  have  gone  the  length  it 
has:  but  .says,  the  Court  is  now  bound  by  precedent. 
Lord  Thurlow  in  his  judgment,  says,  it  has  been  argued, 
that  the  Court  has  great  extent  of  jurisdiction  in  making 
f  legacies  certain,  which  were  before  uncertain.  That  [  *?9  1 
observation  is  confined  to  these  charitable  legacies. 
Then  referring  to  the  Attorney  General  v.  Syderfin  he 
does  not  take  notice  of  the  circumstance,  that  though 
there  had  been  an  appointment,  it  might  have  been 
revoked ;  and  the  non-existence  of  it  was  primd  facie 
evidence  of  that  fact,  that  it  was  revoked.     There  was 

■ 

nothing  more  particular  in  the  charity  in  White  v.  White* 
than  that  it  was  to  be  to  some  Lying-in-Hospital.  The 
Attorney  General   v.  Hickman  (20)  is  referred  to   by 

Lord 

(20)  3  Eq.  Co.  Ab.  103. 
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moooridge 
Thackwbll. 


Lord  Thurlow;  which  case  is  held  very  high  authority 
by  Lord  Chief  Justice  Wilmot  in  The  Attorney  General 
v.  Bowyer. «  I  doubt  very  much,  whether  the  decree  in 
Wheeler  v.  Sheer  {21)  was  made  upon  the  principle 
stated  by  Lord  Thurlow.  If  it  was  determined  upon 
that  ground,  that  referring  to  a  future  codicil  the  tes- 
tator .  had  not  by  his  will  determined,  that  he  had  as 
yet  any  charitable  purpose,  it  is  directly  against  some 
of  the  passages  in  Freeman,  which  I  have  stated.  That 
doubt  I  express  upon  this  ground ;  that  there  were  two 
codicils;  and  in  the  latter  the  testator  does  not  repeat, 
that  he  gave  to  such  charitable  uses,  but  for  die  uses, 
trusts,  and  purposes,  generally.  That  latter  codicil 
therefore  seems  in  this  respect  something  like  a  revo- 
cation* of  the  wiH,  as  to  the  charitable  purpose  being 
dropt  by  the  codicil,  and  the  general  use  and  purpose 
only  mentioned;  and  that  reduces  the  case  precisely  to 
what  it  would  have  been,  if  by  the  will  only  general 
uses,  intents,  and  purposes,  had  been  mentioned,  and 
not  charitable  purposes.  The  Court  does  not  go  upon 
that  ground,  that  Lord  Thurlow  intimates,;  that  they 
would  lay  hold  of  the  testator's  reference  to  a  future 
act,  as  shewing,  that  his  intention  for  charity  was  not 
even  inchoate  at  the  date  of  the  will;  and  therefore 
determined  in  favour  of  the.  next  of  kin* 


[  80  s1  The  Attorney  General  v.  Hickman  ( 22)  is  very  strong;; 

and  forms  the  foundation  of  a  great  deal  of  what  Lord 
Chief  Justice  Wilmot  says.  As  that  case  is  reported 
in  Equity  Cases  Abridged,  and  The  Attorney  General  v. 
Doyley(23),  as  there  reported,  are  agreeable  to  the 
Register's  Book.  In  the  former  it  is  given  in  a  method 
the. testator  will  not  prescribe;  but  leaving  it  to  another 
person,  requiring  him  to  take  the  advice  of  two  other 

persons, 


(21)  Jlfaf.  288,  301. 

(22)  2Eq.  Ca.Ab.l9S. 


(23)  2   Eq.    Ca.  Ab.   194. 
4  Vin.  485. 
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persons.     I  take  it,  this  case  goes  a  very  considerable         1803. 

length,  authorized  by  preceding  determinations  for  cha-    M   N*"v~' 

rity,  as  particularly  favoured ;  for  what  any  one  was  to  Vm 

take,  what  charity,  and  by  what  mode,  all  this  is  left   Thackwbll. 

totally  uncertain  by  the  testator;  and  he  had  taken  no 

means  to  ascertain  it,  but  what:  had  altogether  failed  by 

the  death  of  all  those  persons;  and  yet  the  Court  said, 

they  would  entrust  themselves  with  the  discretion ;  which 

was  left  personally  to  others;    upon  the  ground,  that 

charity  was  the  essence  and  substance ;  .and  the  mode 

only  a  shadow.    The  distinction  is  very  nice  between  the 

words  used  in  that  case,  and  a  gift  to  such  charities  as 

A.B.  apd  C.  should  appoint;  if  you  do  not  hold,  that 

in  the  latter  instance  the  same  doctrine  applies:   this 

being  clear,  that  the  generality  of  the  term  "  charity/9 

is  no  objection  to  a  legacy  to  charity  r*  and  therefore 

there  is  no  ground  to  say,  though  the  discretion  fails 

in  the  one  case,  it  shall  not  in  the  other;  and  all  the 

oses  .shew,    that  charity  in  general  is  sufficient.     By 

another  account  of  this  case  from  a  manuscript  note, 

tins  is  represented  as  falling  from  Lord  King. 

"  The  substance  of  the  charity  remains,  potwithstand- 
"  ing  the  death  of  the  trustees  before  the  testator ;  and 
"  though  at  law  it  is  a  lapsed  legacy,  yet  -  in  equity  it 
"is  subsisting;  and  here  is  a  sufficient  certainty  of  the 
"  •testator's  intention  to  revive  it.  The  intention  th^re-  [  *81  ] 
"  fore  of  the  party  is  sufficiently  manifested,  that  this 
"  charity  should  continue  within  43  Eliz.  c.  4." 

This  case  was  followed  by  the  Attorney  General  v. 
Thylpy ;  in  which  the  Court  said,  they  would  cut  the  diffi- 
culty by  a  sort  of  technical  rule,  that  equality  is  equity ; 
and  they  divided  the  subject  into  two  moieties;  giving 
one  moiety  to  the  relations,  and  the  other  to  such  cha- 
ritable  uses  as  the  Court  itself  should  appoint.  These 
cases  are  pretty  fully  recognized  in  Lord  Chief  Justice 

Vol.  VIL  F  Wilmots 
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1902.         Wibnofs  judgment;  which  recognizes  the  doctrine  of  the 
s~*m'  Court ;  that  it  sees  a  general  intention  for  charity  in  these 

9>  cases  (24).     It  is  very  difficult,  I  think,  seeing  that  in- 

Thackwbll.  tention  to  build  a  Jewish  Synagogue,  to  discover  an  in- 
tention to  build  a  Foundling  Hospital,  rather  than  that 
the  money  should  not  be  applied:  but  the  Court  has 
said  so  always. 

He  states  De  Costa  v.  De  Pas ;  distinguishing  that,  as 
it  was  a  charitable  bequest  in  the  intention  of  the  testator 
( and  I  repeat,  that  I  should  not  have  discovered  that ), 
though  of  such  a  nature  as  not  to  be  permitted;  that  it 
was  not  a  superstitious  use  given  to  the  Crown  for  it* 
own  use;  which  corrects  that  dictum  in  Ambler.  Lord 
Chief  Justice  Wihnot  follows  the  former  cases.  He  c|oea 
hot  say,  what  would  become  of  the  fund,  if  the  purpose 
is  legal,  but  it  cannot  be  applied  to  that  purpose:  but  he 
aays,  if  the  purpose  is  unlawful,  these  cases  authorise  the 
Court  to  say,  it  should  be  applied  to  some  other  charit* 
able  purpose;  and  then  it  devolves  upon  the  Crown,  as 
Parens  Patrice.  I  do  not  state  the  case  of  Wheatiey 
Churchy  and  some  of  Lord  Akanleys  later  cases,  adopt- 
ing that  opinion  of  Lord  Kenyan,  that  if  there  is  a  legal 
[  *83  ]  purpose,  •  which  from  circumstances  cannot  be  executed, 
this  Court  will  not  carry  it  into  execution  Cyprus  by  di- 
recting it  to  any  other  purpose.  Mr.  Justice  Butter  also 
held  the  same  doctrine ;  and  that  applies  to  this  sort  of 
case ;  that,  where  it  would  be  a  good  personal  gift  to 
persons  in  an  hospital,  &c.  but  cannot  on  account  of  the 
Statute  of  Mortmain  or  otherwise  take  place ;  if  it  cannot 
be  applied  in  the  mode  directed,  it  must  fail  altogether. 
All  the  cases  prove,  that,  where  the  substantial  intention 
is  charity,  though  the  mode,  by  which  it  is  to  be  exe- 
cuted, fails  by  accident  or  other  circumstances,  the  Court 

win 

( 24)  The  Lord  Chancellor      argument :   which  has  been 
"read  several  passages   from      since  printed  in  his  Reports. 
Lord  Chief  Justice  Wilmot'* 
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wffl  find  some  means  of  effectuating  that  general  inten-         1802. 

MoGGRIDGB 
V. 

In  this  6ase  it  is  not  to  be  argued  merely  upon  Vastons  Thackwbll; 
death.    I  agree  with  Lord  Thurlow,  that  makes  no  dif- 
ference; for  the  question  is,  what  the  testatrix  must  be 
taken  to  hare  meant,  if  she  had  died  immediately  after 
the  will  was  executed ;  and  it  is  infinitely  difficult  to  con- 
tend, that  the  Court  can  construe  it  otherwise,  because 
he  died  in  her  life,  than  if  he  had  outlived  her.    It  is  said, 
if  he  had,  he  would  have  had  all  his  life  to  select  the 
charities.     I  doubt  that  extremely.     It  is  assuming  the 
question.     The  Court  at  least  would  call  upon  him  to 
tet    The  Attorney  General  v.  Glegg  (25)  proves  that 
The  question  would  arise  exactly  in  the  same  way ;  for,  if 
he  had  survived  her,  and  had  addressed  himself  to  the 
execution  of  the  trust,   and  had  died   suddenly,  while 
limit  it,   and  before  he  had  completed  it,  the  mode 
would  have  failed  precisely  as  by  his  death  before  her; 
for  unless  the  means,  by  which  it  is  to  be  executed,  were 
effectuated  by  his  act,  the  circumstance  of  his  dying 
before  her  can  make  no  difference  as  to  the  question, 
whether  the  Court  will  supply  other  means.    The  ques- 
tion remits  upon  the  whole,  did  she  intend  he  should  be 
a  trustee  for  charity  t   •  If  these  authorities  are  to  stand,      [  •  83  ] 
though  I  had  for  ten  years  *a  strong  persuasion  upon  this 
will,  that  she  meant,  the  objects  should  be  selected  by 
Urn  only,  I  must  check  such  conjectures  by  attention  to 
the  rules,   upon  which  the  Court  acts  with  regard  to 
charities;  and  I  am  reluctantly  driven  to  say,  there  is  no 
substantial  difference  between  these  words,  in  which  she 
has  bequeathed  to  Vastony  to  dispose  in  such  charities  as 
lie  shall  think  proper;  and  the  words,  in  which  it  was 
expressed  in  the  Attorney  General  v.  Hickman.    Those 
call  upon  me  to  say,  the  general  intention  of  this 

testatrix, 
(26)  1  Atk.  360.    AmL  584. 
F2 
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1803.         testatrix,  who  seems  to  have  been  saturated  and  satiated 
mm  y^w  with  the  idea  of  charity,  and  yet  not  to  have  had  mind 

MOGGRIDGB  .    .  ,A  ,  .  J  .      ,         .  .      A 

r#  enough  herself  to  determine  upon  the  particular  objects, 

Thackwell.   was  to  devote  her  property  to  charity,  and  according  to 

these  precedents  Vaston  was  only  the  means  and  instru-*" 
ment,  by  which  that  general  intention  was  to  be  exe- 
cuted ;  and  therefore  this  Court  will  carry  that  general 
intention  into  effect. 

•  ■    « 

The  next  question,  by  what  means  that  is  to  be  done, 
is  a  most  difficult  question ;  for  it  being  established,  that* 
where  money  is  given  to  charity  generally  and  indefi- 
nitely, without  trustees  or  objects  selected,  the  King,  as 
Parens  Patriae,  is  the  constitutional  trustee,  it  is  very 
difficult  to  raise  a  solid  distinction  between  an  original 
gift  absolutely  indefinite  and  without  qualification/  and  a 
case,  in  which  by  matter  ex  post  facto^  the  gift  stands 
before  the  Court  in  consequence  of  that  accident,  as  if 
it  had  been  originally  given  indefinitely,  without  any 
means  for  carrying  it  into  execution  prescribes.  All  1 
can  say  upon  it  is,  I  do  not  know,  what  doctrine  could 
bp  laid  down,  that  would  not  be  met  by  some  authority 
Upon  this  point ;  whether  the  proposition  '  is,  that  the 
Crown  is  to  dispose  of  it*  or  the  Master  by  a  scheme,  fa 
Cook  v.  Duckeqfield  (26)  it  appears  by  the  Register's 
[  *84  ]  +  Book  to  have  been  executed  by  a  scheme  before  the 
Master.  There  the  means  prescribed  by  the  testaioi 
could  not  be  followed ;  and  the  Court  took  upon  kadi 
to  execute  it  by  a  scheme  before  the  Master :  not,  as  re- 
presented in  the  Report  of  the  Attorney  General  v.  Her- 
rick,  by  Sign  Manual.  The  Attorney  General  Y.  Her 
rick  (27)  was  a  case  of  an  estate,  vested  in  trustees.  The} 
were  to  sell,  receive  the  money,  and  apply  it  to  souk 
particular  purposes,  and  then  to  charitable  uses.  In  the 
natural  construction  you  would  say,  they  were  to  deter 

mine; 
(26)  2  Ath.  562,  567.  Reg.         (27)  Amb.  712. 
Rook,  A.  1743.  283. 
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nine,  what  charitable  uses,  under  the  ordinary  control  of         1802. 
this  Court*    Cook  v.  Duckenfield  is  there  referred  to ;  and     m0(;GR|DCE 
another  case  in  1743  is  there  stated  as  from  Lord  Hard-  r. 

wieke's  notes ;  that  there  being  no  particular  charity,  his  Thacxwbll. 
Majesty  may  dispose  of  the  400/.  to  such  charity  as  he 
shall  think  fit.  I  cannot  collect,  what  that  case  Was :  nor 
can  I  find  the  passage  referred  to  in  Lord  Hardmcke*8 
notes.  The  case  of  De  Costa  v.  De  Pas  is  by  no  means 
given  in  die  words  of  Lord  Hardwicke's  notes,  as  it  there 
purports  to  be.  The  Attorney  General  v.  Peacock  is 
mentioned ;  which,  I  have  no  doubt  from  the  date,  was 
the  case  upon  Frier's  will.  It  was  difficult  to  say  there, 
die  trustees  were*  te  determine,  what  poor  people  were 
to  taker  recollecting,  what  the  law  did  upon  uses  so  ex- 
pressed, you  cannot  well  call  them  trustees  for  the  poor. 
The  Lord  Chancellor  concluded  that  he  would  apply  to 
his  Majesty;  as  Lord  Nottingham  did  in  the  case  of 
die  Attorney  General  v.  Peacock.  The  difficulty  upon 
this  case  is,  that  it  seems  a  devise  to  trustees  still  exist- 
ing; and  that  the  meaning  was,  that  the  distribution  should 
he  by  them,  if  they  thought  proper :  but  Lord  Apsley 
thought  otherwise;  and  that  property  was  disposed  of,  as 
I  have  stated.  In  the  other  cases,  where  all  the  trustees 
9*e  dead,  in  others,  where  some  of  them  are  dead,  the 
'discretion  being  wholly  or  partly  gone,  or,  where  the  trus-  L  *  §5  4 
tees  surviving  would  not  act,  or  where  some  would  and 
pthers  would  not,  yet  the  Court  in  a  great  number,  if  not 
in  all,  those  instances,  did  by  a  scheme  distribute  the  fund. 
The  run  therefore  of  the  cases  with  the  exception  of  the 
last,  that  have  occurred,  rather  import,  that,  where  origi- 
nally a  trust  is  created  jbr  the  distribution  of  a  charity,  and 
die  trust  is  not  carried  into  execution,  because  it  was  origi- 
nally a  trust,  and  not  in  a  strict  sense  a  general,  indefinite, 
gift  to  charity,-  general  and  undefined,  or  to  the  poor  in 
general,  the  Court  would  execute  it  by  a  scheme ;  and 
in  die  case  I  put  of  Vast  oris  surviving  the  testatrix,  and 
partly  executing,  and  dying,  before  he  had  completed 
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1802.  the  execution,  the  question  would  come  to  this,  whethc 

Mogosidge   *^e  ^ourt  should  supply  the  defect;  or,  on  the  other  banc 

r.  whether  the  Court  would  carry  on  that,  which  it  migt 

Thackwbll.    have  taken  into  its  own  hands,  if  a  bill  had  been  file 

against  Vaston;  and  he  had  begun  to  execute  in  const 

quence;  and  had  not  lived  tp  finish  it:  the  question  thei 

would  have  arisen,  whether  the  Court  should  take  it  upo 

itself,  as  it  would,  controlling  his  discretion,  if  be  ha 

lived ;  and  whether  the  Court  might  not  have  gone  o 

itself  to  select  the  objects.    Lord  Thurlou  seems  to  hav 

thought,  there  was  a  ground  for  distinguishing  it.    Thd 

is  a  singular  expression,  used  by  him  in  one  of  the  cases 

"  the  property  becoming  fiscal"    Yet,  he  seems  to  hat 

thought,  that  if  Vaston  in  the  execution  of  his  duty  a< 

cording  to  a  sound  construction  of  his  right  had  exclude 

certain  persons,  that  would  have  been  controlled  by  thi 

Court.    I  allude  here  to  the  recommendation  about  poc 

clergymen.    If  the  question  was  drily  upon  this,  whethc 

that  makes  him  a  trustee  for  poor'  clergymen,  it  is  ver 

Words  of  re-    difficult  to  say,  it  does  in  a  strict  sense;  for  if  words  c 

commendation  recommendation  are  not  to  be  taken  to  be  imperative 

. ,       ~  [*86]  *  unless  the  objects  and  the  subject  are  certain  (28),  it  i 

imperative         difficult  to  say,  that  if  recommendation  is  mounted  upo 

unless  the  ob-  a  S^t  purely  discretional,  where  the  subject  is  wholly  ut 

jeets  and  sub-  certain,  that  shall  be  a  trust.  •  Lord  Thurlow  thought  i 

ject  are  cer-     necessary  for  him  to  apply  the  strict  question,  trust  or  n 

tain*  trust;  but  upon  the  principle,  very  strongly  stated  i 

The  Attorney  General  v.  Glegg,  that,  however  extensive 
this  Court  would  control  the  discretion.  Lord  Thurlw 
seems  to  think,  a  due  exercise  of  the  discretion  wouL 
entitle  the  Court  to  call  upon  him^to  attend  to  the  recom 
mendation;  and  accordingly  in  the  decree  directs  th 
scheme  to  have  regard  to  that  recommendation ;  and  i 

Vast* 

(28)  Malim  v.  Keighlcy,  ante,  Vol.  II,  333,  529.  PoaJ 
VoL  VIII,  380;  IX,  323;  X,  530;  and  the  not*  VoLI 
272. 
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futon  had  been  alive,  I  think,  he  would  have  directed         1802. 

Vtuton  to  have  the  same  regard ;  and  I  doubt,  whether,    __  Wv^ 
«•  *     *  *         ...  , .  .     .   , ,     Moggridob 

if  the  decree  upon  the  principles  attaching  to  Charitable  Vm 

uses  must  have  called  upon  the  trustees,  it  can  be  said,   Thac&wkia, 

flat,  because  the  trustee  is  dead,  the  Court  is  not  to  make 

a  decree,  ordering  such  direction ;  for  no  such  order  could 

be  given  to  the  King,  executing  by  Sign  Manual  (29). 

Therefore  I  rather  think,  the  decree  is  right.    I  have 
conversed  with  many  persons  upon  it.    I  have  great  diffi- 
cnlty  in  my  own  mind ;  and  have  found  great  difficulty 
in  the  mind  of  every  person  I  have  consulted:  but  the 
general  principle  thought  most  reconcileable  to  the  cases 
it,  that,  where  there  is  a  general  indefinite  purpose,  not 
fixing  itself  upon  any  object,  as  this  in  a  degree  does, 
die  disposition  is  in  the  King  by  Sign  Manual :  but  where 
die  execution  is  tp  be  by  a  trustee  with  general  or  some 
objects  pointed  out,  there  the  Court  will  take  the  admi- 
nistration of  the  trust.    But  it  must  be  recollected,  that 
I  am  called  upon  to  reverse  the  decree  of  a  predecessor, 
and  of  a  predecessor,  who  all  the  reports  inform  us,  had 
great  occasion  to  consider  this  subject.    I  should  hesitate 
•with  reference  to  that  circumstance :  but,  where  authority        [  +87.  J 
meets  authority,  and  precedent  clashes  with .  precedent,        i 
I  doubt,  whether  I  Could  make  a  decree  more  satisfactory 
to  my  own  mind  than  that,  which  has  been  made ;  and 
I  have  the  less  difficulty,  from  the  doctrine  hinted  at  in 
The  Attorney  General  v.  Matthews,  as  the  doctrine  of 
die  constitution  of  the  country,  and  this  is  also  the  lan- 
jguage  of  Lord  Chief  Justice  Wilmot,  that,  whether  this 
Court,  or  the  King  by  Sign  Manual,  executes  it,  the  con- 
stitution finds  a  trustee  in  the  Court,  or  the  King,  to 
act  in  the  one  case  as  the  Court  would  act;  and,  consi- 
dering the  King,  Parens  Patrice,  as  one,  who  would  act, 

exercising 

(»)  Paict  v.   The  Archbishop  of  Canterbury,  post,  Vol. 
XIV,  364. 
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exercising  a  discretion  with  reference  to  the  intention. 
.Therefore  there  would  not  be,  as  there  ought  not,  any 
difference  in  the  execution;  and  I  am  delivered  from 
the  anxiety  I  should  feel  from  the  consideration,  that  I 
should  be  taking  away  from  the  natural  expectations  of 
those,  whose  disappointment  I  regret  as  much  as  any  one; 
for  those,  whose  duty  it  would  be  to  -advise  the  Crown, 
would  think  themselves  equally  bound  to  attend  to  the 
particular  object.  Upon  this  ground  I  am  of  opinion' the 
decree  is  right ;  at  least  so  far,  that  I  am  not  disposed  to 
do  that  in  effect,  which  no  Judge  will  in  terms,  take 
upon  himself  to  reverse!  decisions,  that  have  been  acted 
upon  for  centuries.  .  If  this  decision  is  wrong,  and  if  thiy 
strange  doctrine,  as  I  should  have  called  it,  if  I  had  sat 
here  two  centuries  ago,  that  you  can  find  a  charitable 
purpose,  in  a  purpose,  that  is  to  fail  altogether,  can  be 
8hakeq,  I  can  do  no  more  than  allow  them  to  go  to  a 
.higher  tribunal;  and  I  have  some  consolation  from  the 
precedent  given  by  Lord  Thurlow,  and  the  recommend- 
ation of  Lord  Rosslyn  to  re-hear  the  cause,  in  being 
enabled  to  say,  the  experiment  should  be  made  without 
expence  to  the  parties. 

m 

I  support  the  decree  therefore;  giving  the  costs,  of 
all  parties,  as  between  attorney  and  client,  out  of  the 
fund(30). 

(30)  Post,  The  Bishop  of  Hereford  v.  Adams,  324.  Morict 
v.  The  Bishop  of  Durham,  Vol.  IX,  390;  X,  522.  Waldo  v. 
Caley,  XVI,  206.  Mills  v.  Farmer,  The  Attorney  General  v. 
The  Coopers*  Company,  XIX,  187,  483.  1  Mer.  55.  Opt- 
money  v.  Butcher ,  1  Turn.  260.  The  decree  in  Moggridgt 
v.  Thackwell,  was  affirmed  in  the  House  of  Lords.  Post, 
Vol.  XIII,  416.  S$e  the  notes,  ante,  Vol.  I,  4<Jp.  5>o*t, 
JX,40C. 
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SHORLAND,  Ex  parte.  J**?l  i 

x  May  loth. 

THHE  prayer  of  this  petition  was,  that  the  Petitioner    A  merc  &*ft 

may  be  at  liberty  to  call  a  meeting  of  the  Com-  °   m°neJ   7 

,  ..  xiiia.  »x  ti*e  bankrupt 

musioners   under  a  commission    of   bankruptcy  against       ..  f 

Thomas  Baker  and  John  Shorland,  for  the  purpose  of  w;thio  the  sta- 
proving  a  debt  of  1058/.  13s.  9d. ;  and  that  the  Commis-  tate,  I  Jam.  I. 
doners  may  be  directed  to  admit  such  proof.  c.  16* 

The  debt  was  claimed  by  the  Petitioner  as  the  balance 
doe  to  him  in  respect  of  his  acceptances  for  the  accom- 
modation of  the  bankrupts.  About  three  years  before 
die  commencement  of  the  partnership  between  the  bank- 
rupts, Shorland  advanced  to  the  Petitioner,  who  is  his 
son,  the  sum  of  9001.  without  taking  any  security ;  and 
Ac  petition  suggested  as  one  ground,  upon  which  the 
proof  was  rejected,  that  the  Commissioners  supposed, 
that  sum  was  advanced  by  way  of  loan;  or  that  the  bank- 
rupt was  at  the  time  in  insolvent  circumstances;  and 
it  was  a  fraud  upon  his  creditors:  The  petition  insisting  ' 

on  the  contrary,  that  this  advancement  was  intended  as 
a  gift  to  the  petitioner  by  way  of  advancement  in  life; 
and  the  petitioner  joined  in  a  bond  for  securing  part  of 
the  money,  which  was  borrowed,  and  that  bond  is  unpaid; 
and  that  the  bankrupt  was  solvent  at  the  time.  > 

Mr.  Romilly  and  Mr.  Cooke,  for  the  Assignees,  in- 
sisted,  that  this  was  within  the  statute  of  James  I.  (31); 
•being  a  voluntary  gift,  not  upon  the  marriage  of  a  child ;      L     89  J 
and  mentioned  Fryer  v.  Flood  (  32 ). 

Mr.  Johnson  in  support  of  the  petition  said,  it  would 
be  very  hard  to  consider  such  a  gift  as  within  the  statute. 
In  that  way  it  would  extend  to  any  gift  to  a  son  at  school 
or  college,  to  pay  his  debts,  &c. 

tfH)  SUL  1  Jam.  I.  c  15.  s.  5.        (32)  1  Bro.  C.  C  100.  *' 
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**"**  The  case  of  Fryer  v.  Flood  came  within   the  w 

«  9    u  cause  to  be  procured;"  but  this  is  a  mere  gift  of  m< 

*      and  not  within  the  act,  unless  brought  within  it  by  i 
procurement,  &c.(  33). 

»  •     • 

Refer  it  back  to  the  Commissioners ;  with  a  direct 
if  they  disallow  this  claim,  to  state  the  ground  special 

(33)  Kensington  v.  Chantler,  2  Man.  £  Sel.  30. 


1802. 
May  18M,  GIBSON  v.  BOTT 

Gene^'re-  fJPHOMAS  DAWSON  by  his  will,  dated  the  7tl 
sidnary  be-  January  1799,  after  some  legacies  gave  and 

quest,  includ-  queathed  all  the  rest,  residue  and  remainder,  of  his  g* 
ing  a  leasehold  cnattels,  monies,  securities  for  money  in  the  public  at 
farm,  with  the  or  fan^  or  {„  private  hands,  notes,  bonds,  bills,  It 

"^'rted  M    h°Id  and  °ther  ^8tates*  and  ***  other  his  effects  * 

—~~_.  —  .~~~  soever  and  wheresover,  that  he  should  be  posse 
money  as  soon         .  . 

m   conveni-      °£  interested  in,  and  entitled  unto,  at  the  time  of 

m*y  r  »90  1  *decease'  md  not  hereinl*fore  otherwise  disposer 
may    L  J  (  subject  nevertheless  to  the  payment  of  such  just  debt 

be,  upon  trust  he  might  owe  at  his  decease  and  the  several  leg* 
tp  pay  the  in-  aforesaid )  to  his  executors,  their  executors,  &c;  i 

I.*      '  *       .    trust  that  they  shall  and  do,  as  soon  as  conveniently 

life,  and  as  to  ■     <*  *  * 

the  capital  for  ^  a^er  ^8-  decease,  *&&&  sa^e  and  absolutely  dispoa 
t)ie  children.  an^  convert  into  ready  money  all  such  parts  therec 
The  stock  be-  shall  not  consist  of  money  or  of  monies  already  invc 

ing  consider-    by  him  in  the  public  funds;  and  upon  further  trust, 
ably  increased 
between  the 

death  in  April  and  the  sale  at  Michaelmas,  it  was  decreed,  that  the 
conversion  was  in  a  reasonable  time;  and  the  party  entitled  for  life 
should  have  interest  from  the  conversion ;  and  as  to  premises,  that 
from  a  defect  of  title  could  not  be  sold,  that,  being  for  the  interest 
of  all,  that  they  should  not  be  sold,  a  value  should  be  set  upon 
them,  to  carry  interest  at  4  per  cent,  from  the  death. 


CASES  IN  CHANCERY.  00 

they  shall  place  out  and  invest  all  such  sum  and  sums  of         1802. 


money  as  shall  arise  by  such  sale  and  conversion  into       /j^ 
money  as  aforesaid;  and  also  all  such  parts  of  the  said  g. 

residue  of  his  estate  and  effects  as  shall  consist  of  ready  Borr, 
money,  or  be  hereafter  got  in  and  received,  in  the  public 
funds,  or  upon  real  or  Government  securities,  at  interest, 
in  his  or  their  own  name  or  names  as  to  his  said  exe- 
cutors or  trustees  shall  seem  meet;  and  he  directed,  that 
they  should  stand  possessed  of  as  well  the  monies  by  him 
already  invested,  as  aforesaid,  as  the  monies  so  to  be  in- 
Tested,  and  die  interest  and  dividends,  and  the  funds  and 
Kcurities,  wherein  the  same  shall  be  so  invested,  upon 
trust  to  as  one  equal  moiety  of  the  said  funds  or  securities, 
already,  and  also  upon  which  such  monies,  as  aforesaid, 
ihaD  be  invested  or  placed  out,  and  the  interest,  divi- 
dends, and  proceeds*  which  shall  arise,  or  become  due 
ud  payable,  for  or  in  respect  of  the  same,  to  pay,  &c. 
die  clear  yearly  interest,  dividends,  and  proceeds,  to  his 
daughter  Jenny  Davie*  and  her  assigns  for  her  life ;  and 
from  and  after  her  decease  that  they  shall  pay,  apply, 
and  dispose  of,  the  said  moiety  of  all  the  saidjrtocks  and 
securities,  &c.  for  the  use  and  benefit  of  all  and  every 
the  child  and  children  of  Jenny  Davies,  who  are  or  shall 
attain  twenty-one,  equally,  if  more  than  one* 

The  testator  made  a  similar  disposition  of  the  other 
moiety  of  the  funds  in  favour  of  his  other  daughter 
*L<etitia  Gibson  and  her  children;  and  directed,  that  if  [  #91  ] 
his  said  daughters  or  either  of  them  should  die  without 
leaving  any  child,  who  should  attain  twenty-one,  the  trus- 
tees should  stand  possessed  of  the  said  moiety  0/  share 
of  such  of  his  said  daughters  as  should  so  dife  in  the 
said  monies,  stocks,  funds,  securities,  and  premises,  upon 
the  same  trusts,  &c  for  the  benefit  of  his  surviving 
daughter  and  her  issue  as  were  expressed  concerning  her 
original  moiety  in  the  said  monies,  stocks,  funds,  secu- 
rities, and  premises  aforesaid. 
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1W2.  The  testator  died  on  the  14th  of  April,  1799. 

Gibson  °f  hi*  personal  estate  consisted  of  a  considerable  k 
v.  hold  estate,  of  450  acres,  in  Essex,  held  for  a  ten 

Bott.  89  years,  at  a  rent  of  3151.  a-year:  part  of  which,  a 
£10  acres,  were  let  by  the  testator  at  annual  r 
.amounting  to  407/.  13*.  6rf.;  and  the  remainder,  4 
240  acres,  he  held  in  hand.  Upon  that  part  of  the  i 
which  he  occupied,  there  was  a  Considerable  lire  s 
i  Edward  Gibson,  one  of  the  executors,  managed 
farm  from  the  death  of  the  testator  till  Michaelmas 
lowing ;  when  the  whole  farm  was  sold  by  the  exec 
with  all  the. live  and  dead  stock  and  crops:  and 
money  produced  by  the  sale  was  invested  in  the  fi 
Between  the  testator's  death  and  the  sale  a  oonsicjta 
profit  was  produced,  not  only  in  respect  of  the  crops 
by  the  increase  of  calves,  lambs,  land  pigs,  and  the 
proved  state  of  the  cattle,  which  at  the  death  of 
testator  were  in  bad  condition  from  the  effect  of  the 
ceding  winter.  Some  other  leasehold  estates,  of  w 
the  testator  was  possessed,  could  not  be  sold  on  ace 
of  defects  in  the  title.  The  clear  residue  was  very 
siderable.  ■-.... 


■  t 


The  bill  was  filed  by  Gibson  and  his  wife  for  ai 
count  of  the  personal  estate,  as  it  stood  at  the  d 

[  *98  ]        *of  the  testator;  and  praying  that  a  value  may  be  84 

the  farming-stock,  cattle,  growing  crops,  and   lease 

j    .  estates,  as  they  were  on  the  14th  of  April  1799;  tha 

clear  residue  on  that  day  may  be  ascertained  ;  an  ace 
of  the  produce  and  profits  arising  from  the  farm, 
the  increase  of  cattle  and  rent  of  the  leasehold  est 
from  tHat  time  till  the  sale ;  that  .the  clear  residue  oi 
personal  estate,  as  it  stood  at  the  death  of  the  test 
may  be  invested  in  the  3  per  cent.  Bank  Annuities^ 
and  that  what  shall  appear  to  have  arisen  from  the 
duce  add  profits  of  the  said  farm  and  increase  of  c 
and  by  the  rents  received  from  the  14th  of  April 
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nay  be  declared  to  belong,  and  be  paid,  to  Jetmtf  Davief 
and  to  the  Plaintiff  Edward  Gibson,  in  right*  of  his  wife/ 
in  equal  moieties ;  or  that  a  compensation  may  be  made 
ibr  the  delay  of.  the  sale. 


i. » 


»«'  ■• 


•«"  ff 


.».  " 


<  The  other,  executors  by  their  answer  stated*  that  the 
sale  was  postponed  to  Mic/taelmas,  as  the  most  conve- 
nient time,  and  most  for  the  benefit  of  the  parties  inte- 
rested) with  the  concurrence  of  the  Plaintiff* 


1803. 

GlBSOff 
BOTT, 


Mr.  Romilly  and  Mr.  Gooie%  for  the  Plaintiffs*.     - 
The  question  is,  whether  the  persons  en  tided  for  life 
are  to  feeeive  the  whole  profit  arisen  between  the  period 
of  the  testator's  death  and  the  sale,  which  is  considerable, 
though  the  delay  was  short,  as  so  much  interest  or  profit: 
or,  if  not  entitled  to  the  whole,  what  proportion  they  are 
to  have ;  how  much  is  to  be  considered  increase  of  capital 
and  how  much  interest.     It  cannot  possibly  be  said,  they 
are  not  jestitled  to  any  part.    The  will  directs  the  sale  to 
take  place    as  soon  as  conveniently  may  be;  and    the 
daughters  are  to  receive  the  whole  interest,  dividends,  and 
proceeds.    The  sale,  could  not  take  place  the  very  day 
after  the  death.     It  cannot  be  argued,  that  the  daughters 
are  not  to  receive  any  profit,  till  the  whole  is  invested  in 
♦the  funds,  and  dividends  are  received;  for  then  the 
executors  might  delay  the  formation  of  that  fund  intended 
for  maintenance. .  The  most  rational  construction  is,  that 
the  persons  entitled  for  life  should  receive  the  whole  of 
that  increase  as  interest  and  profit ;  as  they  would,'  if  the 
property  consisted  of  debts,  or  any  other  subject  yielding 
annual  profit.     If  the  amount  of  the  profit- produced 
makes  a  difference,1  it  will  create  great  uncertainty.    The 
testator  meant  a  provision  for  his  two  daughters,  to  com- 
mence at  his  death :   are  they  to  be  without  any  provi- 
sion so  long  as  it  is  thought  advantageous  to  defer  the 
sale  ?  Great  part  of  this  property  he  well  knew  was  more 
productive,  than  if  the  value  of  it  was  laid  out  at  interest. 

The 


[  #93] 


•  •  * 
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1804.         The  perton  entided  for  life  is  to  have  the  produce  of  the 


thing  given,  whether  arising  as  interest  of  in  any  other 
^  shape :  whether,  for  instance,  dividend  or  interest  of  a 

Borr*  mortgage :  whatever  is  the  actual  produce.  Another  vie# 
of  the  case*  answering  ih  some  degree  the  objection,  thai 
a  leasehold  estate  is  an  interest  wearing  out,  is  to  take? 
the  produce  of  the  farm,  for  the  whole  year,  and  deduct* 
ing  the  expenee,  to  ascertain  the  clear  profit,  and  then 
consider  it  from  the  death  as  capital,  and  the  subsequent 
profit  as  belonging  to  the  tenant  for  life.  That  will  an- 
swer the  justice  of  the  case.  In  Conolly  v.  Lord  Howe  (Si) 
Lord  Rosslyn  gave  the  tenant  for  life  the  whole ;  though 
some  part  of  the  property  consisted  of  long  and  short 
annuities. 

Mr.  Mansfield  and  Mr.  Wooddeson,  for  the  Defen- 
dants, the  children :  Mr.  Richards,  for  the  othe£ 
Executors, 
That  cause  is  now  before  your  Lordship  for  a  re-hear- 
ing; and  luOtdAfoanleyhaa  expressed  his  opinion  against 
that  decree.    There  is  no  instance  of  such  an  account* 
It  was  agreed  on  all  sides,  that  it  would  be  best  to  stay  tilt 
[  +94  ]       *  Michaelmas;  and  no  objection  was  made  i  no  desire  ex- 
pressed for  an  immediate  sale.    The  sale  was  therefore 
as  soon  as  conveniently  could  be.  The  testator  could  not 
mean  the  day  after  his  death.    By  what  rule  or  measure 
can  the  Plaintiffs  have  any  thing?     What  time  can  be 
said  to  be  reasonable  for  disposing  of  all  articles  of  this 
nature!   Such  an  account  would  be  desired  in  every  case. 
The  rule  in  Maxwell  v.  WeitenhaU(S5)  as  to  interest 
upon  legacies  has  long  prevailed;  and  was  adopted  by 
the  Statute  of  Distributions  (36).    This  must  happen  in 

every 

(34)   See  the  decision  of  Vol.  IX,  549. 

that  cause  upon  the  re-hear-  (35)  2  P.  Will,  26. 

ing,  Howe  v.  Burl  Dartmouth,  (36)  22  &  23  Ck.  II,  c.  10. 
post,  137.    Feams  v.  Young, 
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tftxy  instance,  as,  where  the  subject  is  a  trade  s  the 
goods  will  sell  to  most  advantage  in  the  spring:,  so  in 
eiery  instance  of  a  gentleman  or  a  farmer  having  land 
in  his  hands:  yet  no  case  can  be  found:  nor  is  there 
any  instance  of  special  directions  for  this  purpose. 


94 


1002. 


Gibson 

v. 
Bott« 


Lard  Chancellor. 
There  must  have  been  cases  upon  this  subject;  and  I 
do  not  recollect  any  special  directions.    With  respect  to 
the  live  stock  it  is  not  all  clear  gain.    The  increase  of 
the  animals  is  contributed  at  the  expence  of  the  estate, 
upon  which  they  live.    A  man  would  buy  a  sheep  or  a 
cow  upon  speculation  of  improvement  in  their  condition, 
and  by  their  producing  lambs  or  calves,  and  the  expence 
between  April  and  Michaelmas*    The  difference  to  be 
taken  would  be,  not  between  the  price  at  April  and  at 
Michaelmas,  but  with  reference  to  the  profit  made  by 
keeping  them  for  that  period,  and  the  sum,  tljat  would 
have  been  given  in  April  by  a  man,  who  looked  to  that 
profit.  .  The  question  is,  whether  the  Court  must  not  put 
upon  the  direction  to  sell  as  soon  as  conveniently  can  be 
some  practical  construction,  that  five  times  in  ten  will  do 
justice,  and  five  times  will  not,  or  whether .  there  may  be 
found  some  practical  rule  in  the  circumstances  of  each 
•case,  that  will  do  justice.   As  in  Sktcell  v.  Bernard (37), 
I  must  cut  the  difficulty.    In  that  case  the  estates  were 
subject  to  .incumbrances.    One  estate  was  covered  by  a 
mortgage,  requiring  a  siqt :  to  another  no  title  could  be 
made.    If  I  had  picked  out  particular  parcels,  and  de* 
termined,  how  soon  each  might  be  sold  as  soon  as  con* 
veniently  could  be,  I  must  have  applied  a  different  rule 
to  each  parcel.    So,  as  to  the  money:  some  was  in  the 
East  Indies:  some  was  due  from  persons,  who  would  pay: 
some  from  persons,  who  would  not.    But  I  was  obliged 
to  take  some  rule;  which,  if  it  could  be  avoided,  would, 

I  admit, 

(87)  Ante,  Vol.  VI,  520.    Hutcheon  v.  Manning  ton,  I, 3CO, 
and  the  note,  907. 
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[•96] 


I  admit,  be  wrong;  and  I  took  the  end  of  a  year  after 
die  death.    So,  in  the  common  case  of  debts  tad  lega- 
cies, the  same  rule  is  applied  to  cases,  where  the  debts 
cannot  be  arranged  for  ten  years,  and  whtere  there  are 
no  debts,  and  the  property  is  immediately  tangible  in  the 
funds.    If  you  contend,  not  for  a  general  rule,  but  for 
some  rule  resulting  out  of  the  particular  circumstances 
of  this  dase,  you  must  go  this  length;  that,  if  the  eowS 
calved  and  the  ewes  'lambed  between  the  testator's  death 
and  his  funeral,  the  persons  entitled  for  life  must  hahre 
the  whole ;  or  inform  me,  how  I  am  to  take  the  pro- 
portion for  the  three  days  that  they  must  be  upon  the 
farm.    Has  the  Court  ever  adopted  in  the  case  of  a 
testator  having  a  leasehold  estate  ill  his  own  occupation 
the  rule  suggested,  ascertaining  the  clear  profit,    and 
making  a  rest  at  the  death  ?    Every  such  case  is  an 
authority  to  the  contrary.    The  point  is,  what  is  ad- 
vantageous, not  to  the  sole  owner  of  the  property,  but 
to  all  persons  interested ;  and  as  to  that  regard  must 
be  had  to  what  in  such  cases  is  practicable.    The  course 
is  an  account,  and  the  tenant  for  life  to  take  the  into 
rest  from  the  end  of  the  year.     In  every  case  it  h 
hard,  that  he  should  lose  the  interest  for  that  year 
According  to  this  there   must   be  a  special  directioi 
♦in  every  case,  where  there  is  leasehold  property;  anc 
he  would  have  the  whole  property  for  that  year.     I 
leasehold  estate  is  given  eo  nomine  to  A. ;  remainder  t< 
.J?,  it  must  be  enjoyed  as  given  x,  but,  if  it  is  to  be  con 
verted  with  all.  convenient  speed,  those  words  never  re 
quire  it  to  be  sold 'the  very  next  day.   Where  those  word 
occur  as  to  legacies,  interest  is  never  given  till  the  en< 
of  the  year.     The  Court  is  obliged  to  take  a  genera 
rule ;  as  it  is  impossible  to  make  the.  inquiry  in  ever 
particular  case.    Suppose,  the  testator  directed  his  eze 
cutor  to  convert  the  property  with  all  convenient  speed 
to  pay  certain  legacies ;   and  then  gave  the  interest  c 
the  residue  for  life ;  remainder  over :  the  legatees  couli 

•  mat 
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wake  no  complaint  till  the  end  of  a  year;  and  yet  their         180*2. 

claim  would  be  paramount  that  of  the  tenant  for  life,       ^^^ 
w*  ...  ,      «  .        .,         ,  Gibson 

it  an  annuity  is  given,  the  first  payment  is  paid  at  the  Vm 

end  of  the  year  from  the  death :  but  if  a  legacy  is  given         Bott. 

for  life,  with  remainder  over,  no  interest  is  due  till  the    Distinction 

end  of  two  years*    It  is  only  interest  of  the  legacy ;  and  between  an 

till  the  legacy  is  payable,  there  is  no  fund  to  produce  *nnm  ^  a|l    a 

interest.    I  remember,  when  it  was  not  clear  in  the  case  f    _ 

former  com* 

of  the  annuity;  though  it  is  so  now  certainly.     As  to  mcnceg  from 

legacies  there  is  no  other  direction  given  now  than  to  the  death; 

compute  interest  from  the  end  of  a  year  from  the  death  •  and  the  first 

except  where  the  will  directs  any  other  time.  payment  is  . 

doe  at  the  end 

Mr.  RomWy  in  Reply.  of  *»  *ew : 

There  is  a  difficulty  still  as  to  the  leasehold  houses,  neraiiv  j^- 
that  cannot  be  sold.    That  at  least  makes  a  bill  neces*  not  begin  to 
sary.    It  was  for  the  benefit  of  all  parties,   that   this  carry  interest 
property  should  be  sold,  when  it  was  sold*    As  to  the  till  the  end  of 
case  of  a  trade,   executors  never  venture  to  carry  on  ^6  ycart 
the  business,  till  it  is  sold.    The  business  is  stopped 
immediately.    The  distinction  between    an  annuity  and 
a  legacy  is  very  nice.    Where  the  fund-  is  productive, 
and  under  some  other  circumstances,  interest  commences 
from  the  death:    Maxwell  v.  WettenhaU,  *  Bedford  v.      [  *97  ] 
Tobi*(38).    At  least  they  have  a  right  to  interest  from 
die  death  of  the  testator. 


Lord  Chancellor. 
The  utmost,  that  can  be  contended  by  the  Plaintiffs  is,  J"«Sf  1WA« 
that  what  is  directed  to  be  done  shall  be  considered  as 
done*  They  can  only  therefore  claim  interest  upon  the 
capital,  as  it  was  at  the  death.  But  here  the  capital  is 
mnch  increased.  When  a  testator  gives  interest  of  a 
{and,  to  be  created  by  a  sale  as  soon  as  conveniently  can 

be, 
(38)  1  Fea.  308. 
Vol.  VII.  G 
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1802.         be,  he  means  only  the  interest  from  the  time  the  property 

J-^  can  conveniently  be  sold.      The  whole  practice  of  the 

^  Court  is  against  such  special  directions  as  to  the  value  aJ 

Bot*.         the  time  of  the  death.     The  old  authorities  say,  that  ii 

In  all  cases  of  the  testator's  fund  is  carrying  interest,  the  legacy  shall: 

legacy  interest  but  -8  not  that  expi0aed  now  by  every  day's  practice  1 

?   f  Suppose  him  to  have  stock  only,  no  other  property :  yel 

from  the  death*  now  no  *nterest  *8  Pven  upon  legacies  until  the  end  of  a 

unless  other-    vear  (^9)-  As  to  the  case  of  an  annuity,  that  I  mentioned 

wise  directed :  yesterday,  I  find  by  a  manuscript  note,  that  I  inquired 

the  old  rale,    from  Baron  Thompson,  when  a  Master  in  Chancery,  and 

depending         from  some  other  Masters ;  who  stated,  that  there  was  no 

»pon  the  fund,  settled  opinion  upon  it ;   but  the  better  practice  was  to 

or  blr^T'  bt  i5aIculate  k  as  Pavable  at  the  «n*  of  the  year  ( 40  ).  They 
in*  exploded  doubted,  whether,  if  a  sum  of  money  was  directed  to  be 
Wh  tU  placed  out  to  produce  an  annuity,  that  was  to  be  con-* 

sum  of  monev  8^ere<*  as  a  fegacy  payable  at  the  end  of  a  year,  or  as 
directed  to  be  an  annuity*  payable  from  the  death, 
placed  out  to 

produce  an  an-  As  to  the  leasehold  premises,  that  could  not  be  sold, 
nuity  is  to  be  ^ey  canriot  be  considered  otherwise  than  as  property, 
considered  as    wWch  it  wag  for  the  benefit  of  an  parties  to  suffer  to  re- 

.    *t  main  in  specie;  upon  that  I  think  the  Plaintiffs  may  have 

wjt|1  [  *98  ]  *  interest  upon  the  value  from  the  death;  for  there  is  a 
reference  to  consideration  for  that.  The  best  decree  in  this  cause  will 
the  time  of  be  to  declare,  that  the  property  to  be  converted  has  been 
payment,  converted  in  a  reasonable  time ;  that  the  persons  entitled 

qiUBre.  for  life  shall  have  the  interest  from  that  conversion ;  and 

as  to  the  other  leasehold  premises,  that  it  being  for  the 
interest  of  all  parties,  that  they  should  not  be  sold,  a 
value  shall  be  set  upon  them ;  and  the  persons  entitled, 
for  life  shall  have  interest  at  4  per  cent,  upon  that  value 
from  the  death  of  the  testator. 

(39>  See  Fearns  v.  Young,  1  Sch.   $  Lef.   11.       Storer 

post,  Vol.  IX,  549 :  nor  upon  v.   Prestage,    3  Madd.    107. 

a  residue  :    Stott  v.  Holliny-  Houghton  v.  Franklin,  I  Sim. 

worth,  3  Madd.  161.  $  Stu.  390. 

(40)  Post,  Vol.   IX,  553. 
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Rolls. 

1802. 
March  3d, 

PIGOTT  v.  WALLER.  ^  8/*- 

May  20th. 
ROBERT  PIGOTT,  being  seised  in  fee  among  other    A  codicil, 
real  estates  of  two  yndivided  third  parts  of  the  w*tn  three 
manor  and  advowson  of  Chesterton,  in  the  county  of  wl  ne8*e8>   . 
Huntingdon,  and  being  also  seised  of  other  real  estates  at  .    .         . 
Chesterton,  by  his  will,  dated  the  4th  of  December,  1724,  personai  cg_. 
and  duly  executed  to  pass  real  estate,  after  directing,  that  tate,  and  ex- 
Iris  personal  estate,  except  such  part  as  was  particularly  pressing.no  in- 
given,  should  be  applied  towards  payment  of  his  debts,  tention  as  to 
legacies,  &c.  and  giving  the  residue  to  his  eldest  son,  as  re-publication 
touching  and  concerning  his  real  estate  gave  and  devised  of  the  ™»  ls 

the  same,  as  follows:  all  .those  his  manors,  messuages,  « 

lion  i  ana 
hods,   tenements,  advowsons,  tithes,  and  hereditaments,  therefore   the 

whatsoever,  with  their  appurtenances,  in  the  county  of  wl\\  contain- 
Salop,    not  settled  on  his  eldest  son,    and  also  all  his  fog  a  general 
manors,  messuages,  &c.  in  the  county  of  Warwick,  and  devise,  lands 
also  all  his  lands  in  Little  Preston  or  elsewhere  in  the  purchased  in 
county  of  Northampton,  and  all  his  several  manors  and     e  mtervai 
townships  of  Chesterton,  Haddon,  and  other  places  men-  F 
tioned,  in  the  county  of  Huntington  and  Cambridge,  and    Estates  com- 
aO  his  messuages,  lands,  tenements,  rents,  tithes,  advow-  Pnie^  m  an 
•sons,  and  hereditaments,  whatsoever  and  wheresover  he  [  *99  ]   ft* " 
had  power  to  give  and  devise  by  that  his  will,  he  gave  j^-™--   ♦ke 
and  devised  the  same  to  trustees  and  their  heirs ;  and  de-  worjs  being 
dared  the  trusts,  first,  in  case  his  personal  estate  shall  sufficiently 
be  deficient  to  pay  his  debts,  legacies,  &c.  to  raise  such  comprehen- 
sions as  shall  be  necessary  to  pay  what  shall  not  be  paid  «ve,  notwith- 
twdve  months  after  his  decease;  and  that  the  rest,  re-  8tonding  an 

ndue,  and  remainder,  of  his  said  real  estate  before  given  _ 

..  .  agaiast  the 

m  trust,  as  aforesaid,  shall  be  and  remain  in  the  trustees  .^..^  •  „  ^ 
7        a  '  possession  ot 

and  their  heirs  for  the  benefit  and  advantage  of  his  eldest  ^e  party  and 
son  Robert  Pigott  for  his  life ;  and  from  and  after  his  his  intention 

decease  to  include 
them  from 
acts  done  under  a  misconception  of  his  title. 
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decease  in  trust  for  the  first  and  every  other  son  of  th 
said  Robert  Pigott  successively  in  tail  male,  remainder  t 
the  testator's  right  heirs  for  ever.  He  gave  to  his  tw 
daughters  Francis  and  Honor  the  sum  of  5000/.  a-piec< 
to  be  paid  at  their  respective  ages  of  eighteen,  o 
marriage. 

The  testator  made  the  following  codicil,  also  duly  exi 
cuted  to  pass  real  estate : 


<c 


t*ioo] 


tt 


tt 


Whereas  in  the  year  1724  I  made  my  last  will;  an 
did  then  give  to  my  two  daughters  Frances  and  Hone 
5000/.  to  each  after  my  decease ;  and  whereas  Hone 
46  is  married  to  John  Harvey f  Esquire,  and  I  have  giv« 
"  to  her  said  husband  6000/.  I  do  declare  that  to  be  he 
"  fortune,  and  that  she  is  not  to  have  any  more  thai 
100/.  to  buy  her  mourning.  And  whereas  I  left  in  w 
wOl  5000/.  to  my  daughter  Frances,  I  do  give  her  100QJ 
"  more.  I  do  desire  this  to  be  observed  as  a  codid 
"  to  my  will.  Dated  at  Chetwind,  January  3d,  1733 
"  I  do  also  order,  that  my  daughter  Frances  shall  havi 
"  200/.  paid  her  by  my  eldest  son,  when  she  is  married 
"and  100/.  at  my  decease." 

. .  By  indentures  of  lease  and  release,  dated  the  21st  an* 
*  22d  of  February,  1736,  the  remaining  third  of  th 
manqr  of  Chesterton  was  conveyed  to  the  testator  am 
his  heirs.  The  testator  after  that  purchase  made  an 
other  codicil,  also  duly  executed  to  pass  real  estate,  a 
follows : 


i< 


tt 


"  A  codicil  made  and  published  by  me  Robert  Pigott 
"  of  Chetwind,  in  the  county  of  Salop,  Esquire,  th< 
"  26th  day  of  June,  in  the  year  of  our  Lord  1742,  and  U 
"  be  annexed  to  my  last  will  and  testament,  and  mad; 

i 

"  part  thereof  to  all  intents  and  purposes.  Whereas  J 
"  the  said  Robert  Pigott  have  by  my  said  will  (amonga 
"  other  things)  given  and  devised  to  my  daughter  Franca 

"  Pigott 
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"Pigott,  the  sum  of  5000/.  and  by  a  codicil,  which  waff 

*  made-  some  time  .since  my  willy  and  annexed  thereto} 
"  I  have  also  given  and  devised  to  my  said  daughter 
0  Frances,  the  farther  sum  of  1000Z.,  and  I  have  since 

*  the  execution  of  my  said  will  and  codicil  provided  for 
"my  add  daughter  Frances,  and  given  or  secured  to, 
"  her  or  for  her  use  and  benefit  considerably  more  than 
"  the  legacies  devised  to  her  by  my  said  will  and  codicil, 
"  therefore  my  will  is,  that  the  legacies  of  5000&  and 
"1000/.,  devised  to  my  said  daughter  Frances  by  my 
csaid  will  and  codicil,  shall  not  be  raised  or  paid  to  her; 
"  and  -I  do  by  this  my  codicil  make  void  all  and  every 
"  devise  whatsoever  by  my  said  will  and  codicil  given,  de- 
M  vised,  and  bequeathed,  unto  my  said  daughter  Frances. 
"And  I  do  hereby  order  and  declare,  that  my  will  is, 
"that  only  the  sum  of  1002.  shall  be  paid  to  my  said 

*  daughter  Frances  by  my  executrix,  instead  of  the  sum 
a  of  5000/.  and  1000/.,  devised  to  her  by  my  said  will 
"and  codieiL" 


1802. 


PlOOTT 
WALfcEft* 


The  testaitor  died  in  February  1746.  Robert  Pigott, 
the  son,  died  upon  the  9th  of  May,  1770,  leaving  Robert 
Pigott,  his  eldest  son,  William  Pigott,  his  second  son* 
and  six  other  children* 


By  indentures  of  lease  and  release,  dated  the  15th  and 
I6th  of  June,  1770,  Robert  Pigott,  the  grandson,  con- 
veyed all  those  the  manors  or  lordships,  or '  reputed 
unors  or  lordships  of  Chesterton  and  Haddon,  with  the 
appurtenances  in  the  said  county  of  Huntingdon,  ani  all 
■aimer  of  tithes  to  them  or  either  of  them  belonging  or 
appertaining,  and  also  all  other  lands,  tenements,  and  he- 
leditariients,  in  Chesterton  aforesaid,  or  elsewhere  in  the 
county  of  Huntingdon,  whereof  the  said  Robert  Pigott 
« any  person  or  persons  in  trust  for  him  had  any  estate 
of  freehold  or  inheritance  in  any  manner  however,  to 
make  a  tenant  to  the  Praecipe  for  suffering  a  recovery 

to 
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to  the  use  of  Robert  Pigoit  in  fee ;  which  recovery  wai 
accordingly  suffered  in  Trinity  Term,  10  Geo.  III. 

By  indentures,  dated  the  1st  of  January,  1773,  re- 
Citing,  that  the  premises,  comprised  in  the  indentures  6: 
•February  1736,  had  descended  to  Robert  Pigott,  the  soa 
in  fee  simple  upon  the  death  of  his  father,  the  testator 
and  that  he  had  devised  the  same,  Robert  Pigott,  th. 
grandson,  in  order  that  the  expences  of  proving  the  wu 
of  his  father  in  Chancery  might  be  avoided,  Ratified  am 
confirmed  the  will  of  his  father;  and  released  to  tk 
trustee's  in  that  will  all  the  said  premises  so  devised. 

By  indentures  of  lease  and  release,  dated  the  4th  ac= 
5th  of  March,  1772,  the  heir  of  the  surviving  trust*- 
under  the  will  of  Robert  Pigott,  the  grand-father,  c<^ 
veyed  the  legal  estate  to  Robert  Pigott,  the  grandscM 
his  heirs  and  assigns. 

By  other  indentures  of  lease  and  release,  dated  the 
l3tb  and  14th  of  March,  1772,  reciting  the  indenture  of 
release  of  the  1st  of  January,  1772,  in  consideration  of 
16,500/.  the  devisees  in  trust  of  Robert  Pigott,  the  son* 
conveyed  to  Robert  Pigott,  the  grandson,  and  his*  heirs, 
*  all  the  premises  comprised  in  the  indentures  of 
February  1736. 

By  indentures,  dated  the  16th  March,  1772,  for  secur- 
ing 16,030/.,  Robert  Pigott,  the  grandson,  demised  to 
trustees  for  his  sisters  Honor  Pigott  and  Ann  Pigott, 
two  of  the -legatees,  who  had  joined  in  the  sale  under  the 
will  of  his  father,  the  said  manor  of  Chesterton  and  pre- 
mises, comprising  all  the  estates,  which  passed  by  the 
indentures  of  February  1786,  except  the  third  of  the 
advowson  of  Chesterton,  for  1000  years,  subject  to  re- 
demption. 


By 
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By  indentures,   dated  the  4th  of  September,    1779,  1802. 

Robert  Pigott,   in  consideration  of  50,500/.,    conveyed  -p*^ 

among  other  estates  all  the  premises  comprised  in  the  v 

indentures  of  February  1736,  in  trust  for  William  Waller,  Wallkb. 
his  heirs  and  assigns,  subjeet  to  'the  mortgage* 

Robert  Pigott,   the  grandson,   died  on  the  28th   of 
June,  1794,  without  issue. 

The  bill  was  filed  by  William  Pigott,    the    second 
grandson  of  the  testator,  claiming  as  equitable  tenant  in 
tail  the  premises  comprised  in  the  indentures  of  February 
1736 ;  upon  the  ground,  that  the  second  codicil  amounted 
to  a  republication  of  the  will,  and  that  the  recovery,  did 
not  comprise,  and  was  not  intended  to  comprise,  those 
premises ;    that  the  deed,    creating  the  tenant  to  the 
Praecipe,  did  not  in  description  comprise  or  extend  to 
those  premises ;  and,  with  reference  to  the  general  terms* 
that  Robert  Pigott  was  not  then  in  possession  of  the  said 
premises,  nor  could  affect  them  by  a  recovery;  nor  had 
any  such  intention ;   and  charging,  that  Robert  Pigott, 
the  father,  mistakenly  supposing,  that  the  fee  simple  of  the 
said  premises  had  upon  the  death  of  the  testator  become 
•vested  in  him,  the  eldest  son  and  heir  at  law  of  the      [  #10S  ] 
testator,   devised  them  upon  the  trusts  of  his  will ;  and 
immediately  upon  his  death  the  trustees  or  the  parties 
beneficially  interested  under  the  trusts  of  his  will  entered 
into  possession  or  receipt  of  the  rents  of  all  the  said  de- 
mised premises ;  and  continued  in  possession  until  March 
1T72;  when  the  premises  comprised  in  the  indentures  pf 
February  1736,  were  sold  and  conveyed  to  Robert  Pigott, 
the  grandson. 

,  The  bill  charged  notice  to  Waller,  the  purchaser,  of 
the  equitable  estate  tail  of  Robert  Pigott,  the  grandson ; 
and  the  answer  admitted  notice  of  all  the  instruments. 

It 
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It  was  taken  as  a  fact,  that  the  codicil  was  not  actually 
annexed  to  the  will.  • 

Mr.  RotniUy,  Mr.  Fonblanque,  and  Mr.  Leach,   for 
the  Plaintiff. 
The  questions  are ;  First,  whether  the  second  codicil 
bad  the  effect  of  re-publishing  the  will,  so  as  to  pass  the 
estate  purchased  in  the  interval :  Secondly,  if  it  did,  whe- 
ther those  estates  were  comprised  in  the  recovery. 

It  is  very  clear,  none  of  the  parties  conceived,  that  the 
codicil  had  this  effect.  There  are  many  cases  upon  this 
subject:  hut  the  law  is  perfectly  settled  by  the  last, 
Barnes  v.  Crowe  (4.1 );  in  which  all  the  preceding  cases  are 
cited,  and  much  dissussed;  and  Lord  Commissioner  Eyre 
seems  to  consider  it  absolutely  settled,  that  where  a  codicil 
attested  by  three  witnesses  refers  to  the  will,  it  passes 
the  whole,  including  lands  purchased  in.  the  interval; 
exploding  the  doctrine  of  the  necessity  of  actual  annex* 
ation.  The  case  of  Lady  Strathmore  v.  Bowes  (42)  went 
*  upon  the  particular  circumstances ;  and  therefore  con- 
firms the  rule.  That  decision  was  affirmed  in  the  House 
of  Lords ;  Lord  Thurlow  however  dissenting ;  and  holding 
it  a  re-publication  even  under  those  circumstances.  The 
direction,  that  the  codicil  shall  be  part  of  the.  will,  is 
equivalent  to  saying,  they  shall  be  one  instrument,  by 
bringing  down  the  will  to  the.  date  of  the  codicil,  not 
the  converse  of  that.  This  codicil  adds  the  words 
*'  to  all  intents  and  purposes."  The  doctrine  is  not  new. 
It  is  distinctly  stated  ip  flolTs  Abridgment (43).     Th* 

Statute 


(41)  Ante,  Vol.  I,  486. 
4  Bro.  €L  C.  2.  Ante,  Meg- 
gison  v.  Moore,  Vol.  II,  630. 
Crosbie  v.  Macdouall,  IV,  6 1 0. 
J?u*t,  De  Bathe  v.  fyrd  Fin* 


gal,  XVI,  167.  Bulme  v. 
Heygate,lMer.2&5.  Rowley 
v.Eyton,  2Mer.  128. 

(42)  7  Term  Rep.  B,  R.  489. 

(43)  I  RqL  46.  618, 
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Statute  of  Frauds  (44)  merely  prescribes  solemnities,  a* 
to  the  form  of  execution;  not  affecting  the  construction* 
The  nature  of  a  re-publication  is  only  to  express,  that  the 
instrument  is  the  will  at  that  time,  and  a  devise  of  all  the 
estate  he  has.  With  respect  to  the  dictum  of  Lord  Mans* 
field,  in  Heytin  v.  Heytin  (45),  noticed  by  Lawrence,  J. 
in  Lady  Strathmore  v.  Bowes,  and  upon  which  stress  has 
been  hud  in  other  cases,  there  w?s  indication  of  a  purpose 
to  pass  the  estates  in  a  particular  place :  but  if  it  had  not 
been  confined  to  a  particular  place,  but  was  general,  then 
it  would  have  done.  These  are  exceptions  founded  upon 
the  principle  itself.  According  as  the  disposition  by  the 
will  is  limited  or  general,  the  effect  pf  the  codicil  will 
be  limited  or  general.  Barnes  v.  Crowe  proves  a  pro* 
position  much  larger  than  is  necessary  for  this  case :  vis. 
that  the  codicil  is  a  republication,  so  as  to  embrace  all 
the  property  acquired  at  the  date  of  that  codicil.  The 
principle  is  very  satisfactory:  that  it  is  manifest,  the 
devisor  at  that  day  considers  his  will :  and  desires  it 
should  speak  upon  that  day.  This  codicil  contains  express 
words  of  annexation ;  upon  which  so  much  stress  has 
been  laid ;  though  that  is  now  matter  of  surprise ;  the 
declaration,  that  it  is  his  codicil,  being  in  effect  the  same 
•as  a  declaration,  that  it  is  to  be  annexed  to  the  will? 
a  codicil  being  in  its  nature  a  part  of  the  will.  In  the 
will  a  marked  anxiety  appears  to  dispose  of  all  the  estate 
be  had. 
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Upon  the  second  point  this  inconsistency  arises  from 
the  defenee.  The  party  is  supposed  in  1770  to  have 
suffered  a  recovery,  and  to  have  become  seised  in  fee, 
of  an  estate,  for  which  two  years  afterwards  he  gives 
16,5002.  as  a  purchase.  Upon  these  instruments,  notice 
of  which  is  admitted,  it  appears,  that  he  had  not  such  an 
estate  in  this  part  of  the  premises  as  he  could  convey.  It 
U  necessary,  that  the  person  creating  the  tenant  to  the 

Precipe 

(44)  Stat,  20  Ch,  II,  c.  3.  (45)  Cote  p.  130 ;  sec  p.  132, 
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Ptcecipe  should  be  in  possession  of  the  estate,  whether 
legal  or  equitable :  otherwise  he  cannot  give  it.  This 
person  was  not  in  possession*  It  is  also  necessary,  that 
he  should  intend  to  give  it.  It  is  not  sufficient,  that  in 
the  deed,  he  uses  general  and  comprehensive  words,  that 
would  embrace  even  lands,  of  which  he  did  not  know 
that  he  was  seised.  There  must  be  the  intention;  winch 
it  is  clear  there  was  not  in  this  instance ;  having  no  con- 
ception at  the  time,  that  he  had  any  title  in  these  estates. 
The  subsequent  purchase  amounts  to  demonstration,  that 
he  did  not  think  he  had  suffered  a  recovery,  and  acquired 
the  fee  of  them.  He  adopted  the  construction  of  his 
lather  by  contracting  for  the  purchase  with  the  persons 
deriving  under  his  father.  There  is  a  well  drawn  result 
ef  all  the  cases  of  recovery  by  Cestui  que  trust  in  tail  by 
Mr.  Cruise ;  shewing,  that  he  must  be  tenant  in  tail  in 
possession:  as  equitable  recoveries  are  to  possess  all  the 
forms,  as  far  as  possible,  of  legal  recoveries.  However 
general  the  words,  the  question  must  be  always  as  to  the 
intention.  If  the  exemplification  of  the  recovery  es- 
topped the  party  without  shewing  the  intention,  to  what 
an  extent  would  that  go !  It  appears  at  first  surprising, 
that  the  same  form  of  proceeding  should  be  necessary  to 
•destroy  an  equitable  as  a  legal  estate  tail:  the  latter 
depending  upon  the  recompence  to  be  .recovered  over* 
The  principle  is  however  satisfactory.  The  party  hav- 
ing the  same  quantity  of  interest  ought  to  have  the  same 
disposing  power  for  uniformity  of  judicial  decision.  If 
the  equitable  estate  could  be  destroyed  in  any  other 
way,  the  interest  of  the  issue  in  tail  would  be  less  pro* 
tected  in  equity  than  at  law. 


Mr.  Richards,  Mr.  Sutton,  and  Mr.  Harvey,  for  the 

Defendant  Walter:   Mr.  Piggott,  for  other  De* 

fendants. 

The  Defendant  Waller  has  the  legal  estate,,  purchased 

for  valuable  consideration.    The  bill  is  filed  by  a  person 

claiming 
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chiming  title  in  equity  to  take  from  such  a  purchaser  the 
estate  he  hat  and  the  advantage  the  law  undoubtedly 
gives  him. 

Upon  the  question  of  republication,  none  of  the  pre- 
ceding cases  establish  the  decision  of  the  Lords  Com* 
missioners  in  Barnes  v.  Crowe. '  An  heir  is  not  to  be  dis-» 
inherited  by  inference  not  necessary.  He  has  a  right  to 
see,  that  the  acts  disinheriting  him  are  unequivocal,  dear, 
And  decisive.  The  cases  prior  to  Barnes  v.  Crowe  re* 
quire  a  clear  intention  to  republish,  and  for  the  purpose 
of  passing  the  after-purchased  estate.  Before  the  Sta* 
fate  of  Frauds  a  will  might  be  republished  by  parol; 
Beckford  v.  Parnecot(46)>  The  other  Judges  doubted 
Fenner's  opinion,  and  determined  upon  the  othe*  ground. 
Instances  are  there  put  of  the  two  sorts  of  republication, 
express  and  implied.  All  the  Judges  but  one  thought, 
that  even  annexation  would  not  do ;  that  the  inference  as 
to  the  intention  could  not  be  drawn  from  that  circum- 
stance alone.  In  Lytton  v.  Lady  Falkland  (  47)  the  codi- 
cil, as  in  this  instance,  was  directed  to  be  annexed;  but 
•it  was  hot  in  fact  annexed;  and  that  was  considered  one 
reason  for  holding  it  no  republication.  In  Penphrase  v. 
Lord  LansAown  (48)  a  similar  decision  was  made.  In 
Acherley  v:  Vernon  (49),  upon  which  Barnes  v.  Crowe 
was  determined,  the  codicil  was  clearly  incorporated  by 
internal  evidence;  the  codicil  making  alterations  in  the 
will.  They  are  really  one  and  the  same  paper.  In  Com. 
Dig.  (50)  there  is  a,  passage,  that  a  new  publication  for 
another  purpose  is  not  sufficient ;  as  if  a  testator  after  a 
new  purchase  annexes  a  codicil  for  legacies,  this  is  not 
sufficient  to  pass  the  land  without 'Words  for  such  pur- 
pose; 
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(46)  Cro.  EHz.  403.  1  Rei. 
Ab.  618. 

(47)  2  Eq.  Co.  Ab,  768. 
*(48)£acca«,96:  stated  ante, 

VoL  I,   496,    in  Borne*  v. 


Crowe.    2  Eq.  Ca.  Ab.  768. 

(48)  Com.  38  h  3  Bro.P.  C. 
107. 

(60)  See  3  Com.  Dig.  De- 
vi*.  E.  4,  & 
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pose ;  and  though  no  authority  is  given,  the  passages  in 
that  work,  for  which  no  authorities  are  cited,  have  been 
always  considered  great  authority.  Hutton  v.Simpson(6l ) 
is  disapproved  by  Lord  Camden  in  the  Attorney  General 
v.  Downing  (  52),  but  without  reason.    In  Chobnondeley 
v.  Chobnondeley  (5S)  the  codicil  had  not  the  effect  of 
passing  the  lands  purchased  after  the  date  of  the  wilL 
In  Potter  v.  Potter  (54)  Sir  J.  Strange  proceeded  upon 
the  ground,  that  the  word  "  republished  "  was  used;  and 
also,  that  the  codicil  operated  by  additional  .charge  upon 
the  real  estate.    The  reasoh  was,  that  it  affected  the 
estate  he  had.    In  Gibson  v.  Lord  Montfort,  and 
v.  Rogers  (55),  Lord  Hardwicke  discusses  the  point;  but 
there  was  no  decision.    In  Jacfcson  v.  Hurlock  (56)  there 
wa*  no  after-purchased  lands;   but  the  will  was  com* 
pletely  revoked  at  the  date  of  the,  codicil.    There  is  a 
great  difference  between  a  republication  for  the  purpose 
of  passing  after-purchased  lands  and  for  republishing  a- 
will  revoked.    The  testator  spoke  of  his  will  as  subsist* 
ing ;  •  and  though  it  was  in  point  of  law  revoked,  yet  it 
was  republished  by  referring  to  it,  acting  upon  it,  and 
annexing  a  codicil  to  it.    A  codicil  is  to  be  taken  as  part 
of  the  will  to  all  intents  and  purposes  by  inference  of  law* 
It  is  so  considered  by  Sir  Joseph  Jekyt  and  Lord  Hard* 
vncke ;  and  must  be  so  considered  in  point  of  law.    In 
the  Attorney  General  v.  Downing  the  codicil  (57  )  has  a 

strong 


(51)  2  Fern.  722.    Sympson 
v,  Hom$byt  Pr.  Ch.  439. 
($2)  Amb.  571. 

(53)  Cited  I  Ves.  489. 

(54)  1  Ves.  437. 

(55)  1  Ves.  485.     Amb.  93. 

(56)  Amb.  487. 

(57)  That  codicil,  dated 
the  23d  of  December,  1727, 
gave  to  Mary  Townsend  for 
her  life  200&  a~year  and  all 
the  furniture  id  her  room  and 


also  1002. :  the  one  hundred 
pounds  to  be  paid  her  within 
two  months  after  the  testa* 
tor's  decease.  He  also  gave 
her  daughter  500/.  yearly 
during  her  life ;  and  proceeds 
ed  thus : 

"  And  I  do  oharge  all  my 
"  lands  with  the  payment  of 
"  these  two  annual  pay- 
"  menu,"  to  Mary  Townsend 
and  her  daughter* 
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Strong  expression ;  charging  all  bis  lands  with  two  annual 
payments ;  yet,  there  being  no  evidence  of  an  intention 
to  republish  the  will,  it  was  held  by  Lord  Camden  no  re- 
publication ;  an  heir  at  law  not  being  to  be  disinherited 
by  implication  not  necessary.  There  is  therefore  a  series 
of  authorities,  very  clear  in  the  result,  that  unless  an 
intention  perfectly  unequivocal  to  republish  appears,  the 
mere  circumstance  of  a  codicil  with  three  witnesses  will 
not  have  that  effect  In  Copping  v.  Fernyhough  (58) 
Lord  Tkurlaw  being  pressed  with  these  cases  avoids  de- 
termining die  general  point :  declaring,  that  he  purposely 
avoids  it.  It  rests,  therefore,  upon  Acherley  v.  Vehum 
and  Barn**  v.  Crowe.  The  prior  cases,  though  some 
suppose  annexation  necessary,  and  others  do  not,  all 
suppose  something  necessary  to  bring  the  will  down  to 
the  date  'of  the  codicil.  The  case  of  Barnes  v.  Crone 
turns  entirely  upon  Acherley  v.  Vernon;  which  does  not 
support .  it.  Upon  examining  the  Minute  of  the  House 
of  Lords  it  appears,  that  case  went  upon  the  incor- 
poration{59).  .    .  . 


'180ft. 
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The  codicil  in  this  case  was  not  annexed,  though  di- 
rected to  be  annexed*    The  testator  then  did  not  do 
•what  he  intended  to  republish  his  will ;  if  he  had  it  in  hk 
contemplation  to  do  so.    When  he  made  the  first  codi- 
cil, 


[10OJ 


(68)2  Bro.C.C.  291. 

(69)  By  the  Minutes  of  the 
Boose  of  Lords,  4th  of  Feb. 
1725,  it  appeared,  that  the 
Judges  were  of  opinion  upon 
the  first  question,  that  fee- 
farm  rents  would  not  pass, 
bat  profits  of  lands  would; 
and  upon  the  second,  that 
&e  codicil  was  incorporated 

skk  the  wfll;  which,  making 


it  one;  was  a  re-publication 
•thereof.  After  debate  the 
question  was  put,  whether 
that  part  of  the  decree  ref- 
lating to  the  fee-farm  and 
other  rents  be  reversed.  Re- 
solved in  the  negative;  and 
adjudged,  that  the  appeal  ba 
dismissed  and  the  decre* 
affirmed. 
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oil,  he  had  no  purpose  to  republish  the  will  He  had 
not  then  any  after-purchased  lands.  The  direction,  that 
the  codicil  shall  he  annexed  to  his  will,  and  made  part 
thereof,  i$  no  more  than  the  law  would  say  without  such 
direction.  The  sole  purpose  was  to  alter  legacies*  •  He 
might  have  conceived  it  right  to  revoke  the  bequest  of 
the  6000/.  with  three  witnesses :  But  suppose  no  reason 
can  be  assigned  for  that,  is  there  a  necessary  inference 
to  disinherit  the  heir  ?  The  land'  had  been  conveyed  tp 
him  #hc  years  before ;  and  was  not  in  his  contemplation. 
Either  the  instrument  ought  to  be  re-executed,  or  the 
codicil  .ought  clearly  to  shew  the  intention,  according  to 
all  the  cases  previous  to  Acherley  v.  Vernon:  or  it.  ought 
to  be  so  executed  as  to  carry  with  it  from  the  mode  of 
execution  such  intention,  either  by  being  upon  the  same 
paper,  or  by  being  annexed  to  the  will,  so  As  to  raise 
the  supposition,  that  he  had  that  paper  in  his  hand. 
It  is  an  extraordinary  proposition*  that  an  instrument 
executed. for  the  mere  purpose  of  altering  or  revoking 
the  will  «\s  to  a  legacy,  for  instance,  5/.  to  a  servant 
should  have  the  effect  of  giving  the  will  a  greater  effect 
by  passing  after-purchased  lands.  There  is  no  incon- 
sistency, as  supposed  by  Lord  Commissioner  Eyre,  be- 
tween Acherley  y.  Vernon  and  The  Attorney  General  ▼• 
*  Downing?  the  former  going  upon  the  particular  circuiQr 
.  stances;,  not  laying  down  a  general  rule,  that  a  codicil 
with  three  witnesses  shall  republish  the  will  for  this  pur- 
pose; And  Barnes  v,  Crowe  might  have  been  well  de- 
cided upon  the  circumstance,  that  it  was  all  a'  continu- 
ation of  *pne  paper;  it  was  impossible  to  publish  ope 
without  publishing  the  other.  The  words  of  the  codiqil 
kk  Acherley  v.  Vernon,  J*  I  deyise  my  real  estate  to  them 
"accordingly,"  were  sufficient  to  carry  the  Teal  estate 
independent  of  the  will.  The  codicil  in  The  Attorney 
General  v>  Downing,  after  giving  two  annuities  of  5001. 
and  900/.  proceeds  thus :  *  And  I  do  charge  all  my  lands 
with  the  payment  df  these  two  annual  payments "  to 
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Ifts.  Townsend  and  her  daughter.  The  codicil,  so  far 
from  being  necessarily  a  republication  of  the  will,  is  a 
mere  act  of  revocation ;  containing  no  mark  of  bounty ; 
intending  no  addition  to,  but  to  take  from,  the  will* 
What  Lord  Kenyon  says  in  Lady  Strathmore  v.  Bowes 
puts  an  end  to  all  the  doctrine,  that  the  mere  execution 
of  the  codicil  will  do ;  stating  the  question  to  be,  whether 
the  intention  was  to  pass  by  the  codicil  any  thing  more 
than  would  have  passed  by  the  will  itself. 
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Upon  the  second  question,  it  is  contended,  that  an 
actual  entry  by  die  tenant  in  tail  is  necessary  to  make 
i  tenant  to  the  Praecipe?  In  point  of  law  he  was 
tenant  in  tail  in  possession  for  that  purpose  from  the 
moment  the  tenant  for  life  died.  There  is  no  evidence* 
that  he  was  not  in  possession.  He  must  therefore  be 
taken  to  be  equitable  tenant  in  tail,  the  possession  being 
in  point  of  law  with  his  trustee,  and  in  equity  with 
him,  unless  a  disseisin  can  be  shewn.  At  the  date  of  the, 
deed  for  making  the  tenant  to  the  Ptacipe  there  was  no. 
adverse  possession  against  him.  It  is  impossible  to  shew 
an  equitable  disseisin.  The  rents  could  not  be  received* 
#Tbey  were  not  due.  No  one  else  received  them*  The 
tenant  was  tenant  of  the  person  entitled.  The  Court  ia 
therefore  called  upon  to  presume,  that  there  was  no 
possession.  It  cannot  be  said,  the  recovery  is  bad,  and 
against  a  purchaser,  because  a  year  and  a  half  after-, 
wards  a  disseisin  was  permitted.  Bull  v.  Wyatt  (60). 
The  argument  is,  that  by  a  subsequent  act,  the  purchase* 
a  year  and  a  half  afterwards,  it  appears,  he  was  not  in 
possession;  but  during  the  preceding  year  and  u  half 
die  possession  must  be  presumed 'with  him:  adverse  pos^ 
session  not  being  shewn.  No  sale  was  then  in  content 
pWon.  .  That  transaction  a  year  and  a  half  afterwards 
cannot  destroy  the  effect  of  the  recovery;  which  bars. 
41  latent  intaib,  &c.    It  is  impossible  to  say;  the  descrip-t 

tion 
(60)  Cro.  <X-3tf8. 
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tion  does  not  include  these  very  lands.  That  descrif* 
tion  is  correct,  if  they  were  to  be  included,  and  inaccurate 
if  they  were  not  Undoubtedly  the  intention  was  to  de- 
feat all  the  limitations,  and  convert  his  estate  to  a  fee 
simple.  The  transaction  of  the  purchase  from  the  trus- 
tees may  be  accounted  for*  It  might  have  been  sug* 
gested,  that  the  codicil  was  not  a  re-publication.  Then 
dealing  with  his  sisters,  proposing  to  give  them  16,000£ 
in  satisfaction  of  whatever  they  might  be  entitled  to 
under  the  will,  to  prevent  family  litigation,  he  might 
naturally  say,  there  was  a  doubt;  that  he  had'  Suffered 
a  recovery,  in  case  he  should  be  tenant  in  tail;  but 
he  would  not  put  it  upon  that  question  between  him 
and  his  sisters ;  but  would  purchase  from  the  trustees ; 
and  the  next  day  he  makes  a  provision  for  his  sisters* 
It  was  a  family  transaction.  As  to  the  notice,  the  no- 
tice admitted  is  only  knowledge  of  the  deeds;  not  of  the 
fact,  upon  which  the  Plaintiff  relies,  that  there  was  no 
possession  in  Robert  Pigott;  unless  those  deeds  prove 
that.  Can  the  Defendant  be  affected  with  notice  of 
•that  fact  merely  by  the  transaction  with  the  trustees 
two  years  afterwards  ?  That  is  the  only  fact,  the  know- 
ledge of  which  can  affect  his  conscience.  The  word* 
of  the  recovery  comprising  the  premises,  a  purchaser  or 
mortgagee  is  not  to  be  called  upon  to  shew  an  intention 
to  include  them.  Words  more  general  and  comprehen- 
sive could  not  be  used ;  sweeping  words  to  take  in  every 
thing  omitted.  After  the  recovery  the  Court  would  have 
Ordered  the  trustees  to  convey  to  him. 


This  point  involves  most  important  consequences,  if  it 

can  be  contended,  that  a  tenant  in  tail,  not  in-  actual 

possession,  cannot  suffer  a  recovery.    It  was  hot  the  old 

law,  that  a  tenant  in  tail  in  equity  must  suffer  an  eqtrit-* 

able  recovery.  Till  the  case  of  North  v.  Champemoon  (61) 

he  could  deal  with  it  as  tenant  in  fee :  Fletcher  v.  Tol* 

let, 
(61)  2  Ck.  r<*.  63,  78.    1  Kent.  13. 
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kt(6&),  and  Radford  v.  Wilson  (63),  referred  to  in  the 
note  (64).  The  subject  is  also  noticed  (65)  in  Legate  v. 
SewelL  It  is  not  now  however  to  be  contended,  that  a 
recovery  is  not  necessary,  if  the  party  is  tenant  in  tail  in 
equity.  But  such  a  tenant  in  tail,  where  there  is  no  pre* 
ceding  estate  of  freehold,  is  entitled  to  suffer  a  recovery, 
whether  he  has  actually  entered,  or  received  the  rents, 
or  is  in  the  actual  possession,  or  not*  There  is  a  great 
difference  between  seisin  and  possession:  Matheson  v. 
Trot  {66).  Whoever  tak$s  by  devise  is  in  immediately 
upon  the  death  of  the  devisor;  and  no  entry  is  necessary* 
So,  a  person  taking  in  remainder  after  an  estate  for  life  is 
in  immediately  on  the  death  of  the  tenant  for  life  without 
actual  entry.  The  possession  of  the  tenant  is  that  of  the 
party  entitled  to  the  rents;  who  has  a  sufficient  possession 
to  sustain  a  recovery ;  unless  there  is  a  disseisin  or  intru- 
sion. Nothing  short  of  that  can  prevent  the  freehold  in 
•law  from  remaining  in  the  party  entitled  to  it.  In 
Taylor  v.  Horde  (67 ),  in  which  case  Lord  Mansfield 
goes  at  large  into  the  doctrine  of  disseisin,  and  which  was 
brought  on  again  in  Cowper's  Reports  (68),  and  the  judg- 
ment affirmed  in  the  House  of  Lords,  the  recovery  was 
held  bad,  though  under  actual  possession  recovered  in 
ejectment:  the  right  being  in  the  person,  who  had  the 
freehold  in  law.  From  that  case  and  passages  in  Pigott(69) 
it  is  clear,  that  possession  without  the  freehold  will  not 
do,  and  the  freehold  without  the  possession  will  do. 
Eren  if  the  trustees  had  taken  the  rents,  that  would  not 
hare  been  a  disseisin;  for  a  disseisin  is  a  tortious  act; 
and  a  man. cannot  be  disseised  with  his  own  consent, 
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((B)  AnU,  Vol.  V,  3. 
(tt)  3i*fA.8l5. 
(fc)  Ante,  Vol.  V,  13. 
(85)  1  P.  Witt.  91. 
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except  in  those  cases,  in  which  he  is  at  liberty  to  consider 
himself  disseised  for  the  purpose  of  bringing  such  action 
as  best  suits  his  purpose.    Sir  William  CordelTs  Case  (70) 
is  also  strong  to  shew,  that  though  the  possession  is  in 
others,  the  legal  freehold  is  in  the  party  entitled  to  it ; 
who  is  seised  notwithstanding  the  actual  possession  in 
others.     The  circumstance,  that  it  is  an  equitable  estate, 
increases  the  difficulty  of  supposing  a  disseisin.    In  equity 
mistake  will  not  operate  to  the  prejudice  of  the  party. 
As  Lord  Hardwicke  says  in  Lord  Townshend  v.  Ash  (71 ), 
the  law  allows  fictions  to  support  a  right,  but  not  to  create 
a  wrong.     The  rule  is  never  to  consider  any  interest  after 
a  vested  remainder  in  tail.    For  the  purpose  of  sale,  par- 
tition, &c.  the  Court  looks  no  farther  than  the  first  person 
Entitled  to  an  estate  of  inheritance.    Challaner  v.  jtftrr- 
haU  (72)  bears  much  upon  this,    In  Philips  v.  Bridges  (73) 
the  Court  confirmed  the  act  of  equitable  tenant  in  tail 
without  regard  to  the  trustee.     There  can  be  ho  distinc- 
tion between  a  recovery  upon  an  equitable  and  upon  a 
•legal  estate  with  respect  to  the  recompence   over  in 
value.     A  common  recovery  is  in  truth  now  looked  upon 
as  nothing  more  than  a  mode  of  conveyance,  which  the 
law  allows  to  tenant  in  tail  (74).   Is  it  consistent  with  that, 
that  equity  should  now  overturn  that  conveyance  upon 
such  grounds  ?   Such  an  objection  involves  consequences 
the  most  extensive  and  dangerous  to  property  and  title. 


A  third  consideration  is,  whether  a  person  in  such  a 
situation  has  any  right  to  call  upon  a  Court  of  Equity  for 
assistance;  or  whether  there  is  any  equity  in  the  case: 
ChaUaner  v.  MurhaU  (75) ;  Fletcher  v.  Toilet  (76);  and 

this 


(70)  Cited  8  Co.  90,    in 
Matthew  Manning's  Case. 

(71)  3  Atk.  336. 

(72)  Ante,  Vol.  II,  524. 

(73)  Ante,  Vol.  Ill,  120. 
See  other  cases  of  Equitable 


Recovery,  in  the  note,  128. 
(14)Willes,453.  l/ft/,.73, 
Martin  v.  Strachan. 

(75)  Ante,  Vol.  II,  524. 

(76)  Ante,  Vol.  V,  3. 
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this  assumes  a  very  different  complexion  in  the  case- of  a 
purchaser.  '  This  Court  will  not  assist  such  a  Plaintiff  to 
take  from  a  purchaser  an  estate  sold  in  the  face  of  the 
remainder-man  in  equity;  who  permitted  the  money  to 
be  paid ;  and  who,  if  he  had  intimated  a  doubt  about 
the  title,  would  have  been  barred  immediately  by  k 
recovery. 


1809, 
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Mr.  RomUly,  in  Reply. 
As  to  the  third  question,  was  it  incumbent  upon  the 
remainder-man  to  tell  his  -brother,  he  might  cut  off  the 
intailt  It  is  too  much  to  say,  a  Court  of  Equity  does 
not  regard  an  interest  standing  after  an  estate  tail.  The 
Lord  Chancellor's  Act  (77),  and  the  construction,  that 
lias  been  made  upon  it (78),  shew  the  contrary:  but  ait 
ill  events  the  prior  estate-tail  must  be  in  existence. 


The  only  serious  questions  are  the*  other  two.  As  to 
die  republication  all  the  authorities,  except  Lytton  v. 
Lady  Falkland  and  Hutton  v.  Simpson,  which  two  cases 
•have  been  over-ruled,  make  out  this  proposition ;  that, 
where  a  codicil  attested  by  three  witnesses  is  expressed 
in  terms,  from  which  it  appears,  that  by  executing  the 
todicO,  the  intention  was  to  republish  the  will,  it  shall 
pass  after-purchased  estates,  though  the  testator  had  them 
not  in  contemplation;  and  it  is  not  necessary  to  shew  an 
intention  in  that  codicil  to  pass  them.  The  object  of 
that  codicil  may  be  only  to  revoke  a  legacy.  The  words 
u  to  all  intents  and  purposes,"  therefore  are  not  imma- 
terial. The  case  of  Penphrase  v.  Lord  Lansdown  is  also 
over-ruled  by  Acherley  v.  Vernon.  The  questions  put  to 
the  Judges  shew  the  true  ground  of  that  case ;  and  that 
it  wis  not  that,  which  is  now  supposed.    It  was  taken 

in 
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(78)  Ex  parte  Bennet,  ante,     I,  512. 
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inall  the  subsequent  cases  as  the  clear  ground,  that  the 
codicil  was  a  republication,  and  as  such  passed  the  after- 
purchased  estates.  Besides  some  after-purchased  estates 
were  expressly  devised  by  that  codicil;  whence  a  fair 
argument  arose,  that  he  did  not  mean  to  pass  the  rest  of 
Jthat  after-acquired  property.  Huiton  v.  Simpson  is  expli- 
citly treated  as  of  no  authority,  particularly  in  The  Attorr 
ney  General  v.  Downing.  The  passage  in  Comyns's  Digest 
is  a  mere  opinion  against  decisions  ;•  but  even  that  pas- 
sage does  not  support  that,  for  which  it  is  cited;  for  it 
•supposes  the  qualification,  that  there  are  no  words  to 
shew,  he  means  a  republication  of  hiswill.  In  Gibson  v. 
Lord.  Montf art 9  though,  not  a  decision  upon  the  question 
TLiOrdHardwicke  gives  a  clear  opinion  in  favour  of  the -re- 
publication) and  Potter  v.  Potter  is,  as  far  as  it  goes,, to 
the  saipe  effect.  According  to  Jackson  v.  Hurlock  the  only 
consequence  of  republishing  the  will  is  to  make  it  speak 
m%  thfrt  time*  What  difference  in  good  sense  can  there*  be 
between  the  annexation  of  a  codicil  and  a  separate  paper; 
unless  indeed  the  annexation  takes  place  before  exe- 
cution ;  and  then  there  ought  to  be  a  declaration  by  the 
testator,  to  shew,  that  it  was  previous.  If  there  is  any 
thing  in  subsequent  annexation,  it  depends  merely  upon 
♦the  intention;  and  then  the  expression  of  desire,  that  U 
shall  be  annexed,  i*  precisely  the  same.  Doe  v.  Davy {79) 
hnot  near  so  strong  in  favour  of  a  republication;  for  by 
'that  codicil  the  devisor  makes  a  disposition  of  real  estate. 
It  appears  therefore,  that  he  had  that  real  estate  in  con- 
iemplatiop.  In  this  case  there  can  be  no  purpose  but  to 
republish  the  will.  What  other  meaning  can  the  words 
f\  to  all  intents  and  purposes"  have?  His  intention  mus£ 
be  conceived  thus:  "  I  mean  as  completely  not  to  die 
"  intestate  as  to  any  part  of  my  property  as  I  meant  at 
.'*  the  date  of  my  will ;  in  which  I  used  the  most  com* 
"  prehensive  words ;  and  I  mean  the  same  thing  now ; 
,"  except  in  the.  respect,  in  which  I  now  aker  it." 


(70)  Cwp,  150. 
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As  to  the  recovery,  the  argument  is,  that,  before  a 
person  caiTsufler  a  recovery,  he  must  have  some  kind  of 
possession ;-  not  that-  he  must  have  made  an  actual  entry ; 
and  in  this  instance  it  appears  by  clear  and  satisfactory 
evidence,  that. at  the  time  of  the  recovery  he  was  not  in' 
possession.  It  is  said,  he  had  a  right  to  the  possession; 
and  that  is  a  seisin  in  law.  But  he  did  not  know  he  had 
i  right  to  the  possession :  nor  is  that  admitted.  He  sup- 
posed,' as  his  father  supposed,  that  he  had  no  such  right. 
He  takes  a  conveyance  from  the  trustees  of  his  father's 
.w3L  The  deed  reciting  the  will,  and  that  the  estate 
pissed  by  it,  that  is  an  admission,  that  the  estate  was  pro- 
perly dewed,  and  that  the  devisees  had  taken  possession 
aider  the  will.  In  the  absence  of  all  other  evidence 
Aat  is  a  strong  evidence,  that  he  was  not  in  possession. 
How  do  the  authorities  referred  to  bear  upon  the  question? 
As  to  the  passage  vaPigott  (80)  there  can  be  no  doubt, 
that  where  the  tenant  for  life  surrenders  to  the  remainder- 
man in  tail,  the  possession  of  the  former  is  that  of  the 
latter.  As  to  Taylor  v.  Hordet  it  is  agreed,  a  person. not 
f  having  an  estate  of  freehold  cannot  suffer  a  recovery, 
though  in  possession :  but  I  deny,  that  the  converse  of 
that  proposition  follows*  It  is  not  likely,  according  to 
human  nature,-  that  he  should  mean  to  do  an  act  of 
kindness,  without  a  suggestion,  that  he  thought  he  had 
the  absolute  title;  and  taking  all  the  discredit  of  making 
a  dry  purchase.  Such  an  inference  is  impossible.  The 
words  of  the  deed  making  the  tenant  to  the  Praecipe  are 
general,  taken  from  the  will  t  but  there  was  no  intern 
tkm  of  passing  this  estate  by  the  recovery : .  nor  was  the 
party  in  possession. 
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The  Master  of  the  Rolls, 
'  The  first  question,  whether  the  land,  of  which  the 
Plaintiff  claims  to  be  equitable  remainder-man  in  tail, 

passed 
(80)  Pig.  /fee,  41. 
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passed  under  the  will  of  Robert  Pigott,  the  gnu 
father,  depends  upon  another  question;  whether  tt 
will  was  republished  by  the  codicil  of  1742.  It  is  a 
mitted,  the  Estate  did  Hot  pass  by  the  will,  as  original 
executed*  That  will  has  never  been  re-executed.  T 
codicil  executed  sinoe  does  not  profess  to  pass  this  < 
tate.  If  this  question  were  entire,  it  would  be  diffiei 
to  maintain,  that  the  estate  was  well  devised,  consistent 
with  the-  rule,  that  the  will  operates  upo.n  such  Ian 
only  as  the  devisor  had  at  the  time  of  the  executu 
and  consistently  with  the  Statute  of  Frauds ;  by  wto 
no  land  can  be  devised  but  by  a  will  duly  execufe 
according  to  the  provisions  of  that  Statute.  The  co 
elusion  in  former  times  upon  this  subject  was,  that  ti 
land  remained  undevised.  No  doctrine  was  more  m 
tied  than  this  was  at  one  period.  In  Lytton  v.  Lot 
Falkland,  in  1708,  upon  a  codicil  not  much  difiero 
in  substance  from  this  Lord  Cowper,  assisted  by  tl 
Master  of  the  Rolls  and  two  of  the  Judges,  hd 
that  since  the  Statute  of  Frauds  there  can  be  i 
devise  of  lands  by  an  implied  republication ;  for  tl 
•paper,  in  which  the.  devise  is  contained,  ought  to  1 
re-executed  in  the  presence  of  three  witnesses.  A  simil 
question  arose  three  years  afterwards,  in  the  11th  ye 
of  Queen  Anne,  in  Lord  Lansdowris  Case ;  which  cp 
tained  a  strong  circumstance  of  constructive  republic 
tion ;  the  codicil  containing  several  references  to  the  wil 
but  it  was  held  by  Lord  Parker  and  the  whole  Court 
King's  Bench,  that  since  the  Statute  there  can  be  i 
republication  by  implication ;  but  the  will  must  be  r 
executed.  In  Hutton  v.  Simpson,  or  Simpson  v.Homsb 
as  it  is  called  in  Precedents  in  Chancery,  the  same  do 
trine  is  recognized.  Then  came  Acherley  v.  Vernon, 
which  the  doctrine  of  constructive  republication  was  £ 
troduced  for  the  first  time,  as  far  as  I  can  find,  sinoe  tl 
Statute.  A  direct  republication  or  re-execution  is  i 
unequivocal  act,  making  the  will  operate  precisely  as 
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it  was  executed  upon  the  day  of  the  republication.  But 
a  reference  to  the  will  proves  only,  that  the  devisor 
recognizes  the  existence  of  the  will ;  which  the  act  of 
making  a  codicil  necessarily  implies ;  not,  that  he  means 
to  give  it  any  new  operation,  or  to  do  more  by  speaking 
of  it  than  he  had  already  done  by  executing  it.  Why 
his  speaking  of  it  should  make  the  will  speak,  as  it  is 
•aid,  is  not  very  easily  discernible,  as  a  question  of  in- 
tention. It  has  not  ceased  to  exist.  Therefore,  if  he 
speaks  of  it  at  all,  he  must  speak  of  it  as  existing  upon 
the  last  day  as  well  as  the  first.  But  can  that  shew,  that 
he  means  it  to  exist  in  any  other  form  or  with  any  other 
effect  than  he  originally  gave  it? 
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In  Achertey  v.  Vernon  the  House  of  Lords  did  not  de- 
termine, nor  in  subsequent  cases  were  they  understood  to 
have  determined,  that  every  codicil  duly  executed  would 
republish  a  wilL     Then  it  is  a  question  of  intention, 
apon  the  particular  wording  of  the  codicil.     Each  case 
must  depend  upon  its  own  peculiarities.     I  much  ques- 
tion, +  whether  by  substituting  uncertainty  for  certainty 
the  intention  would  be  accomplished.    It  can  hardly  be 
stated,  as  a  general  rule,  that  by  a  codicil  relating  only 
to  a  trifling  legacy  the  devisor  should  be  supposed  to 
give  his  will  any  farther  effect  as  to  his  real  estate* 
Even  when  he  says,  he  ratifies  and  confirms  his  will, 
that  means  only,  as  it  already  stands,  and  the  disposition 
already  made.    If  it  is  said,  there  is  any  form  of  words, 
upon  which  in  all  cases  a  definite  construction  shall  be 
put,  you  do  not  profess  to  inquire  into  the  actual  inten- 
tion in  the  given  case :  but  you  set  up  a  technical  rule, 
that  will  as  often  frustrate,  as  execute,  the  intention.    If 
we  are  to  have  a  rule,  the  old  rule  appears  to  be  the 
better;    for  that  is  consistent  with  the  Statute.     That 
decision  does  set  aside  the  old  rule ;  and  to  the  autho- 
rity,of  that  decision  the  Court  have  found  themselves 
bound,  as  I  am,  to  submit. 
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From  the  decision  of  that  case  to  that  of  Barnes*. 
Crowe,  Courts  of  Equity  have  been  much  at  a  loss  what 
precise  line  to  adopt $  holding  the  codicil  sometimes  a 
republication,  sometimes  not  to  have  produced  that  ef- 
fect. In  Cholmondeley  v.  Chohnondeley  (81 ),  decided  in 
1733,  it  was  held,  that  the  codicil,  though  distinct^ 
referring  to  the  will,  did  not  republish  it  In  Potter  v* 
Potter  (82)  on  the  other  hand  Sir  John  Strange  held  the 
codicil  a  republication;  and  could  not  have  held  otbwN 
wise  consistently  with  Acherley  v.  Vernon.  In  Jackson  ▼. 
Hurlock  the  codicil  was  held  under  the  circumstance* 
&  republication.  In  The  Attorney  General  v.  Downing 
Lord  Camden  held  the  codicil  not  a  republication;  and 
he  takes  it  to  be  a  question  of  intention ;  and  that  there 
was  no  republication,  because  no  intention  to  republish 
appeared  in  the  oodicil.  It  does  not  appear,  that  Lord 
*Hardwicie  ever  made  a  decision  upon  this  point:  but  ib 
Gibson  v.  Lord  Montfort  he  discusses  it.  He  seems  gvi* 
dently  to  have  felt  a  degree  of  embarrassment  from  the 
situation,  in  which  this  question  was  left,  and  to  have 
entertained  a  wish  to  extract  from  Acherley  v.  Vernon 
itself  some  distinct  and  precise  rule ;  and  though  he  did 
not  decide,  he  strongly  inclined  to  hold,  that  upon'  the 
principle  of  that  case  every  codicil  duly  attested  ought 
to  be  held  a  republication.  The  Lords  Commissioners  in 
-Barnes  v.  Crowe  appear  to  have  determined  that  to  be 
the  rule  established  by  that  decision;  and  they  ad&pted 
and  acted  upon  that  rule  in  that  case.  Their  opinion 
seems  to  be,  that  the  codicil  was  incorporated  with  the 
will.  The  general  proposition  (83),  referred  to  by  Lord 
Commissioner  Eyre,  is,  that  the  execution  of  a  codicil 
should  in  all  cases  be  an  implied  republication.  Lord 
Commissioner  Eyre  states  the  particular  circumstances  in 
that  case,  amounting  to  what  he  calls  internal  evidence 

of 


(81)  Cited  1  Fes.  489. 

(82)  \  Ves.  437. 


(63)  Ante,  Vol.  I,  498. 
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of  annexation  t  the  first  codicil,  which  was  not  duly  exe- 
cuted, was  begun  upon  the  last  sheet  of  the  will ;  and 
the  codicil  duly  attested  was  begun  upon  the  last  sheet 
of  that  codicil.  But  Lord  Commissioner  Eyre  inclined 
to  think,  annexation  could  have  no  effect;  and  he 
abandons  that  ground  for  fear  of  intrenching  upon  the 
Statute  by  raising  evidence  out  of  circumstances  in  their 
nature  parol ;  and  takes  the  general  ground  as  safer  and 
better.  Undoubtedly  therefore  that  case  was  determined 
■pon  that  general  ground.  It  would  be  impossible  with- 
out contradicting  that  case,  which,  as  it  lays  down  a  ge- 
neral rale,  I  have  no  disposition  to  do,  to  determine  in 
this  case  against  the  republication.  Except  that  single 
circumstance,  which  Lord  Commissioner  Eyre  afterwards 
expressly  lays  out  of  the  question,  the  annexation,  there 
b  no  substantial  difference  between  that. case  and  this. 
♦That  affords  a  certain  rule ;  and  if  I  depart  from  that, 
it  would  only  be  to  set  every  thing  loose  again;  not  to 
get  back  to,  what  I  think  better,  the  old  rule ;  for  then 
Acherley  v.  Vernon  would  be  in  the  way.  I  am  therefore 
disposed  from  the  convenience  of  adhering  to  settled 
rales  pnd  deference  to  former  decisions  to  hold  this 
codicil  ft  republication.  . 


1802. 


PlOOTT 
9. 

Waller. 


[  *m  ] 


It  follows,  that,  whatever  might  be  the  misapprehend 

lion  of  the  parties  as  to  their  rights,  it  must  be  taken, 

that  the  estate  in  question  passed  to  the  trustees  under 

the  will  of  the  grandfather ;  that  his  son  had  only  an 

equitable  life  interest  in  them ;   and  bis  will  could  not 

in  any  degree  affect  them.   When  he  had  a  son  born,  an 

tquitable  estate  tail  vested  in  him  in  remainder ;   and* 

when  his  father  died,  an  estate  in  possession.    Then  be 

had  such  an  estate  as  could  be  the  subject  of  equitable 

recovery ;  that  is,  clearly  an  equitable  estate  tail.     He  did 

puffer  a  common  recovery  in  v words   broqd   ajid  geperal 

pnough  to  comprehend  the  lands  in  controversy ;  which 

We  included  by  name  aswell.au  by  general  description; 
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and  if  the  moment  after  he  had  sold  them,  it  does  not 
seem,  that  the  Plaintiff  could  in  any  way  impeach  the 
title  of  the  purchaser;  for  he  would  not,  as  far  as  now 
appears,  have  been  in  possession  of  any  fact,  out  of 
which  an  objection  could  arise.  But  from  a  fact,  that 
occurred  afterwards,  an  inference  is  drawn,  1st,  thai*  at 
the  time  of  the  recovery  the  party,  who  suffered  it,  moat 
have  been  out  of  possession  (84);  2dly,  that  he  could  not 
intend  to  comprehend  these  lands;  and  therefore  die 
recovery  neither  could,  nor  was  meant  to  affect  the 
estate  claimed  by  the  Plaintiff.  The  acts  relied  on  for 
that  purpose  are  these :  Robert  Pigott,  the  father,  hav- 
ing devised  thfct  land  to  trustees,  the  son  released  to 
those  trustees,  in  order  to  relieve  them  from  the  neces- 
sity of  proving  the  will  in  Chancery;  and  he  afterwards 
?  purchased  that  very  estate  from  the  trustees.  These 
acts  are  said  to  shew,  that  he  was  ignorant  of  his  rights 
under  the  will ;  and  could  not  intend  to  suffer  a  recovery 
of  lands,  to  which  he  did  not  think  he  had  any  claim. 
On  the  contrary,  it  is  said,  the  trustees  would  take  pos- 
session of  all  the  estates  devised  to  them.  It  is  highlj 
probable,  I  admit,  that  he  was  ignorant  of  his  right.  He 
supposed,  the  estate  descended.  He  did  not  know,  the 
codicil  was  a  republication  of  the  will.  But  in  contem- 
plation of  law,  the  right  was  in  him  as  completely  and 
absolutely,  as  if  he  was  perfectly  apprized  of  it.  The 
legal  consequence  would  be  proposed  without  regard  tc 
his  ignorance  or  knowledge.  The  trustees  would  be 
seised  in  trust  for  him ;  not  for  those,  whom  he  might 
erroneously  suppose  entitled.  The  possession  of  the  te* 
nant  Would  in  die  eye  of  the  law  be  his  possession,  01 
that  of  his  trustees ;  not  of  a  stranger,  who  by  mistake 

might 


(84)  See  post,  Lord  Gren- 
ville  v.  Bfyh,  Vol.  XVI,  224 ; 
where  that  circumstance  was 
held  not  to  affect  the  validity 


of  an  Equitable  Recovery  bj 
tenant  in  tail  of  the  equitablt 
interest. 
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night  be  supposed  to  have  the  right  That  belief  would 
not  acquire  the  possession  to  a  stranger*  He  could  ac- 
quire it  only  by  the  means  to  be  used  necessarily  by  the 
lawful  owner,  conusant  of  his  right.  What  is  proved  to 
have  been  done  between  the  time  of  the  death  and  the 
recovery,  that  w?uld  clothe  them  with  an  adverse  pos- 
aesnoB  against  the  true  owner  ?  The  possession  and  the 
right  are  presumed  to  go  together,  till  the  contrary  is 
shewn*  I  cannot  hold  the  rightful  owner  out  of  pos- 
session, unless  you  shew  me  some  other  person,  having 
adversely  obtained  possession  at  that  period.  There  is 
nothing  even  making  that  probable.  The  interval  from 
the  death  was  too  short  to  admit  the  inference  of  the 
receipt  of  rent  by  the  trustees ;  supposing,  that  receipt 
would  make  an  adverse  possession.  The  utmost  extent 
is,  that  there  is  some  doubt  about  the  possession  at  that 
period;  but  it  would  be  a  complete  inversion,  because 
there  is  some  doubt,  to  hold  the  possession  to  be  out  of 
him,  in  whom  the  right  was,  and  in  those,  in  whom  it  was 
not  What  afterwards  happened  *  is  quite  immaterial;  for 
the  question  is,  whether  at  the  moment  of  executing  the 
deed  to  make  the  tenant  to  the  Prcecipe  he  was  dis- 
abled from  making  an  estate  of  freehold;  if  not,  there 
was  no  incapacity  to  suffer  a  recovery. 


1802. 


PlGOTT 

Waller. 
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Then  with  regard  to  the  intention  to  include  these 
lands,  a  recovery  would  be  very  precarious  evidence,  if 
any  thing  more  was  necessary  to  its  validity,  than  the 
right  to  suffer  it,  and  the  fact  of  comprehending  the 
estate.  That  fact  is  not  disputed.  It  would  be  extremely 
dangerous  to  suffer  it  to  be  impeached  by  extrinsic  evi- 
dence of  the  intention.  But  the  evidence  shews  nothing 
contrary  to  the  intention,  that  these  lands  should  be  in- 
cluded. It  shews  only,  that  he  had  no  distinct  and  defi- 
nite knowledge,  that  they  were  included ;  not  knowing, 
that  he  could  by  including  them  make  himself  absolute 
owner.    But  he  had  the  general  intention  to  include  all 

lands, 
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lands,  of  which  he  was  tenant  in  tail:  for  the  words  ex* 
press  aH  the  lands  in  Chesterton  or  elsewhere,  whered 
Robert  Pigott,  or  any  persons  in  trust  for  him,  had  any 
estate  of  freehold  or  inheritance  in  any  manner  however. 
His  intention  was  to  include  all  he  .might  include,  and 
he  had  the  precaution  to  use  words  to  effectuate  thai 
intention ;  and  therefore  to  say,  that  notwithstanding 
that  intention  and  that  precaution  nothing  more  than 
what  he  actually  knew  he  was  entitled  to  was  com3 
prised,  would  be  to  counteract  the  intention.  He  meant 
to  convey  according  to  his  right;  and  I  am  desired  to 
hold,  that  he  meant  to  convey  only  according  to  his 
opinion. 


[  *124  ] 


My  opinion  therefore  is,  that  the  recovery  barred  the 
estate  tail.  I  must  therefore  hold,  that  the  Plaintiff  has 
no  right;  and  must  dismiss  his  bill;  and  under  the  cfc 
•cumstances  I  do  not  know,  how  I  can  do  otherwise 
than  dismiss  it  with  costs. 


A  few  dajs  afterwards  the  Master  of  ike  Molls  oaw{ 
he  had  forgot  to  observe,  that  he  did  not  conceive  the 
decision  in  Lady  Stfathmore  v.  Bowes  to  be  inconsistent 
with  that  of  Barnes  v.  Crowe.  It  does  not  follow  from 
the  doctrine  iq  the  letter  case,  that,  if  it  distinctly  ap- 
pears upon  the  face  of  the  codicil,  that  it  was  not  the 
intention  to  republish  the  will,  the  codicil  should  be 
held  a  republication.  In  Lady  Strqthmore  v.  Bowes  the 
Court  held,  that  it  appeared  upon  the  face  of  the  codi- 
cil, that  it  was  not  the  intention  to  pa,ss  any  other  lands 
than  those,  which  were  devised  by  the  will.  It  woul4 
have  been  a  contradiction  therefore  to  make  it  pas$ 
after-purchased  lands. 


The  Plaintiff  appealed  from  this  decree:  but  the  ap* 
peal  was  not  heard;  the  decree  being  affirmed  under 
&  compromise  as  to  the  costs. 
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LONGMORE  v:  BROOM.  Feb.Qtk,  Utk. 

May  20th. 
^HOMAS  LONGMORE   by  his  wffl,    dated    the    Bequest  to 

Slat  of  December,   1787,  after  directing,  that  his  executors,  in 

debts  and  funeral  expences  should  in  the  first  place  be  tra8t»  that 

discharged,  subject  thereto,  gave  and  bequeathed  all  his  *****  shaU  PV' 

personal  estate  of  what  nature  or  kind  soever  and  where-     c*  on      , 

^     i_-  .  t    ii  amongst  the 

soever  to  his  executors;    upon  trust,    that  they  shall  ^^  . 

pay,  apply,  and  dispose  of,  his  said  personal  estate  unto  bio- 

♦and  amongst  his  two  brothers  Joseph  and  Benjamin  ■•  -I  thers 

Longmore,  and  his  sister  Hannah  Longmore,  or  their  and  his  sister, 

children,  in  such  shares  and  proportion  and  at  such  time  or  their   chil- 

or  times  as  they,  his  trustees,  or  the  major  part,  or  the  ^ren»  in  8Uch 

survivor  of  them,  his  executors  or  administrators,  shall       ,     '       * 
•  j.    i.         .        , .  *  and  at  such 

m  their  discretion  think  proper.  Umca>  &^  u 

the  trustees, 
The  testator  died  in  December  1790.    The  executors  or  the  major 

not  having  made  any  disposition  of  the  whole,  but  having  part,  or  the 

made  some  payments  to  the  testator's  brothers  and  sister,  survivor,  his 

the  bfll  was  filed  by  Benjamin  Longmore,  to  have  the  centers,  &c 

accounts  taken,  and  the  residue  divided,  as  the  Court  t"ui * .. 

.  "        ,.  proper.    All 

Aodd  «*"**•  tbe  children 

living  at  the 
By  a  decree,  made  on  the  26th  of  February,  1798,  the  death  of  the 

accounts  were  directed ;  and  by  another  decree,  made  on  testator  held 

the  11th  of  February,  1802,  an  inquiry  was  directed  as  entitled  with 

to  the  balances  in  the  hands  of  the    executors  from  *e  parents, 

jrear  to  year,  and  what  children  the  Plaintiff  and  the  J*  ^Ua: 

Defendants  Joseph  Longmore  and  Hannah  Forster,  for-        .  ,. 

merly  Longmore,  had  at  the  death  of  the  testator;  and  crctjon# 

if  any  were  dead,  who  were  their  personal  represents^ 
._  .Executors 

°?e8'  charged  with 

j  interest  upon 
The  Master  by  his  report  stated  balances  in  the  hands  balances  in 

of  the  executors  from  the  year   1791  to  the   end    of  their  hands. 

1797, 
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1797,  increasing  every  year,  and  finally  amounting  i 
458/.  2s.  lrf.  That  sum  was  paid  into  the  Bank  I 
order. 

The  report  stated  upon  the  other  subject  of  inqui* 
that  the  Plaintiff  had  the  following  children  living  at  tl 
death  of  the  testator,  the  Defendants  Elizabeth  Lom± 
more,  born  in  1775,  Thomas  Longmdre,  born  in  177 
and  Samuel  Longmore,  born  in  1782;  all  living  at  tl 
date  of  the  report.  Mary  Longmore,  born  in  178 
•who  died  in  1798;  Martha  Longmore,  born  in  178 
who  died  in  1792;  and  Benjamin  Longmore,  born 
1789,  Who  died  in  1792. 


Joseph  Longmore  had  two  children,  the 
Elizabeth  Ridgeway,  and  the  Defendant  Benjamin  Iam^ 
more ;  the  latter  of  whom  went  abroad  about  nine  yea 
ago ;  and  had  not  since  been  heard  of.  Hannah  Forsh 
had  no  child  living  at  the  death  of  the  testator. 

Mr.  Lloyd  and  Mr.  W.  Agar,  for  the  Plaintiff. 
The  executors  not  having  made  a  disposition,  ti 
Court  will  give  the  fund  equally  among  the  objects ;  as 
the  children  are  not  to  take  with  their  parents.  Roy 
v.  Hamilton  (85)  and  Davenport  v.  Hanbury(86)  con 
nearest  to  this  case.  The  natural  construction  is,  tfa; 
the  children  can  take  only  in  the  event  of  the  paren 
being  dead.    There  is  no  discretion  in  the  executors. 

Mr.  Cooper,   for  a  daughter  of  the  Plaintiff  by 

former  marriage.     Mr.  Benydn,  for  other  chfldn 

of  the  Plaintiff;   and  Mr.  Fonblanque,  for  oth< 

Defendants. 

The  parents  are  not  entitled  exclusively:    but   tl 

children  take  equally  with  them.    The  word  "  or"  hi 

bee 


(85)  Ante,  Vol.  IV,  437.        (86)  Ante,  Vol.  Ill,  257. 
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been  construed  "  and,"  in  a  variety  of  cases  (87),  where 
the  intention  required  it.     In  Royle  v.  Hamilton  there 
was  no  power  over  the  property ;  and  the  question  was, 
not  upon  a  bequest  to  children,  but  whether  grand- 
children could  take  under  the  word  "  issue.'9    The  argu- 
ment for  the  Plaintiff  adds  to  this  will  the  condition, 
"  if  the  parent  is  dead ; "  which  is  taking  a  great  liberty 
with  it.     The  answer  may  be  given,  "  sic  voluit  sed  non 
"dixit"    In  the  cases  cited  there  was  great  ambiguity 
and  uncertainty  in  the  words.     In  *this  instance  it  is 
not  necessary  to  convert  the  word  "or"  to  u and;"  for 
this  is  not  an  immediate  bequest  to  them  or  their  children, 
bat  a  bequest  by  implication  in  default  of  appointment, 
if  those  words  cannot  be  added.    The  power  of  the  exe- 
cutors is  unlimited  in  time.     They  had  their  whole  Uvea 
for  the  execution  of  it     If  the  word  "  or *  is  to  fee  con- 
strued " and"  fhey  might  have  made  an  unequal  distribu- 
tion, if  fairly,  and  if  in  the  exercise  of  a  sound  discretion 
there  was  reason  for  discrimination ;  though  certainly  they 
could  not  make  an  illusory  appointment  (88). 


1802. 


LONGMORti 
0. 

Broom. 
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Mr.  Richards,  for  the  Executors. 
The  executors  still  claim  the  right  to  apply  this  fund 
according  to  the  will;  submitting  to  the  Court  the  ques^ 
tion,  whether  they  can  apply  it  to  the  children.  These 
executors  have  a  sort  of  parental  discretion  to  apply  this 
fond  among  the  objects,  as  they  shall  think  fit ;  which 
raises  the  distinction.  It  is  their  duty  to  make  such  tin 
application,  as  it  ia  to  be  supposed  the  testator,  if  living, 
would  make ;  who  probably  had  in  contemplation  a  per- 
sonal benefit  to  his  grand- children  also.  Some  payment* 
unequal,  have  been  made  to  the  fathers  of  these  children, 
and  to  the  sister :  and  the  executors  had  a  right  to  do  so 
before  a  suit  instituted.  Under  this  direction  to  pay  and 
apply  an  appointment  is  not  necessary. 

(87)  Maberly  v.  Strode,  (88)  Ante,  Kemp  v.  Kemp, 
ante,  Vol.  Ill,  450,  and  the  Vol.  V,  849,  and  the  refer- 
references,  452.  ences,  853 ;  I,  310. 
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-  Mr*  Lloyd,  in  Reply. 
The  true  construction  of  this  frill  is  to  exclude  thi 
children.  The  executors  could  not  have  their  whol 
lives  for  the  execution  of  this  power;  for  upon  tha 
supposition  it  might  have  been  delayed,  till  the  object 
were  dead.  They  could  not  give  to  after-born  children 
|f  they  had  died  without  having  made  an  appointment 
the  fund  would  have  vested  in  the  two  *  brothers  anc 
sister*  It  could  not  be  divided  among  them  and  th< 
children:  for  then  the  division  must  have  been  made 
per  capita;  but  certainly  die  intention  was,  that  -eacl 
brother  and  sister  should  be  the  head  of  the  family, '  and 
have  the  portion  as  such.  The  word  "and"  has  been 
substituted  for  "  or  "  in  aid  of  the  intention:  but  in  this 
instance  it  is  sought  for  the  purpose  of  defeating  it,  The 
word  "or"  is  inserted  in  this  will  technically.  Rpyb 
y.  Hamilton  and  the  other  case  shew  the 'effect  of.  a 
bequest  to  a  person  and  his  issue.  It  was  urged  there, 
as  it  is  here,  that  they  were  pointed  out  in  the  room  of 
the  parent.  It  is  not  in  the  natural  course*  that  the; exe- 
cutors could  have  given  to  the  children  in  exclusion*  oi 
the  parents.  .         "     ■ 


The  Master  of  the  Rolls,  when  the  cause  was  first 
heard,  expressed  the  following  opinion: 


The  inclination  of  my  opinion  is,  that  the  children 
have  an  interest.  This  is  not  a  direct  bequest  to  the 
objects;  but  a  bequest  to  the  executors,  with  an  authority 
to  dispose  among  them.  The  cases  are  very  different.  ?In 
the  former  the  Court  must  of  necessity  construe  those 
words.;  for  they  bear  no  sense  of  themselves.  You  can- 
not execute  that  intention.  You  must  either  alter  the 
word  "or"  to  "and"  and  say,  the  children  are  to  take 
either  with  or  after  their  parents,.or,  letting  the  word  "or* 
stand,  suppose  a  contingency  in  contemplation;  to  the 
parent,  if  the  parent  is  living  j   to  the  children,  if  the 

parent 
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parent  is  not  living.      But  in  either   case    you    must  1802. 


Bake  some  addition  to  the  bequest :  otherwise  it  would  _ 

be  void  for  uncertainty.      A  bequest  to  A.  or  2>.  is  v 

void:  but  a  bequest  to  A.  or  B.  at  the  discretion  of  C.  is  Broom. 

good ;  for  he  may  divide  it  between  them.     That  is  the  Bequest  to  A. 

case  of  this  will.     I  am  not  called  upon  to  make  any  or  **•  v°w  ,or 

alteration  in  or  addition  to  this  will;   which  the  Court    A  Al_     ..  ^" 

...         at  the  ducre- 

f  never  does  without  necessity.     A  discretion  is  given  *•        *  q 
to  the  executors.     Could  I  have  said,   they  were  pre-  good, 
chided  from  giving  any  thing  to  the  children  ?     I  think       [  •'  129  ] 
not ;  and  it  would  be  a  great  deal  to  say  that.     The  exe-    The  Court 
cutors  then  having  their  discretion  might  say,  to  whom  never  alters  or 
the  fund  should  be  given,  the  parents,  or  the  children,  adds  to  a  will 
But  the  Court  has  not  that  discretion ;  but  has  only  to  without  necea- 
say,  what  class  is  to  take;  and  then  the  distribution  must      '• 
be  equal.    In  Brawn  v.  Higgs  (89),  which  is  now  before 
die  Lord  Chancellor  upon  the  main  point,  the  Court 
was  of  opinion,  that  if  the  disposition  belonged  to  the 
Court,  they  must  distribute  equally  among  the  children 
of  the  two  persons.     The  trustee  had  a  discretion  ;  and 
might  have  excluded  some :  but  this  Court  having  once 
ascertained,  that  those  were  the  objects  of  bounty,  were 
obliged  to  divide  it  among  all;     So  in  this  instance  the 
Court  must  give  the  fund  equally  between  the  parents 
and  the  children :  but  the  executors  themselves  were  not 
so  restrained.     The  fund  vests  at  the  time  of  the  death ; 
and  after-born  children  would  not  take.     Inquiries  there- 
fore are  necessary,  what  children  were  living  at  the  death 
of*  the  testator- 


Inquiries  were  accordingly   directed;   and   the  cause      MqyVQtIL 
coming  on  for  farther  directions  upon  the  Master's  re- 
port, the  Master  of  the  Rolls  made  the  decree  according 
to  the  opinion  expressed  at  the  former  hearing ;  giving 
die  fund  to  the  parents,  and  all  the  children  living  at  the 

death 
(89)  Ante,  Vol.  IV,  708;  V,  495.     Post,  VIII,  561. 
Vol.  VII.  I 
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death  of  the  testator,  and  the  *epreientativ0s  of  s\k* 
had*  since  died,  per' capita;  and  charging  the  exectt 
with  interest  upon  the  balances  in  their  hands  tinee  M 
no  -considerable  balance  appearing  to  have  been  in  tl 
hands  before  that  period  (90). 

(90)  Brnere  v.  Pemberton,  post,  Vol.  XII,  386. 


[180] 
16W.  ROBSON  v.  COLLINS. 

T>^e2for#       T**E  bi"  State(1,  that  m  1782  J°*^A  Co&W'  b 
specific  per-  tenant  for  a  long  term  of  years  of  a  house 

formance  of      Holborn,  entered  into  an  agreement  with  John  Main 

an  agreement  grant  him  a  lease  of  the  premises  for  thirty-one  y 

to  grant  a        from  the  24th  of  June  1782,  at  the  yearly  rent  of  4 

lease,  of  which  w|1}ci1  agreement  was  reduced  into  writing,  and  aig 

on  y  one  par,  ,      Collins  and  Moire;   and  afterwards  it  was  far 

signed  by  toe 

Plaintiff   was    a8ree<^  between  them,  that  the  term  should  be  exten 

found  in  the  *°  thirty-four  years,  six  months,  and  sixty-nine  days,  i 
possession  of  the  24th  of  June  17S5,  at  the  same  rent;  which  h 
the  Defendant,  agreement  was  also  reduced  into  writing,  and  signet 
upon  the  cir-  tnem#  The  bill  then  stated,  that  in  pursuance  of 
cams  nces ;  jatter  agreement  a  lease  and  counterpart  were  prep 
d  ft*  '  ^  the  attorney  of  Collins,  and  under  his  direction; 
pared  and  an-  *ev  we?e  never  executed;  the  execution  having  1 
proved,  and  deferred  from  time  to  time.  Maire9  who  was  the  to 
the  execution  previously  to  the  date  of  the  agreement,  continue* 
deferred  only  possession  under  the  agreement  until  his  death,  and  a 
till  tftyairs  wards  Edward  Maire,  his  representative,  and  after 
completed.  death  the  p^^fl;  tne  representative  of  both  of  ti 
f  th    te  continued  in  possession ;  and  paid  the  rent  of  40/. 

according  to  *^P*  Cdttins  died  in  1790,  and  Maire  in  1795.  In  1 
a  variation  of  ^nn  CotUns,  the  widow  and  administratrix,  with 
the  agreement,  .  , 

also  in  writing,  was  refused  on  the  ground  of  want  of  consideration. 
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jrfll  ajute&ed  of  Joseph  Collins,  gave  the  Plaintiff  no- 
4ie$  to  quit;  upon  which  the  bill  wAs  filed;  praying  a 
specific  performance  of  the  agreement,  and  an  in- 
junction. 


1802. 


Robson 

v. 
Collins. 


The  bill  charged,  that  Moire  in  confidence  of  the 
agreement  laid  out  4001.  in  repairs  and  improvements; 
which  he  would  not  have  done  as  mere  tenant  at  will ; 
and  thereby  greatly  improved  the  value. 

The  answer  admitted,  and  set  forth,  the  first  agree- 
ment, to  the  effect  stated  in  the  bill;  the  tenant  to  put 
and  keep  the  premises  in  repair;  and  stated,  that  the 
part  in  the  Defendant's  custody  is  signed  by  Moire  only. 
The  Defendant  does  not  admit  that  any  other  agreement 
was  entered  into.  The  lease  was  prepared  by  an  attorney, 
who  had  done  business  for  Collins,  but  not  by  his  direc- 
JioQS,  but  by  the  directions  of  Moire  \  and  Moire  being 
unable,  to  put  the  premises  in  repair,  and  the  lease  being 
for  thirty-four  years,  six  months,  and  sixty-nine  days, 
Colfhp  refilled  to  execute ;  and  he  informed  the  Defen- 
dant, that  it  was  agreed  between  him  and  Maire,  that 
&e  lease  should  be  put  an  end  to;  and  that  Moire  should 
continue. in  possession  during  his  life  at  the  same  rent 
and  upon  the  same  terms  as  he  held  the  same  at  the 
time  of  making  the  said  agreement;  for  Collins,  upon 
his  death-bed  and  the  day  before  he  died  requested  De- 
fendant to  let  Maire  have  the  said  premises  during  his 
life  upon  the  same  terms  he  had  held  the  same,  after 
the  said  agreement,  was  given  up  by  him,  he  doing  the 
.repairs :  Collins  observing  to  Defendant,  that  Maire  was 
an  old  man,  and  oould  not  live  long ;  and  some  time 
after  the  death  of  Collins  Defendant  found  the  part  of 
the  said  agreement  signed  by  Moire  amongst  some  waste 
paper;  and  believes,  that  no  part  of  the  said  agree- 
ment signed  by  Collins  was  found  in  the  possession  of 
Maire  at  his  death.     No  application  was  made  by  Maire 

12  to 
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Rosso* 

v. 
Collins. 


[  •lSg  ] 


to  Collins,  after  he  refused  to  execute  the  lease,  or  to 
Defendant  after  the  death  of  Collins,  for  a  specific  per- 
formance of  the  agreement,  or  to  execute  the  said  lease 
or  any  other  lease  of  the  premises;  although  CoUim 
lived  four  years  after  he  refused  to  execute  the  said 
lease;  and  Maire  lived  four  years  and  upwards  aftei 
Collins.  The  Defendant  believes,  the  agreement  is  not  a 
bond  fide,  fair,  agreement;  on  the  contrary,  Collins  being 
much  addicted  to  liquor,  she  has  great  reason  to  believe, 
•that  Maire  availed  himself  of  the  opportunity  of  taking 
advantage  of  ColUnsz  situation  when  he  was  so  in  liquor; 
as  such  premises  were  at  the  time  of  entering  into  the 
agreement  of  the  annual  value  of  70/. ;  and  the  agree- 
ment was  not  for  the  usual  lease  of  twenty-one  years,  at 
a  rack  rent.  She  denies,  that  Maire  did  in  confidence 
lay  out  4001. ;  but  believes,  Maire  did  from  time  to  time 
lay  out  several  sums  upon  the  premises ;  but  denies,  that 
the  premises  were  put  in  substantial  repair  according  to 
the  terms  of  the  agreement. 


A  witness  for  the  Plaintiff  deposed,  that  the  De- 
fendant in  a  conversation  with  her  said,  she  had  offered 
Edward  Maire  SOL,  if  he  would  relinquish  and  give  up 
possession  of  the  premises  and  all  right  and  interest  in 
the  same,  as  personal  representative  of  John  Maire. 


Another  witness  stated,  that  he  was  nephew  and  clerk 
to  Collins's  solicitor,  and  prepared  the  draft  according 
to  the  agreement;  and  afterwards  altered  it  (according 
to  the  bill)  by  the  direction  of  his  uncle.  The  engross- 
ments were  sent  to  Collins,  who  approved  them;  but  said, 
he  would  not  execute,  till  Maire  had  completed  some 
repairs  he  had  undertaken  to  do ;  and "  afterwards  in 
formed  the  deponent's  uncle,  that  Maire  had  completed 
the  repairs;  and  he  was  fully  satisfied  therewith;  anc 
would  the  next  time  he  came  to  town  bring  the  engross 
ments  for  execution :  but  he  died  soon  afterwards. 
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Mr.  Alexander  and  Mr.  Ueald,  for  the  Plaintiff,  gave   '      1802. 
up  the  right  under  the  second  agreement  alleged.  j****** 

v. 
Mr.  Mansfield  and  Mr.  Stanley,  for  the  Defendant.         Collins. 

The  Court  will  not  decree  a  specific  performance  of  an 
•  agreement  with  a  variation:  Jordan  v.  Sawkins  (91).  [  +133  ] 
The  second^  contract  alleged  is  neither  proved  nor  ad- 
mitted to  have  been  executed :  the  answer  stating,  that 
there  was  not  any  other  agreement.  But  the  acts  of  the 
parties  shew,  the  agreement  was  waived.  No  application 
was  made  after  the  first  refusal  to  execute. 

Lard  Chancellor. 
The  case  of  Jordan  v.  Sawkins  has  no  reference  to    Specific  per- 
«uch  a  case  as  this :  whatever  the  actual  truth  of  it  may  formanee  of  a 
be.    It  has  never  been  held,    that  this  Court  cannot  written  agree- 
specifically  perform  an  agreement  with  a  variation.     If  me ,   7       a 
legally  agreed  for,  it  is  part  of  the  agreement :    if  not      ...     a     * 
legally  agreed  for,  it  is  no  variation.   All  the  Court  meant  w j^  a  Tar|a- 
to  say  was,  that  an  addition  to  a  written  agreement  by  n0Q  by  parol. 
parol  would  not  vary  the  written  agreement.     But  the 
Defendant  insisting  upon  that  admits,  that  the  written 
agreement  has  force ;  and  only  insists,  that  you  shall  not 
add  that,  which  is  parol,  to  that,  which  is  in  writing.     It 
is  dear,  Lord  Thurlow  in  that  case  meant  only  to  say, 
that  you  shall  not  come  for  the  performance  of  a  written 
agreement  with  a  variation,  which  you  say  was  made  by 
parol;   because  therefore  it  was  not  effectually  made; 
and  therefore  you  must  either  take  the  written  agreement, 
or  have  the  bill  dismissed.     But  that  is  not  the  case . 
for  it  does  not  rest  merely  in  parol.    It  appears,  that 
drafts  were  prepared,    were    altered  according  to  the 
agreement,  sent  to  the  lessor  engrossed,  approved  by 
him ;  and  the  execution  was  deferred  only  with  reference 
to  the  repairs.    But  it  does  not  appear,  that  those  re- 
pairs 

(91)  Ante,  Vol.  I,  402.    3  Bro.  C.  C.  388. 
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[•134] 


pairs  were  to  be  done  as  an  extension  of  the  agreement 
Therefore  notwithstanding  those  circumstances,  as  there 
was  no  consideration  for  the  extension  of  the  agreement, 
the  Plaintiff  is  not  entitled  to  the  longer  term.  Then  ai 
*  to  the  answer,  admitting  the  agreement  of  the  10th  oi 
January,  1782,  which  is  set  forth,  upon  the  terms  it  if 
probable,  there  was  a  counterpart  of  this  instrument*  It 
is  an  agreement  upon  the  part  of  each ;  and  not  only  the 
contents,  but  the  execution  shews  that;  the  expression 
being  "interchangeably."  That  it  is  not  found  among 
the  papers  is  only  a  circumstance  of  evidence ;  and  H 
it  had  been  delivered  up,  the  other  part  would  not  have 
been  found,  where  it  is.  It  is  not  improbable,  that  they 
might  let  it  rest  upon  this  short  agreement  without  a 
lease,  and  in  this  Court  the  possession  must  be  referred 
to  this  instrument.  The  other  party  is  bound  to  make 
out,  that  the  possession  was  changed  by  some  subsequent 
fact.  The  evidence  shews,  a  change  in  the  terms  of  the 
possession  was  meditated :  but  how  am  I  to  infer,  while 
the  tenant's  obligation  to  pay  the  rent  still  remains  in 
their  hands,  that,  because  they  would  not  grant  the 
original  term,  they  are  not  bound  in  equity.  The  hypo- 
thesis, that  Maire  should  have  the  possession  for  his  life; 
does  not  hold;  the  first  and  second  administrator,  who 
did  not  follow  his  trade  of  a  druggist,  continuing  in  pos- 
session. I  do  not  consider,  whether  an  action  can  be 
maintained,  but  am  of  opinion,  that  the  mere  non-execu- 
tion of  the  lease  is  not  of  itself  a  circumstance  affording 
a  presumption,  that  the  agreement  was  waived.  As  long 
as  it  exists  the  equitable  title  exists ;  and  the  enjoyment 
must  be  under  it  accordingly. 


The  Plaintiff  is  therefore  entitled  to  a  lease  for  the 
remainder  of  the  term  of  thirty-one  years;  and  the 
Master  must  be  directed  to  settle  a  lease. 
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ELLIS,  Ex  parte.  ,Wtt- 

May  22d. 

k  COMMISSION  of  Bankrupt  issued  on  the  1st  of    Adjudication 

May,  against  Benedict  Paul  Wagner.    On  Saturday  of  bankruptcy 

the   15th    of  May  the    commission  was    opened;    and  on  Saturday 

Warner  was  declared  a  bankrupt:  but  the  commission  ~     *      °*    ° 
,  .  ,.*.,.  ,      Gazette.    On 

wis  opened  too  late  to  admit  of  advertisement  m  the  ]|fonciav  ^n. 

Gazette  of  that  evening.     On  Monday  another  Solicitor  other  solicitor 

applied  for  a  writ  of  Supersedeas  under  Lord  Rosslyris  having  notice, 

order  (92);    and  on  Tuesday  the  bankruptcy  and  also  obtained  a 

Brtiee,   that  the  commission  had  been  superseded,  ap-  **P*r*&k** 

peared  in  the  Gazette.  mder  tho  6* 

neral  Order, 

The  petition  prayed,  that  the  writ  of  Supersedeas  may  1793 .  .   ^ 
be  ordered  to  be  quashed  ;  and  that  a  writ  of  Procedendo  the  bank- 
may  issue.     The  affidavit  of  the  Solicitor,  who  took  out  ruptcy  and 
the  commission,  stated,  that  several  of  the  creditors  hav-  the  Super- 
ing  expressed  a  wish,  that  the  bankrupt's  affairs  might  be  sedeas  ap- 
settled  by  an  assignment,  the  deponent  endeavoured  to  Peare"  in  the 
accomplish  it:  but  on  the  day,  on  which  the  commission     *ze*      on 
was  opened,  he  was  informed  by  the  agent  for  a  consider-  T.     alLL. 
ableqreditor  abroad,  that  he  could  not  accept  an  assign-  we^em  wag 
ment ;  upon  which  the  deponent  proceeded  to  open  the  quashed ;  and 
coaunission.     He  immediately  sent  the  adjudication  to  the  a  Procedendo 
8ofidtor,  who  afterwards  applied  for  the  Supersedeas;  issued, 
and  he  has  since  informed  the  deponent,  that  after  he 
knew  the  commission  had  been  opened,   and  Wagner 
declared  a  bankrupt,  he  applied  to  George  Paton ;  and 
told  him,  that,  as  the  bankrupt  had  not  appeared  in  the 
Gazette,   Paton  might  apply  for  another   commission; 
that  he  accordingly  did  so ;  and  on  Monday  the  Solicitor 
aade  the  usual  affidavit  of  his  having  searched  the  Ga- 
zettes ; 

(93)  Mtb  June,  17 IK).      a  Cooke's  Bank,   Late,    8th  edit. 
k?  Mr.  Hoots,  204.    Ante,  Vol.  II,  190. 
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1802.  zettes ;  and  that  he  did  not  find,  that  Wagner  had  been 

I^TTl  declared  a  bankrupt. 


Ex  parte. 


Mr.  Cooke  and  Mr.  Pemberton,  in  support  of  the 
petition,  relied  on  the  circumstances  stated  in  the  affi- 
davit. 

Mr.  Hart,  contra,  insisted  on  the  General  Order;  and 
that  it  was  not  satisfied  by  the  adjudication,  till  published 
in  the  Gazette. 

Lord  Chancellor. 
I  consider  this  as  a  mere  matter  of  practice*  I  do  not 
like  the  practice  of  lying  by,  to  see,  whether  a  general 
assignment  can  be  obtained.  It  may  be  very  improper 
in  many  instances.  But  there  is  a  positive  order,  giving 
fourteen  days  to  proceed  on  the  commission.  In  this  in- 
stance the  commissioners  in  fact  adjudged  this  man  a 
bankrupt.  The  creditor  has  a  right  to  go  on,  unless  some 
order  of  the  Court  stands  in  his  way ;  and  the  question  is, 

■ 

whether  there  is  any  order  standing  in  his  way.     If  then 

were  doubts  as  to  the  petitioning  creditors  debt,  or  ax 

apprehension,  that  this  was  a  friendly  commission,  or,  ol 

a  hurried  choice  of  assignees,    those  might  be  propel 

considerations.     But  it  is  not  a  correct  use  of  those  con 

siderations  to  take  out  another  commission,   as  if  tbi 

former  had  not  been  proceeded  on,  if  it  appears,  that  i 

had  been  proceeded  on.    The  party  might  quarrel  witl 

the  commission ;  and  petition  against  it :  but  upon  nom 

of  those  grounds  can  a  Solicitor  take  out  another  com 

mission,  alleging,  that  the  former  was  not  proceeded  on 

if  it  was  proceeded  on  within  Lord  Rosslyn's  order. 

cannot  go  the  length  of  saying,  the  order  is  not  satisfies 

till  publication  in  the  Gazette.     Suppose,  the  adjudica 

tion  was  on  Wednesday:    it    cannot   be   published   ti 

,   Saturday.   When  this  Solicitor  applied  at  the  office  o 

JVlonday,  if  he  had  stated,  that  he  had  been  informec 

th 
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the  party  was  declared  a  bankrupt  on  Saturday,  though 
too  late  for  the  Gazette,  till  that  fact  was  known,  he 
would  not  have  had  a  commission* 

• 

The  second  Commission  therefore  cannot  stand;  and 
the  writ  of  Supersedeas  must  be  quashed ;  and  the  writ 
at  Procedendo  must  issue  (93). 


1802. 


Ellis, 
Ex  parte. 


(93)  Ante,  Ex  parte  Lei* 
cater,  Ex  parte  Layton,  Ex 
parte  Hardwicke,    Vol.  VI, 

Ex  parte  Henderson, 

Id  a  country  Commission 
the  bankruptcy  was  declared 
on  the  28th  day;  bat  the 
distance  was  such,  that  by 
the  course  of  the  Post  notice 
could  not  be  given  at  the 
Bankrupt  Office  until  the  se- 
cond day  after  the  28th :  on 
which  day  a  Supersedeas  had 
issued  previously. 

The  Lord  Chancellor  dis- 
missed a  petition  to  quash  the 
Supersedeas ;  observing  (ac- 
cording to  Mr.  Cooke's  note  ) 
that  there  has  been  a  prac- 
tical exposition  of  the  Order 
conformable  to  what  has  been 
done  in  this  case :  viz.  that, 
unless  notice  of  the  declara- 
tion of  bankruptcy  is  sent 
to  the  Office  within  the  14 
or  28  days,  the  Supersedeas 
may  issue ;  and  it  may  issue 
at  any  hour,  however  early, 
of  the  second  day  after  the 
twenty- eighth.  The  only  ex- 
ception is  Ex  parte  Ellis:  but 
there  were  particular  circum- 


429,  434.  Ex  parte  Freeman, 
1  Ves.  8f  Bea.  34. 

2  Rose,  190.   Coop.  227. 

stances,  which  must  have  in- 
fluenced the  judgment.  The 
question  of  practice  is  re- 
duced simply  to  this,  whe- 
ther the  Supersedeas  should 
not  issue  as  of  course,  unless 
the  Office  is  informed,  that 
the  Commissioners  had  de- 
clared the  bankruptcy.  There 
would  be  no  end  of  giving 
in  addition  to  the  28  days 
as  much  more  time  as  the 
course  of  the  Post  would  re- 
quire; which  must  vary  ac- 
cording to  the  distance* 


Supersedeas 
of  a  country 
Commission  of 
bankruptcy , 
under  the  Ge- 
neral Order  . 
26th  June, 
1703,  for  want 
of  notice  of  . 
the  adjudica- 
tion, though 
from  the  dis- 
tance impos- 
sible by  course 
of  Post. 


The  general  words  of  the 
order  "  for  want  of  prose- 
"  cution "  are  here  inter- 
preted, as  they  are  always 
understood  in  practice,  an 
effectual  prosecution  to  the 
,  declaration  of  bankruptcy  ; 
and  are  not  satisfied  by  the 
qualification  of  the  Commis- 
sioners, or  any  farther  pro- 
ceeding, short  of  that  de- 
claration. 
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HOWE  v.  EARL  OF  DARTMOUTH. 
1802.  HOWE  v.  COUNTESS  OF  AYLESBURY. 

May  224. 
General  rule,     TXflLLIAM  Earl  of  Strafford,    by  his  will,    date 
that,  where  the  25th  of  October,  1774,  gave  to  his  wife  ^jum 

personal  pro-  Countess  of  Strafford,  all  his  personal  estate  whatsc 
^Ft*  1S  bo~  ever  (except  the  furniture  of  Wentworth  Castle)  fo 
l'f  'th  re-  ^cr  ^e'  su^Ject  to  tne  following  out-payments  and  le 
mainders  over  gacies.  He  also  left  to  her  all  his  houses,  gardens 
and  not  speci*  parks,  and  woods,  and  all  his  landed  estates  for  her  life 
fically,  it  is  to  and  afterwards  all  his  personal  and  landed  estates  to  hi 
be  converted  eldest  sister  Lady  Ann  Conolly,  for  her  life;  and  then  i 
mto  the  3  per  ^e  ej(je8t  son  0f  Qeorge  Byng,  Esquire ;  and  afterward 

,        ^         to  his  second,  third,  or  any  later  sons  he  may  have  b 
in  the  case  .  , 

-     ^.  the  testator's  niece  Mrs.  Byng;  and  then  to  the  ekles 

curity  to  an  son  an^  other  sons  successively  of  the  Earl  of  Bucking 

inquiry,  whe-  ham  by  his  niece  Caroline :  but  all  of  them  to  be  suh 

ther  it  will  be  ject  to  the  following  out-payments  and  legacies.  He  lej 
for  the  benefit  fcjg  wjfe  ^he  sum  of  15,000/.  to  dispose  of  for  ever  as  shi 

of  all  parties;  pleasea>  and  lvalue  of  500/.  in  furniture  in  Wentworti 

*  .  Castle,  of  whatever  sort  she  chooses;  else  the  whole  flu 

titled!  niture  to  be  her  s,    if  she  meets  with  any  difficulty  i 

only  *-  ^  *  ^8  disposition.      He  gave  several  legacies    and  an 

upon  that  prin-  nuities;  and  declared,  he  would  have  all  his  debts  paid 

ciple.  and  gave  all  his  servants  a  year's  wages. 

Bequest   of 

personal  es-  The  testator  died  on  the  10th  of  March  1791.     Anni 

tate  not  held  Countess  of  Strafford,  died  in  his  life,  on  the  9th  i 
specific  merely  February  1785#     Lady  Anne  QonoUy  filed  a  bill  for  a 

rom       mg       amount  of  the  personal  estate,  &c.     By  a  decree,  mad 
combined  with         _    _   „  ,     %m  %     0  ^r      %mt.A   \  , 

a  devise  of  at  t"e^°Hs  on  tne  I'"1  °*  ™ay  1798,  the  usual  account 
land.  were  directed ;   and  it  was  declared,   that  the  PlaintS 

would  be  entitled  to  the  interest  of  the  clear  residue  c 
the  testator's  personal  estate  during  her  life ;  and  an  it 
quiry  was  directed,  who  were  the  next  of  kin  of  th 
testator  at  the  time  of  his  death. 


Uowg 

Vi 
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The  Master's  Report,  dated  the  7th  of  March,  1796,  1B03. 

stated  the  account  of  the  personal  estate ;  part  of  which 
consisted  of  the  following  stocks  and  annuities,  standing 
in  the  testator's  name  at  his  death :  Earl 

433M.  Bank  Stock-  DARTMotrrm 

95721.  per  annum  Long  Annuities.  HoWfc 

750/.  per  annum  Short  Annuities.  Countess  -of 

Aylbsbu&y* 
Under  orders  made  in  the  cause  the  sums  of  15,000/. 
and  4000/.  had  been  paid  in  by  the  executors ;  and  laid 
oat  in  3  per  cent.  Consolidated  Bank  Annuities. 

By  a  decretal  order,  made  on  the  7th  of  May,  1796, 
thfe  balance  of  the  personal  estate  in  the  hands  of  thg 
executors,  and  of  the  interest,  &c.  was  ordered  to  be 
paid  into  die  Bank;  and  that  the  executors  should 
transfer  the  432t/.  Bank  Stock,  the  95721.  per  annum 
Long  Annuities,  and  7501*  per  annum  Short  Annuities^ 
to  die  Accountant  General,  in  trust  in  the  cause ;  and 
that  the  said  funds,  when  so  transferred,  should  be  sold 
•with  bis  privity  ;  and  that  the  money  to  arise  by  such  r  #139  1 
tale  should  be  laid  out  in  the  purchase  of  3  per  cent. 
annuities,  in  trust  in  the  cause,  subject  to  farther  order; 
and  that  the  Master  should  appropriate  a  sufficient  part 
of  the  8&id  Bank  Annuities,  when  purchased,  to  answer 
the  growing  payments  of  the  several  annuities ;  and  that 
as  any  of  the  annuitants  should  die,  the  funds  appro- 
priated respectively,  should  fall  into  the  general  residue; 
with  liberty  to  apply;  and  it  was  ordered,  that  the  inte- 
rest of  the  residue  of  the  said  Bank  Annuities  after  such 
appropriation,  and  also  the  interest  and  dividends  of  the 
said  43140/.  Bank  Stock,  should  be  paid  to  the  Plaintiff 
Lady  Anne  ConoUy  for  hfcr  Hfe ;  and  on  her  death  any 
person  or  persons  entitled  thereto  trere  to  be  at  liberty 
to  apply;  and  after  providing  for  the  costs  out  of  the 
balance  of  the  personal  estate,  and  for  the  arrears  of  the 
annuities  out  of  the  sum  of  2067/.  6s.  It/,  the  balance  of 

the 
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1802.  the  interest  and  dividends  received  by  the  executors,  and 


ordered  to  be  paid  into  the  Bank,  it  was  ordered,  that 

Vk  the  remainder  should  be  paid  to  Lady  Anne  Conolly; 

Earl  and  also,  that  1846/.  9*.  7rf.  cash  in  the  Bank,  which 

Partmouth.   jjaci  arisen  from  interest  of  the  funds, .  in  which  part 

"  of   the  testator's  personal-  estate    had    been    invested, 

Cpuntoss.  of    should  be  also  paid  to  her;  and  that  the  dividends  of 
Aylesbury.   34,619/.  4*.  10rf.  3  per  cent.  Bank  Annuities,  in  which 

the  sums  received  by  the  executors  from  the  personal 
estate  had  been  invested,  should  from  time  to  time  be 
paid  to  her  during  her  life ;  and  on  her  death  any  persons 
claiming  to  be  entitled  were  to  be  at  liberty  to  apply ; 
and  it  was  ordered,  that  the  executors  should  get  in 
the  outstanding  personal  estate ;  and  that  so  much 
thereof  as  should  consist  of  interest,  should  be  paid 
to  Lady  Anne  Conolly;  and  so  much  as  consisted  of 
principal,  should  be  paid  into  the  Baak,  subject  to  far- 
ther order. 

[  140  ]  The  Master's  farther  Report,  dated  the  10th  of  De- 

cember, 1796,  stated,  that  the  Bank  Stock  and  the  Long 
and  Short  Annuities  had  been  sold ;  and  the  produce 
laid  out  in  3  per  cent,  annuities. 

Upon  the  death  of  the  Plaintiff  Lady  Anne  Conolly 
the  suit  was  revived  by  her  executors ;  and  die  cause 
coming  on  before  Lord  Ahanley,  then  Master  of  the 
Rolls,  for  farther  directions  on  the  subsequent  Report, 
it  was  insisted  on  the  part  of  Mr.Byng,  that  Lady  Jf an* 
Conolly  had  received  for  interest  and  dividends,  accrued 
on  the  Bank  Stock,  and  the  Long  and  Short  Annuities, 
and  the  produce  thereof  lajd  out  in  Bank  3  per  cent. 
Annuities,  large  sums  more  than  she  was  entitled  to,  if 
those  funds  had  been  sold,  as  they  ought  to  have  been, 
immediately  after  the  testator's  decease,  and  the  produce 
invested  in  a  permanent  fund,  viz.  the  3  per  cent*  Con- 
solidated Bank  Annuities.    The  Master  of  the  Bolls  di- 
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rected  inquiries  with  reference  to  that  question  between  1802. 
the  .executors  of  hady  Anne  Conoliy  and  Mr.Byng  and  ^T^" 
the  other  parties  interested  in  the  residue  of  the  per-  v 

aonal  estate ;  with  liberty  to  present  £  Petition  to  rehear         Earl 
the  order  of  1796,  as  to  the  payments  thereby  directed  Dartmouth. 
to  be  made  to  Lady  Anne  Conolly.  Howb 

Countess  of 
The  rehearing  was  argued  before  Lord  Rosslyn :  but    Aylksburt. 

no  judgment  was  given. 

Mr.  Mansfield,  Mr.  Lloyd,  Mr.  W.  Agar,  Mr.  Wing-  * 

field,  Mr.  Serjeant  Palmer,  Mr.  Bell,  and  Mr.  Us-. 
chords,  for  different  parties,  in  support  of  the 
Petition  of  Rehearing. 
The  tenant  for  life  of  such  funds  as  Bank  Annuities, 
carrying  a  higher  interest,  and  Long  and  Short  Annuities, 
•  wearing  out  rapidly,  are  not  entitled  to  the  enjoyment  of      [  #  141  ] 
them  in  specie :  but  there  is  a  standing  rule  of  the  Court 
for  the  benefit  of  all  parties  interested,  that  those  funds 
shall  be  laid  out  in  the  more  equal  fund,  the  3  per  cents. 
No  party  ought  to  suffer  by  the  circumstance,  that  what 
ought  to  have  been  done,  and  what  the  Court  would  have 
directed  to  be  done,  immediately  on  the  testator's  death, 
was  not  done.    The  state  of  this  question  is,  that  the  late 
Lord  Chancellor  went  out  of  office  without  having  deli- 
vered any  opinion  upon  the  point ;  and  Lord  Alvanley 
thought,  he  could  not  decide  against  the  order  of  the 
Lord  Chancellor ;  supposing  his  Lordship  to  have  been 
of  opinion,  that  there  was  something  particular  in  this 
will,  upon  the  distinction  between  the  gift  of  a  general 
residue  for  life,  with  remainder  over,  and  p  specific  be- 
quest of  this  sort  of  property ;  in  which  case  it  could, 
not  be  sold,  and  the  dividends  follow  of  course  from  the 
death  of  the  testator ;  even  the  rule,  that  takes  place  in 
general  legacies,  postponing  the  payment  of  interest  to 
the  end  of  a  year  from  the  death,  not  attaching  upon    % 
it.   But  there  is  nothing  specific  in  this  will.    This  is  . 

a  mere 
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1802. 


Howe 

v* 
Barl 

IMbtmouth. 

Howe 

Count***  of 
Ayl£I*ury. 


[  142] 


a  .mere  gift  of  the  residue  of  the  personal  estate  fc 
subject  to  the  payment  of  debts,  legacies,  and  sat* 
Under  every  such  will  the  Court  has  always  soli 
sort  of  property ;  if  there  was  any  wearing-out 
not  specifically  given,  or  any  fund,  as  to  whid 
tenant  for  life  had  an  advantage  over  those  in  re 
der  (94).  This  is  to  be  found  in  every  decree 
is  so  familiar,  that  no  report  of  such  a  case  is 
met  with  in  print.     Crunch  v.  Cranch  (95),.  Po*> 

CI 


[143] 


(94)  Gibson  v.Bott,  ante, 
89. 

(95)  James  Cranch  by  his 
will,  dated  the  22d  of  June, 
1791,  after  several  legacies 
to  his  children,  gave  the  re- 
sidue of  his  money,  lands,  te- 
nements, goods,  chattels,  or 
estates,  to  his  wife  for  life, 
and  after  her  death  to  be 
equally  divided  among  his 
children,  who  should  be  liv- 
ing; and  appointed  his  wife 
executrix. 

Decree  for  an  account, 
such  part  as  was  already  in- 
vested in  government  securi- 
ties was  to  be  transferred  to 
the  Accountant- General ;  and  ' 
the  executrix  admitting,  that 
3943/.  13*.  9cL  5  per  cent. 
Bank  Annuities,  was  standing 
in  her  name,  it  was  ordered, 
that  the  same  should  be  trans- 
ferred, &c. :  and  the  divi- 
dends paid  to  her  for  life; 
with  liberty  to  the  Plaintiffs 
to  apply  at  her  decease. 

The  Master's  report,  dated 


the  11th  of  Jti/y,  1797,  i 
that  the  personal  estat 
sisted  also  of  leasehoh 
mises. 

By  an  order,  dated  th 
of  July,  1797,  it  was  i 
other  things  ordered,  tl 
5  per  cent  Bank  Am 
should  be  sold,  and  the  l 
laid  out  in  3  per  cent.  I 
ties;  the  interest  to  hi 
to  her  for  life ;  with  1 
to  the  parties  interest 
the  residue  after  her 
to  apply.  An  inquiry 
directed,  whether  it  w 
the  benefit  of  the  pers< 
titled  to  the  clear  real 
the  personal  estate  to 
the  leasehold  premises 
and  if  it  would  be  for 
benefit,  it  was  ordered 
they  should  be  sold  ; 
that  the  money  should  I 
out'  in  the  3  per  cents 
dividends  to  be  paid  1 
for  life,  with  liberty  to 
after  her  death. 
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Cleaver  (96),  and  other  cases,  have  been  selected ;  prov- 
ing the  invariable  rule  to  sell  Bank  Stock,  Long  and  Short 
Annuities,  leases,  &c  when  the  Court  is  informed  by  the 
record  of  the  nature  of  the  property.   The  consequence  is, 

the 


1802. 


(96)  John  Powell  by  his 
will,  dated  the  8th  of  August, 
1775,  def  ised  all  the  manors 
tod  real  estate*  to  Cleaver 
sad  others  for  ninety-nine 
years,  remainder  to  Arthur 
Roberts,  and  his  first  and 
other  sons  in  tail ;  remainder 
to  William  Roberts,  and  his 
first  and  other  sons  in  tail  . 
male;  remainders  over ;  and 
he  directed  his  trustees,  whom 
he  also  appointed  his  execu- 
tors, to  lay  out  the  residue 
of  his  personal  estate  in  the 
purchase  of  lands,  to  be  set- 
tled to  the  same  uses. 

The  bill  was  filed  by  the 
first  tenant  for  life ;  and'  the 
waal  decree  was  made.  By 
•a  order,  dated  the  21st  of 
Jmaory,  1788,  552/.  3s.  0c/. 
Long  Annuities,  and  3000/. 
India  Stock,  standing  in  the 
testators  name  at  his  decease, 
voire  directed  to  be  sold,  and 
the  produce  laid  out  in  3  per 
em/. .  Annuities  :  and  as  to 
UfiXQL  Bank  4  per  cent. 
Annuities,  and  28,807/.  Bank 
5  per  cent.  Annuities,  an  in- 
quiry was  directed,  whether 
the  fund  of  the  testator's  es- 


Howb 

v. 
Earl 

Dartmouth. 

Howe 

t% 

tate  would  be  in  a  better  con-    Countess  of 

dition  by  selling  the  same*    ATLfcSBOTtT. 

and  investing  the  produce  in 

3  per  cent.  Annuities ;  and 

the  Master  certifying,  that  it 

would,  an  order  was  made 

on  the  21st  of  M*u,    1788, 

for  the  sale  ef  those  funds 

and  investing  the  produce  in . 

the  3  per  cents. 

Elizabeth  Hoadley  by  her 
will  bequeathed  the  residue 
of  her  personal  estate  to  Dr« 
Ashe  for  life,  and  after  his 
decease  to  be  divided  among 
his  children,  to  the  sons  at 
the  age  of  twenty-one,  to  the 
daughters  at  that  age  or  mar- 
riage. 

An  order  was  made,  that 
11,800/.  Bank  5  per  cent.  An- . 
unities  should  be  sold,  and 
the  produce  laid  out  in  the 
3  per  cents. 

Similar  orders  were  made 
as  to  5  per  cent*  Annuities, 
in  Chantey  v.  Roes,  Peppin 
v.  LoveweU,  and  .Dagley  v. 
Leake;  and  in  Griffiths  v. 
Grieve,  as  to  4  per  cent.  An- 
nuities; and  in  Barthelomon 
v.  Scholey  as  to  Short  An- 
nuities. 
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1802.         the  residuary  legatee  is  not  entitled  to  any  thing,  tiU  the 

tJT^_         debts  and  legacies  are  paid,  and  the  residue  ascertained* 

•^  An  objection  has  frequently  been  made  by  an  annuitant, 

Earl  when  the  executor  has  desired  to  pay  the  fund  into  Court/ 

Dartmouth,  that  it  would  stop  the  interest.    But  an  executor  makes 

Mow*         those  payments  at  his  peril.     The  Court  has  sometimes 

Countess,  of    ordered  the  interest  to  be  paid  to  the  tenant  for  life :  tyit 

Ayusbury,    that  must  be  considered  to  have  been  without  prejudice* 

In  tte  instance  of  a  Short  Annuity  the  tenant  for  life 
would  wear  out  the  thing.  Some  certain  rule  must  be 
established.  The  rights  of  the  parties  must  be  the  same, 
as  if  the  testator  had  converted  the  property  immediately 
before  his  death.  That  or  some  other  definite  time  must 
be  fixed  by  the  Court.  It  cannot  depend  upon  the  ao* 
count,  the  acting  of  the  executor,  &c.  The  possibility  of 
collusion  between  the  tenant  for  life  and  the  executor 
must  be  attended  to.  Suppose,  the  executor  was  himself 
tenant  for  life. 

Mr.  RomiUy  and  Mr.  Trower,  for  the  Executors  of 

Lady  Anne  Conolly,  in  support  of  the  Decree. 

The  first  question  is,  whether  Lady  Anne  Conolly  was 

entitled  to  the  annual  produce  of  the  personal  estate 

[  •  144  ]      »at  the  death  of  the  testator:  if  not,  the  next  consider* 

ation  is,  whether,  the  executors  having  paid  it  to  her, 
and  particularly  the  dividends  of  the  Bank  Stock,  those 
payments  ought  to  be  called  back. 

The  personal  estate  is  given  to  her  for  life  specifically. 
As  this  disposition  is  expressed,  it  is  the  same  as  if  the 
testator  had  enumerated  the  particular  articles,  of  which 
the  personal  estate  consisted.  He  has  not  given  his 
personal  estate  to  his  executors,  in  trust  to  sell,  &c.  and 
that  what  remains  shall  be  given  to  those  persons :  but 
he  has  given  the  personal  estate  to  them  specifically; 
as  he  has  given  the  land.  The  Lord  Chancellor  consi- 
dered, that  there  was  nothing  in  the  will,  which  made  it 

necessary 
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accessary  for  the  executor  to  convert  this  property  into         taw. 


any  other  fund.     For  many  purposes  a  bequest  of  all 
the  personal  estate  is  considered  specific;  for  instance,  v 

upon  the  question  of  exoneration,  where  there  is  a  change  Earl 

t)f  debts*  There  is  no  doubt  of  the  general  rule :  but  D a-btmout*  * 
this  question  does  not  depend  upon  it.  In  the  case  put  Howls 
by  your  Lordship,  of  a  man  having  an  annuity  for  the  Cdtmtasa  df 
life  of  A*  and  bequeathing  his  personal  estate  to  A.  for  Aylssb VRt. 
life,  remainder  to  his  son,  there  was  a  clear  intention, 
that  it  should  be  sold.  But  suppose,  he  had  expressly 
described  the  annuity :  however  absurd,  it  must  be  con- 
sidered specific.  If  the  only  property  was  40/.  a-year, 
barely  sufficient  for  a  maintenance,  and  clearly  intended 
for  that  purpose,  upon  this  principle  the  rule  must  extend 
to  that  case.  The  rule  is  founded  in  convenience :  but 
there  is  no  fixed  principle,  that  executors  are  bound  of 
necessity  to  make  the  conversion  at  the  testator's  death 
or  any  given  time  afterwards.  The  executor  ought  not 
to  change  a  permanent  fund  producing  a  larger  interest 
to  another  producing  a  smaller,  if  such  conversion  is  not 
required  for  the  payment  of  debts.  The  habit  is  to  do  it, 
when  the  executor  is  called  into  this  Court :  not  where 
*fieis  not  called  upon,  and  no  question  is  raised.  If  he  £  *14<5]] 
is  liable  to  question  for  not  doing  so,  it  must  be  upon 
the  principle  of  Devcutavit.  The  consequence  will  be* 
that  there  will  be  no  possibility  of  executing  a  will  with- 
out the  direction  of  the  Court,  if,  though  not  called  upon 
by  the  remainder-man,  he  must  do  it  at  his  own'  peril 
immediately.  No  given  period  has  been  ascertained', 
after  which  the  remainder-man  shall  have  a  right  to  call 
upon  him.  The  Court  makes  the  conversion,  but  does  ' 
not  consider  the  executor  as  having  done  wrong  in  not 
having  converted.  No  instance  call  be  found,  where  it 
has  come  into  Court  several  years  after  the  death,  and 
the  executor  has  been  charged.  The  period  of  the  con<* 
ferskm  in  this  instance  at  all  events  ought  to  be,  not  the 
time  of  the  testator's  death,  but  the  ytear  1796,  when  the 
Vol.  VII.  K  order 
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1801.         order  was  made ;  for  it  was  competent  to  them  to  e*B 
-Jp^  upon  the  executor  at  a  prior  time. 

Bad  The  second  question  is  of  considerable  novelty ;  as  to 

Dartmouth.   what  is  to  be  done  with  the  dividends  received,  particu- 

HoWB        larly  upon  the  Bank  Stock.   With  reference  to  the  Bank 

Cowtesa  of    Stock,  as  distinguished  from  the  annuities,  no  case  bat 

Aylesbury,   established,  that  the  executor  had  done  wrong  by  paying 

to  the  tenant  for  life  the  interest  of  some  permanent 
fund,  though  producing  more  than  if  the  property  wai 
vested  in  the  3  per  cents. ;  and  to  make  this  party  account 
for  what  she  has  received  that  proposition  must  be  made 

« 

out.  This  must  have  often  occurred.  A  considerable 
part  of  the  property  might  have  been  out  upon  securities 
at  5  per  cent.  If  the  tenant  for  life,  to  whom  the  interest 
was  paid  by  the  executor,  died  insolvent,  would  that  be 
a  Devastavit?  No  such  decree  was  ever  made.  Upoa 
that  hypothesis  it  would  be  necessary  for  the  executor 
immediately  to  call  in  all  the  Securities,  Bank  Stock* 
India  Stock,  Mortgages,  &c.  and  to  invest  the  whole  ia 
the  S  per  cents. 

('140  ]  The  Lard  Chancellor  desired  the  Counsel  in  reply 

not  to  trouble  himself  upon  the  point,  whether  the  be- 
quest was  specific,  and  to  advert  to  the  Bank  Stock. 

Mr.  Mansfield,  in  Reply. 
In  this  respect  there  is  no  difference  between  the  Bank 
Stock  and  the  Annuities.  The  price  is  perfectly  acci- 
dental ;  and  ia  never  considered.  The  Court  says,  1st* 
Bank  Stock  is  the  stock  of  a  trading  company,  not  a  Go* 
vernment  fund,  secured  by  the  Legislature.  The  formes 
also  produces  *  high  dividend,  and  i$  therefore  morq 
liable  to  fluctuation  and  uncertainty.  For  .these  reasons 
thi?  Court  never  suffers  those  funds  to  remain ;  which  j* 
considered  hazardous,  and  to  a  certain  extent  wasteful. 
The  tenant  tot  life  cannot  have  any  more  right  to  ad«t 

.  Vantage 
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vantage  in^he  shape  of  that  large  dividend  than  of  long  1802. 

and  short  annuities.    The  Court  goes  farther;  ordering        -u^Z 
the  conversion  of  4* per  cents,  a  Government  fund;  pro-  Vm 

bably  on  the  principle,   that  they  are  liable  to  be  re-  Earl 

deemed,  and  not  so  permanent  a  fund.  With,  respect  to  Dab™outh» 
refunding  these  are   trustees.      Their  conduct  cannot  • 

affect  the  rights ;  and  it  happens,  that  there  are  dividends    Countess  of 
now  due  to  Lady  Anne  Conolhj  in  Court,  which  if  the    Aylesbury. 
decisions  is  against  her,  the  executors  have  no  objection 
to  apply  to  the  refunding,  if  it  is  to  take  place.   If  an  exe- 
cutor had  ignorantly  and  honestly  made  the  payment,  the 
Court  would  be  unwilling  to  call  upon  him :  but  is  there 
a  doubt,  that  the  person  receiving  the  payments  would 
be  called  on  ?    In  a  few  years  more  these  Short  Annuities  * 
will  expire.     Suppose,  the  whole  property  was  in  these 
circumstances.    It  does  not  very  frequently  happen,  that 
any  payment  is  made  upon  the  residue  before  the  inter- 
ference  of  the  Court;    which   prevents    this    accident. 
Several  orders  may  however  be  found.     In  Holder  v. 
Holder  (97)  an  account  was  directed  of  all  the  excess, 
•  that  had  been  received  of  Short  Annuities,  beyond       [  *  147  ] 
I  per  cent. 

Lord  Chancellor. 
No  question  arises  upoji  this  will,  except,  whether  this 
is  a  specific  bequest  of  such  personal  estate  as  was  the 
testator's  at  the  time  of  his  death.    Lord  Rosslyn  is  re- 
presented to  have  had  considerable  doubt,  whether  it  was 
not  specific ;  and  if  it  is,  I  agree,  not  only  Lady  Anne 
Conolly  up  to  the  date  of  the  decree,  but  afterwards,  and 
Mr.  Byng   and  the  other  persons  in  remainder,   must 
take  the.  specific  produce  of  what  is  specifically  given. 
But  if  it  is  so  to  be  considered,  the  decree  is  not  cor- 
net: considering  the  bequest  specific  to  the  date  of 
(hat  decree,  and  no  longer.     It  is  wrong  therefore  ii> 
anyway. 

(07)  In  Chancery,  May  1789. 
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Earl 

Dartmouth. 
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v. 

Cotmtesss  of 

Aylesbury. 

Every  devise] 
of  land  most 
of  necessity  be 
specific,  whe- 
ther in  par- 
ticular or  ge- 
neral terms : 
otherwise  as 
to  personal 
property. 


[ 


148] 


Upon  the  question,  whether  this  is  specific,  it  must  be* 
either  upon  the  words  describing  the  personal  estate,  or? 
upon  the  construction  of  those  words,  coupled  with  the 
devise  of  all  his  landed  estates.     With  respect  to  the 
latter,    every  devise  of  land,  whether  in  particular  or. 
general  terms,   must  of  necessity  be  specific  from  this 
circumstance ;  that  a  man  can  devise  only  what  he  has  at 
the  time  of  devising  (98).    Upon  that  ground  in  a  case 
at  the  Cockpit  it  was  held,  that  a  residuary  devisee  of 
land  is  as  much  a  specific  devisee  as  a  particular  devisee 
is.    But  it  is  quite  different  as  to  personal  estate.    The 
question  must  be,  did  he  mean  to  dispose  of  what  he 
had  at  the  date  of  the  will,  or  of  that,  which  he  should, 
-have  at  his  death  ?    If  he  meant  the  former,  then  every 
part  of  that  identical  personal  estate,  which  is  disposed 
of  between  the  date  of  the  will  and  the  death,  is  a 
legacy  adeemed :  pro  tanto  it  is  gone.    If  the  question 
is,  whether  those  subjects,  to  be  acquired  between  the 
date  of  his  will  and  his   death,  should  pass,  I  cannot 
say,  he  did  mean  that.    If  not,  it  can  only  be  specific 
*  thus ;  that  the  persons  to  take  the  personal  estate  he 
should  have   at  his   death  in  different  interests  should' 
enjoy  it  as  he  left  it.     Not  one  word  of  this  will  goes  to 
that.     It  is  given  as  all  his  personal  estate;   and   the 
mode,  in  which  he  says  it  is  to  be  enjoyed,  is  to  one  for 
life,  and  to  the  others  afterwards.    Then  the;  Court  says,' 
it  is  to  be  construed  as  to  the  perishable  part,  so  that  one 
shall  take  for  life,  and  the  others  afterwards ;  and  unless 
the  testator  directs  the  mode  so  that  it  is  to  continue, 
as  it  was,  the  Court  understands,  that  it  shall  be  put  in 
such  a  state,  that  the  others  may  enjoy  it  after  the  de- 
cease of  the  first ;   and  the  thing  is  quite  equal ;  for  it 
might  consist  of  a  vast  number  of  particulars:   for  in- 
stance, a  personal  annuity,   not  to  commence  in  enjoy- 
ment till  the  expiration  of  twenty  years  from  the  death 

of 


(99)  Ante,  Vol.  II,  427.     Post,  VIII,  305.   X,  005. 
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of  the  testator,  payable  upon  a  contingencyperhaps.    If  1802. 

in  this  case  it  is  equitable,  that  Long  or  Short  Annui-  Howe 

ties  should  be  sold,  to  give  every  one  an  equal  chance,  v, 

the  Court  acts  equally  in  the  other  case ;  for  those  future  Earl 

interests  are  for  the  sake  of  the  tenant  for  life  to  be  con-  •LIAI*™OI,TH« 

Howe 
verted  into  a  present  interest;  being  sold  immediately,  in  ^ 

order  to  yield  an  immediate  interest  to  the  tenant  for  life.     Countess  of 

As  in  the  one  case  that,  in  which  the  tenant  for  life    Aylbsbory, 

has  too  great  an  interest,   is  melted  for  the  benefit  of 

the  rest,   in  the  other  that,  of  which,  if  it   remained 

in  specie,  he  might  never  receive  any  thing,  is  brought 

in;  and  he  has  immediately  the  interest  of  its  present 

worth, 

.  As  to  the  annuities  charged  upon  this  estate,  the  te- 
nant for  life,  if  entitled  to  the  whole,  would  be  properly 
paying  out  of  the  aggregate  property  the  annuities.  But 
it  would  be  great  injustice  to  those  in  remainder,  if  these 
capital  sums  were  paid  out  of  that  part  of  the  bulk  of  the 
property,  which  does  not  consist  of  perishable  interests ; 
and  were  not  to  be  thrown  in  proportion  upon  the  perish- 
*able  part.  The  ordinary  rule  of  apportioning  re-  [  *149  ] 
quires,  that  in  some  degree  a*  provision  should  be  made 
out  of  those,  the  Short  Annuities,  if  they  remain,  and 
and  not  out  of  the  3  per  cents  only* 

The  cases  alluded  to,  where  personal  estate  has  been    To  exempt 

taken  to  be  specifically  given,    do    not  apply.     First,  t'ie  personal 

where  a  residuary  legatee  takes  it  as  a  specific  gift,  not  e8tate  "rom 

(object  to  debts,  the  inference,  that  he  is  to  take  that  A.  A  . 

.  .  there  mast  be 

personal  estate,  is  not  made  in  general  cases  upon  the  declaration 
bequest  of  all  the  testator's  personal  estate,  but  upon  the  plain  or  ma- 
effect  of  that,  connected  with  what  arises  out  of  other  nifest  inten^ 
parts  of  the  will,  with  regard  to  the  intention  to  fix  upon  fest. 
other  funds  charges,  that  would  primarily  fall  upon  that 
jfipd,  and  that  must  be  made  out,  not  by  conjectures, 

but 
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1802.         but    by  declaration  plain,    or    manifest  intention  (99 

Ap~"  That .  is  the  principle,  upon  which  it  is  agreed  thei 

r  cases  are  to  be  construed ;  and  the  intention  has  ner< 

Earl  been  considered  manifest  merely  from  a  disposition  < 

Dartmouth,  the  personal  estate  in  the  same  clause  with  land ;  whic 

Uowb         must  be  taken  to  be  specifically  given.     But  those  case 

Countess  of    do  not  go  the  length,  that,  if  the  enjoyment  is  portione 

Aylesbury,   out  in  life  interests,  with  remainders  over,  it  is  specific 

I  am  clearly  of  opinion  therefore,  that  this  is  not  a  cast 
in  which  the  personal  estate  is  in  this  sense  specificaD 
given,  with  a  direction,  that  it  shall  remain  specifical] 
such  as  it  was  at  the  testator  s  death ;  and  the  purpose 
for  which  it  is  given,  are  those,  for  which  it  is  adj&itte 
there  is  a  general  rule,  that  these  perishable  funds  ai 
1  to  be  converted  in  such  a  way  as  to  produce  capita 

bearing  interest. 

I  was  astonished,  when  that  was  doubted,  from  genen 
recollection.  I  had  considered  the  practice  to  be,  thi 
[  *  150  ]  *  the  first  moment  the  observation  of  the  Court  was  draw 
to  the  fact,  the  Court  would  not  permit  property  to  b 
laid  out  or  to  remain  upon  such  funds  under  a  directio 
to  lay  it  out  in  Government  securities ;  but  would  immc 
diately  order  it  to  be  converted  into  that,  which  the  Com 
deems  for  the  execution  of  trusts  a  Government  security 
I  pass  over  what  has  been  said  as  to  real  securities,  fc 
there  is  a  great  difference  between  real  securities,  c 
Bank  Stock,  for  instance,  and  Government  securities 
Bank  Stock  is  as  safe,  I  trust  and  believe,  as  any  G< 
▼eminent  security :  but  it  is  not  Government  security 
and  therefore  this  Court  does  not  lay  out,  or  leave,  to 
property  in  Bank  Stock;  and  what  the  Court  will  decrc 
it  expects  from  trustees  and  executors.  I  will  not  stall 
what  the  Court  would  do,  where  executors  had  not  mad 

thes 

(90)  See  ante,  Gray  v.  Mitinethorpe,  Vol.  Ill,  103.  Har\ 
fey  t.  Hurk,  V,  640,  and  other  cases  there  referred  to,  an 
in  the  note,  TFT,  106.     Post,  VIII,  305. 
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these  conversions.     That  depends  upon-  many  circum-         1808. 


stances.     But  I  abide  by  Lord  Kenyan' %  rule  in  the  case         u 
of  Mr.  Champion,  an  executor,  before  which  time  it  was  Vm 

doubted,  whether  an  executor  could  lay  out  the  pro-  Earl 

perty  in  the  8  per  cents.    Lord  Kenyan,  who  was  a  re-  Dartmouth, 
pository  of  valuable  knowledge,  produced  a  dictum  of        **ow* 
Lord  Nort kington,  that  the  Court  would  protect  an  exe-    Countess  of 
tutor  in  doing  what  it  would  order  him  to  do.    The  Court    Aylesbuey. 
in  this  case  would  order  him  to  do  that*     It  is  not  so  in    The  Court 
the  case  of  a  mortgage.    The  Court  would  not  permit  W,*L  protect 
a  real  security  to  be  called  in  without  an  inquiry,  whe-  ■■  **••*•■*  *■ 
ther  it  would  be  for  the  benefit  of  every  person;  and  it  ^TFL    "|^L 
it  accident,  that   some  part  of  the  assets  will  produce 
■ore  interest  than  a  genuine  trust  security.     In  some 
instances  there  is  little  doubt,  it  may  be  not  only  for  the 
benefit  of  the  tenant  for  life  but  for  the  substantial  inte- 
rest of  the  remainder-man  that  the  property  should  net 
be  shifted  from  a  good  real  security. 

The  question  then  is,  whether  the  Court  will  change 
the  fund,  not  as  between  the  remainder-man  and  the 
f  executor,  but  in  a  question  between  the  tenant  for  life      [  *  151  ] 
and  the  remainder-man ;  and  the  question  with  the  exe- 
cutor cannot  well  arise,  so  as  to  be  acted  upon,  till  a 
UlBre  by  the  tenant  for  life,  or  those,  who  represent 
him;  for  the  justice  of  the  case,  if  the  tenant  for  life 
ha*  received  so  much,  would  be,  that  he  should  bring 
it  back  in  case  of  the  executor,  who  paid  him.     If  the 
rule  is,  that  the  fund  shall  not  remain,  it  is  impossible 
to  say,  the  date  of  the  decree  shall  decide.    I  do  not 
like  to  put  it  upon  the  possibility  of  collusion :  but  that 
is  not  to  be  totally  neglected ;  for  it  may  happen,  that 
die  executor  himself  may  be  the  tenant  for  life ;  and 
then  he  has  an  interest  in  delay.     Of  necessity  there 
must  be  great  delay,  before  there  can  be  a  final  decree 
to  a  cause  of  great  property;  and  it  may  be  very  much 
protracted,  where  there  is  an  interest.     However  I  do 

not 
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1902.         not-  put  it  upon  that.    But,  if  the  principle  4b,  that  the 


Court,  when  its  observation  is  thrown  upon  it,  will  order 

„#  the  conversion,  it  ought  to  be  considered  to  all  practicable 

Earl  purposes  as  converted,  when  it  could  be  first  converted. 

Dartmouth.  rpnat  }g  tne  genuine  inference  from  the  other  principle. 

Howe         jf  ^  Court  nag  eyer  attended  to  the  difficulties,  often 

a, 

..  Countess  of  thrown  before  it,  with  regard  to  perishable  property  of 
Ayubsbury.  other  kinds,  as  leasehold  estate  ( 100),  &c.  it  never  has 
The  Court  in  •  as  to  stock.  You  can  learn  the  price,  at  which  it  might 
laying  oqt  be  converted  on  any  day;  and  the  moment  the  Court 
money  in.tfce  was  orjered  by  the  Legislature  to  lay  out  its  funds  in 
ttAml  i^a  JBt0C'c>  ft  necessarily  held,  that  for  this  purpose  Btock 
difference  in  mus*  always  be  considered  of  the  same  value.  It  is  for 
the  price  of  tne  benefit  of  the  creditor,  that  it  should  be  thrown  into 
stock.  a.  lasting  fund;  and  it  is  equal  to  all  the  parties  inte- 

rested.   As  to  Bank  Stock,  the  Court  has  ordered  4  per 
:  cents,  and  5  per  cents,  to  be  sold  and  converted  into 
3  per  cents,  upon  this  .ground;  that,  however  likely,  or  noftj 
[  • 152  ]      *  that  they  may  be  redeemed,  the  Court  looks  at  them  as 

a  fund,  that  is  not  permanent,  though  it  may  remain. for 
ever;  and.  considers,  that  from  that  quality  there  is  sn 
I  !  advantage  to  the  present  holder;  who  gets  more  interest, 

because  they  are  liable  to  be  redeemed.  I  do  not  know, 
whether  the  reasoning  is  as  just  in  practice  as  it  is  in 
theory.  Property  cannot  be  laid  out  by  this  Court  »  in 
Bank  Stock,  in  the  execution  of  a  trust  to  lay  it  out  in 
Government  securities ;  for  it  is  not  a  Government  se- 
curity. Converting  that  therefore  the  executors  would 
have  done  what  this  Court  would  have  ordered ;  and  that 
folk  under. the  same  consideration;  and  the  advantage, 
if  any,  ought  not  to  accrue  to  the  tenant  for  life.  The 
account  therefore  must  gp  as  to  that  as  well  as  the  long 
and  short  annuities,  from  the  time,  at  which  it  would 

hate 

(100)  Gibson  v.   Bott,  ante,  80.    Feams  v.  Young,  posf. 
Vol.  IX,  549. 
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hire  been  converted,  if  the  observation  of  the  Court         1803: 
had  been  drawn  to  the  fact,  that  the  executors  were         wJJ— '. 
possessed  of  those  funds.  v. 

Earl 

This  petition  of  rehearing  is  therefore  well  founded  ( 1 ).  Dartmouth. 

Hows 
v. 
(1)  Post,  103.    Holland  v.  Hughes,  Vol.  XV J,  111.  Countess  of 

Aylesbury. 


Rolls. 

1801. 
June  16M, 

HILL  v.  SIMPSON.  18a2. 

May  24th. 
tOfftf  SMITH  by  his  will,  dated  the   18th  of  Jo-    Transfer  by 

nuary,  1785,   among  other  legacies,  gave  to  Jane  an  executor,  a 

Pearson  the  sum  of  200/.  to  be  paid  to  her  immediately,  clear  misap- 

qjr  as  sopn .  as  possible  on  the  death  or  marriage  of  his  phcation  of 

wife  Elisabeth  Smith?  and  he  left  Charles  Rushworth  "^  im" 

501.,  to  be  paid  at  the  death  of  his  said  wife ;  and  he  fc.      .    :T     . 

appointed  John  Lush  and  his  said  wife  Elizabeth  Smith,  8ecare  a  debt 

executors.    The  testator  died  on  the  23d  of  May ,  1785;  of  -the  exe- 

aod  his  widow  and  Lush  proved  the  will.     J^ush  died  on  cufor  and  fli- 

the  26th  of  January,  1796;   and  on  his  death  Elizabeth  *»**  advances, 

*  Smith  possessed  herself  of  all  the  personal  estate  of  [*153]l\     r 

her  late  husband.  „ 

enmstances  of 

gross  negli- 
Elizabeth  Smith   by  hier  will,  made  iji  1790,  directed  gence,  though 

ill  her  debts,  funeral  expences,  and  the  expences  pf  the  not  direct 
executors,  to  be  paid ;  and,  subject  thereto  and  to  her  fraud,  set 
late  husband's  will,  she  gave,  devised,  and  bequeathed,  M'de  by  ge- 
all  and  every  the  monies,  real  and  personal  estates,  secu-  nera*  legatee*. 
rities  for  money,  goods,  chattels,  and  all  other  her  estate 
and  effects,  to  her  nephews  Joseph  Simpson,  William 
Thorley,  and  Henry  Wright,  and  to  the  survivors  and 
turvivor  of  them,  their  and  his  executors  and  administra- 
tors; upon  trust  to  convey  the  freehold  property,  consist- 
ing 
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IBM.  ing  of  two  messuages,  to  her  two  nephews  John  Simps** 

^T~  and  James  Simpson ;   with  remainder  over  to.  Joseph 

v.  Simpson ;  and  after  giving  some  legacies  she  appointed 

Simpson.  Joseph  Simpson,  Thorley,  and  Wright,  her  executors. 

Elizabeth  Smith  died  on  the  5th  of  April  1797;  leaving 
Joseph  Simpson  her  heir  at  law ;  who  alone  proved  her 
will;  and  possessed  himself  of  her  real  and  personal 
estates,  and  of  part  of  the  personal  estate  of  John  Smith* 
At  her  death  there  were  standing  in  the  name  of  John 
Smith  in  the  books  of  the  Bank  of  England  501.  5  per 
cent.  Navy  Annuities :  £75/.  4  per  cent.  Consolidated 
Annuities :  60/.  Short  Annuities ;  and  5501.  3  per  tent. 
Reduced  Annuities ;  which  funds  Simpson  transferred  to 
Moffatt  and  Co.,  his  bankers,  as  a  security  for  such  sum* 
as  he  then  owed,  or  might  afterwards  owe  them.  In  1796 
a  commission  of  bankruptcy  issued  against  him. 

Thomas  Hill  married  Jane  Pearson ;   and  they  and 

Rushworth,  who  was  then  an  infant,  filed  the  bill  against 

Simpson  and  Wright,  Thorley  being  dead,  and  against 

the  assignees  and  the  bankers ;  praying,  that  it  may  be 

[  •  154  ]       *  declared,  that  the  funds  transferred  by  Simpson  to  the 

bankers  are  liable  to  the  legacies  of  the  Plaintiffs,  &c. 

The  Defendants  Moffatt  and  Co.  by  their  answer 
stated,  that  about  February  1794  the  Defendant  Simpson 
opened  an  account  with  them  as  bankers;  which  con- 
tinued till  his  bankruptcy;  in  the  course  of  which  he 
drew  a  great  number  of  bills  on  them ;  and  was  always 
or  for  the  most  part  in  their  debt  on  the  balance  of  such 
account;  for  which  they  repeatedly  pressed  him;  and 
frequently  refused  to  accept  and  pay  his  bills,  until  he 
remitted  money  to  discharge  or  lessen  such  balance ;  and 
informed  him,  they  would  not  continue  such  account; 
Unless  he  made  remittances  to  answer  his  bills.  On  the 
J  lth  of  May  1797,  he  was  indebted  to  them  390/.  18*.  5rf. 

besides 
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besides  other  bills,  wffich  they  had  accepted  for  him,  not         1802. 
then  due;  and  he  called  upon  them;  and  represented,  Hill 

that  he  was  under  the  necessity  of  providing' a  very  large  v. 

sum  of  money  immediately;    and  requested    them    to      Simpsok. 
advance  it ;   and   to  induce  them  to  do   so  offered  to 
transfer  the  funds  mentioned  in  the  bill  as  a  security  as 
well  for  the  balance  then  due,  as  also  what  they  should 
advance  to  him  for  his  then  occasions,  and  also  all  other 
sums,  which  they  should  at  any  time  hereafter  pay  on 
his  account ;  and  these  Defendants  having  at  die  earnest 
solicitation  of  Simpson   agreed  to  advance  the  money, 
which  he  had  then  immediate  occasion  for,  he  on  the 
11th  of  May  1797  transferred  to  them  100/.  3  per  cent. 
Consolidated  Annuities*  and  the  several  sums  of  stock 
mentioned  in  the  bill.    The  100/.  3  per  cents,  were  then 
standing  in  the  names  of  Lush   and  Elizabeth  Smith ; 
and  all  the  other  funds  in  the  name  of  John  Smith ; 
which  the  Defendants  knew,  by  reason  that  at  the  re- 
quest of  Simpson  they  received  the  dividends  under  a 
power  of  attorney  granted  by  Elizabeth  Smith ;  which 
*they  always  placed  to  the  credit  of  Simpson' 8  account      [  •  155  ] 
with  them. 

They  denied,  that  they  knew,  or  suspected,  that  the 
funds  were  not  at  the  time  of  the  transfer  the  absolute 
property  of  Simpson  as  executor  or  devisee  of  Elisabeth 
Smith ;  or  that  they  were  part  of  the  personal  estate  of 
John  Smith :  on  the  contrary  they  believed,  they  were 
Simpsons  own  property;  and  he  represented  to  them, 
that  he  was  absolutely  entitled  thereto,  subject  only  to 
an  annuity  of  SO/,  to  Elizabeth  Smith's  sister  during- her 
life,  and  to  a  few  very  small  legacies ;  that  he  had  full 
right  to  dispose  thereof;  and  would  have  disposed  but 
for  the  low  price  of  the  funds ;  which  he  expected  would 
rise.  They  also  stated,  that  they  did  not  know,  any  of 
the  legacies  of  John  Smith  to  the  Plaintiffs  or  any  other 
person  were  unpaid.  The  answer  then  set  forth  a  letter 
.    .  from 


Hill 
v. 
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1803.         from  him  to  them,  dated  the  20th  ftf  April  1797;  stating 
the  death  of  Elisabeth  Smith;  that  she  had  left  him  the 
whole  of  her  property,  both  real  and  personal,  paying 
Simpson.      20/.  a-year  to  her  sister  for  life,  then  seventy-six  yean 

old;  and  a  few  very  small  legacies;  that  he  intended  to 
be  in  London  by  the  28th;  supposing  her  will  must  be 
proved  in  London,  on  account  of  the  money  in  the  funds; 
and  stating  his  intention  to  produce  the  will  to  them, 
before  he  should  do  any  thing,  as  being  well  assured, 
they  would  advise  him  for  the  best  to  save  expence. 

• 

The  answer  then  stated,  that  in  consequence  of  the 
said  transfer,  and  upon  the  faith,  credit,  and  validity 
thereof,  the  Defendants  on  the  13th  of  May,  1797,  paid 
bills  and  notes  on  account  of  Simpson  to  the  amount  of 
673/.  1*.  6tf.  then  outstanding;  which  they  believe  waa 
the  sum  or  part  of  it,  which  he  was  anxious  to  provide 
fpr.  On  the  16th  of  February,  1798,  he  gave  the  De- 
fendants the  following  authority  in  writing : — 

r[  156  ]  "Messrs.  Moffatt,  Kensington,  and  Styan,  London* 

16th  February  1798.     Gentlemen,   having  some  time 

"  back  transferred  into  the  name  of  your  partner 
Mr.  John  Pooley  Kensington  sundry  sums  of  different 
stocks  and  annuities  as  a  security  for  any  advances  or 
engagements,  which  you  might  at  that  time  have  come 
under,  or  might  at  any  future  time  come  under,  for 
me,  I  hereby  authorize  you  to  sell  or  otherwise  dis- 
pose of  the  same,  whenever  you  may  think  proper,  aft 

"  my  risk,,  and  for  my  account;  and  I  will  confirm  and 
approve  of  the  same ;  and  will,  whenever  required  by 
you,  execute  a  legal  instrument  to  that  effect — Jth 
seph  Simpson." 


tt 

tt 

tt 

tt 
tt 
tt 
tt 
tt 


tt 
tt 
tt 


The  answer  farther  stated,  that  upon  the  faith  of  the 
said  transfer  and  security  of  the  said  funds  the  Defen- 
dants cU4  after  such  transfer  and  on  the  credit  thereof 

pay 
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15d 


pay  the  bills  of  Simpson  to  a  much  greater  amount,  and 
*uffered  him  to  be  in  arrear  to  Defendants  in  a  much 
larger  balance  than  they  had  before  done;  insomuch, 
that  on  the  31st  of  June,  1798,  when  Simpson  became 
bankrupt,  he  was  indebted  to  Defendants  on  the  balance 
of  accounts  in  1435/.  19*.  6tf.  They  never  had  any  other 
security ;  except,  that  Simpson  and  Elizabeth  Smith  exe- 
cuted a  bond  to  them,  dated  the  S2d  of  December,  1705, 
for  securing   any  balance,  which  might  be  due    from 

Simpson  in  account  between  him  and  them,  arid  the 

bills,  drafts,  and  notes,  paid  to  them  as  his  bankers; 

and  which,  when  received,  they  placed  to  the  credit  of 

lib  account  with  them. 


180*. 


HlLb 

Simpson** 


The  answer  was  replied  to;  but  the  Plaintiffs  did  not 
go  into  evidence* 


Mr.  Cox  and  Mr.  Fonblanque,  for  the  Plaintiffs  t 
Mr.  Stanley,  for  Defendants,  in  the  same  interest. 
This  is  a  question  of  dry  law;  whether  executors 
•can  pledge  the  fund  they  hold  in  that  right  for  their 
own  debt.     Upon  the  answer  of  the  bankers  there  is  a 
distinct  admission  of  the  situation  of  Simpson,  before 
these. funds  came  to  him;  that  they  repeatedly  disho- 
noured his  bills,  until  they  got  from  him  this  security, 
evidently  the  only  one  he  could  give  them:    no  real 
consideration  passing.     Can  they  then  avail  themselves 
of  that,  which  was  a  clear  misapplication  of  the  assets  ? 
It  is  now  settled,  particularly  in  the  late  case  of  Farr  v. 
Newman  (2),. in  which  the  subject  was  much  discussed, 
that  goods,  which  come  to  a  man  as  executor,  are  for 
many  purposes  distinguished  from  his  own.    It  was  there- 
fore  determined  in  that  case  by  three  Judges  against  the. 
opinion  of  Butter,  Justice,  that  the  goods  of  the  testator 
cannot  be  taken  in  execution  for  the  debt  of  the  exe- 
cutor.    The  point  was  very  fully  considered  by  Lovd 

Kenyont 
(2)  4  Term  Rep.  B.  R.  621. 


[  *157] 
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190$»         Kenyon,  whose  experience  in  this  Court  made  him  com- 

^y**         petent  to  consider  the  cases  on  this  subject  decided  in 

Vm  Equity;  which  are  very  numerous.     The  decisions,  that 

$i*i psok.      an  executor  may  sell  the  assets,  and  the  purchaser  shall 

not  be  bound  to  see  to  the  application  of  the  money, 
may  be  laid  out  of  the  case.  A  direct  application  of  the 
assets  cannot  be  impeached:  a  power  of  sale  being,  ne- 
cessarily inherent  in  the  character  of  executor,  in  that 
case  it  would  be  enormous  to  bind  the  purchaser.  Thin 
is  not  a  sale,  but  a  transfer  by  way  of  pledge,  as  a  se- 
curity for  an  antecedent  debt,  contracted  before  these 
legacies  were  due,  and  also  sums,  for  which  they  were 
then  tinder  acceptance,  and  such  sums  as  they  should 
advance.  It  has  been  also  determined,  that  an  exe- 
cutor may  become  the  purchaser  for  his  own  use  of  the 
assets  by  discharging  debts  or  legacies  of  equal  amount. 
But  in  this  instance  it  must  be  contended,  that,'  though 
this  executor  has  not  made  any  such  advance,  yet  as  by 
possibility  he  might,  therefore  upon  this  transfer  to  them 

[  *  158  ]      •  for  a  debt  of  his  own,  they  are  as  much  discharged  from 

any  obligation  of  inquiry  into  that  fact,  as  if  they  were 
purchasers  of  these  funds  in  the  common  course. 

First,  to  consider  the  general  proposition.  In  the 
case  of  a  pledge  the  person  taking  the  pledge  is  bound 
to  see  to  the  account;  in  other  words,  he  takes  it  sub- 
ject to  the  chance;  the  transaction  not  having  in  hsetf 
a  direct  appearance  of  the  administration  of  the  assets. 
No  purpose  of  justice  can  be  answered  by  establishing  a 
rule  the  other  way  to  the  extent  of  a  pledge.  The  power 
of  sale  is  sufficient  for  the  purpose ;  as  much  as  general 
convenience  requires ;  without  going  the  length  of  estab- 
lishing, that  a  person,  to  whom  the  executor  has  pledged 
the  assets,  shall  hold  them  discharged,  on  account  of  the 
possibility,  that  he  may  have  made  advances.  Certainly 
that  is  not  the  natural  way  of  dealing  with  assets ;  par- 
ticularly, if  the  pledge  is  for  a  debt  antecedent  to  any 

interest 
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interest  of  his  in  the  estate.    It  has  been  determined,         1802. 
that  an  agent  or  factor  with  power  to  sell  cannot  pledge  iT^ 

for  his  own  debt:  Pater  son  v.  Tash(3).    Daubigny  v.  v> 

Duval (4).  DeBouchoutv.Goldsmid{5).  What  is  the  Simpson* 
power  of  the  executor  beyond  that  of  the  agent  ?  He  is 
acting  equally  ex  mandato.  The  only  cases  favorable  to 
such  a  doctrine  are  Nugent  v.  Gjffbrd(6),  and  Mead  v. 
Lord  Orrery  (7).  The  former  is  a  short  report  in  Atkyns; 
and  it  may  be  doubted,  whether  the  law  was  lqid  down 
io  generally  as  is  there  represented.  From  Mead  v.  Lord 
Orrery  Lord  Hardwicke  does  not  appear  to  have  con- 
sidered Nugent  v.  Giffbrd,  which  occurred  shortly  before, 
is  having  decided  the  dry  point  so  generally ;  but  gave 
1  his  opinion  much  at  length ;  and  evidently  relied  on  the  [  •  159  ] 
many  particular  circumstances,  the  recital  of  the  mort- 
gage, the  concurrence  of  the  executors,  &c. ;  plainly  not 
satisfied,  that  it  was  a  clear  proposition,  that  the  exe- 
cutor might  dispose  of  the  assets  just  as  he  thought  fit. 
Even  those  cases  make  an  exception  of  any  tiling  like 
fraud ;  and  an  application  in  a  way,  that  cannot  by  pos- 
sibility answer  any  of  the  purposes  of  the  will  is  prinid, 
facie  evidence  of  fraud.  There  is  reason  to  believe, 
that  the  point  in  Nugent  v.  Gifford  was,  whether  the 
parties  interested  under  the  settlement  had  not  that 
*ort  of  specific  hen,  that  controlled  the  general  power  of 
Ae  executor. 

But  these  two  cases  by  no  means  stand  unim peached. 
***  Bouney  v.  Ridgard(8)  Sir  Thomas  Setvell  gave  the  " 

relief 

<S)  2  Sir.  1178.  (7)  3  Atk.  235. 

<4)  5  Term  Rep.  B*  R.  606.  (8)  Stated  2  Bro.  C.  C  438, 

(5)  Ante,  Vol.  V,  211.  in  Scott  v.  Tyler;  and  moret 

(6)  1  Atk.  463.  Cited  2  Vet.  fully  in  Andrew  v.  Wrigley, 
^09.  Stated  from  the  Regis-  4  Bro.  C.  C.  125.  Mr.  Cox 
**r  Book  •  by  the  Master  of  cited  it  from  his  own  MS. 
***  Rolls,  4  Bro.  C.  C.  136,  note,  since  published,  1  Cox, 
***  Andrew  v.Wrigley.  145. 
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1803.         relief  these  Plaintiffs  pray ;  and  Lord  Kenya*  up6i 

•??*"         hearing  finally  decided  upon  the  length  of  time ;  t 

Vm  from  the  importance  of  the  points  he  gave  his.  o 

'  Simpson,      upon  them,  and  directly  against  Mead  v.  Lord  0\ 

observing,  that  all  the  cases  except  that  are  to  b 
languished;  but  not  taking  notice  of  Nugent  v.  Ch 
He  admitted,  that  an  executor  may  trust  a  person, 
the  testator  trusted  (9);  but  said,  if  the  trans; 
is  for  any  improper  purpose,  it  cannot  stand*  In 
tion  to  this  very  considerable  authority  the  poin 
much  considered  by  Lord  Thurlow,  in  Scott  v.  Tyler 
though  it  was  compromised  as  to  that,  it  has  always 
understood,  that  Lord  Thurlow'*  opinion  was  agaim 
bankers  (10).  Andrew  v.  Wrigley  (11)  also,  thoug 
[  •  160  ]      *  decision  .turned  upon  the  length  of  time,  shews, 

Ahanley  was  more  inclined  to  follow  Bonney  v.  Hi* 
than  the  cases  before  Lord  Hardwicke. 

* 

The  reversal  of  the  decree  in  Humble  v.  Bill  ( 1 
the  House  of  Lords,  and  Crane  v.  Drake  (\&)9 
considered  as  having  determined  the  law  up  to  the 
of  Nugent  v.  Gifford*  Elliot  v.  Merriman  ( 14)  is  a 
of  specialties,  and  so  completely  depends  upon  the 
ticular  circumstances,  that  it  cannot  fiirnish  a  gc 
rede.  Can  it  be  supposed,  that  the  Court  would  in 
case  have  resorted  to  the  particular  circumstance^ 
general  rule  had  been  established  in  Nugent  v.  Gij 
only  two  years  before  ?  Lord  Hardwicke* s  anxiety  £ 
subsequent  cases  to  select  the  special  circumstanc 
perfectly  inconsistent  with  the  notion,  that  he  had  d 

(0)  Ante,  Rowth  v.  Howell,  (11)  4  Bro.  C.  C.  1*5 

Vol.  Ill,  665.  (12)  2  Vern.  444.    1 

(10)  This   appears  to  be  P.C1\. 

correct  by  the  Report  since  (13)  2  Vern.  016. 

published  from  Lord  Thur-  (14)  Barnard.  Ck.Rq 

low'*  written   judgment,     2  2  Atk.  41. 
Dick.  712. 
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may  such  general  conclusion.    In  Tanner  y.  Ivie  ( 15),  his         1802. 
lordship  variously  disclaims  any  such  general  principle 4         ?T**' 


puts  it  upon  collusion.  Vm 

Simpson, 

Next,  upon  the  particular  circumstances  of  this  case, 
can  these  Bankers  in  any  way  be  considered  as  haying 
taken  these  funds  in  the  due  administration  of  the  as- 
sets t    He  first  opened  an  account  with  them  in  1794: 
they  repeatedly  dishonoured  his  bills:   they  thought  fit 
to  rely  only  on  his  assertion,  that  he  was  entitled,  subject 
only  to  a  few  small  legacies:  they  take  a  transfer  from 
tke  name  of  the  original  testator  John  Smith;  to  whose 
wiB  the  property  is  expressly  made  subject  by  the  will 
of  his  widow ;  the  transaction  taking  place  immediately 
upon  her  death ;  die  will  submitted  to  them  by  him  with 
1  ?iew  to  their  advice.    The  circumstances  exclude  die 
only  inference,  that  could  avail  them,  that  he  might  have 
•been  a  creditor  upon  the  assets  by  previous  advances.      [  #  161  ] 
Under  such  circumstances,  approaching  nearly  to  what 
Lord  Hardwicke  calls  a  contrivance  for  a  Devastavit + 
notwithstanding  the  difference  between  executor*   and 
trustees,  all  the  consequences,  that  would  attach  upon 
die  latter,  will  attach  upon  the  executor  and  the  per- 
•on  dealing  with  him. 

Mr.  Piggott  and  Mr.  Trotcer,  for  the  Defendants, 
die  Bankers. 
These  Defendants  have  taken  a  transfer  from  the  per- 
son having  the  legal  right  to  make  it.  They  are  therefore 
kjpfly  entitled;  and  can  be  dispossessed  only  by  some 
desr,  distinct,  equity.  The  utmost  extent  of  the  ex- 
prenons  of  Lord  Kenyan  and  Lord  Ahanley  is,  that  the 
Phmtifls  might  have  been  relieved,  if  they  had  come 
in  time.  The  cases,  with  some  few  exceptions,  are  cases 
of  specific  legatees;   having  aa  inchoate  title;   liable 

to» 

(16)  2  Fet.  466. 

Vol.  VII.  L 


Httll 
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18M.         to  be  defeated  only  by  debts.    There  Plaintiffs  fire,  men 
pecuniary  legatees, not  haying  a  charge  on -any  tpecf 
fie  fund.    The  death  of  the  testate  imderwhon^tbej 
&mpsoP.     claim,  took  place  thirteen  years  before  the  bankruptcy 

that  has  produced  this  bill.    It  was  perfectly- competent 
to  them  to  file  a  bill  to  have  thejuud  secured.    ]U|knj 
the  death  of  Mrs.  Smiik,  in  1797,  (he  estate  was  to  bf 
represented  by  another  person;    and  .still  no  bill  wa* 
filed,  nor  upon  the  transfer,   or  the  authority  to  mH 
given  in  1798;  but  upon  the  bankruptcy  this  attepipj 
is  made.  .  Then*   as  <  the  consideration,  it  is  suppo^sd, 
the  advance  could  have  no  connection  with  the  esta^f 
and  the  satisfaction  of  the  demands  upon  it;    4*a£  it 
was  a  desperate  debt  from  this  executor  to  the  hanjbrrs, 
That  is  by  no  means  the  fair  result  of  the  answer  .  fbej 
paid  the  utmost  value  of  this  stock  within  *wo  days  after 
the  transfer.     It  i*  true,.,  they  had  supplied  him,  yitfr 
[  1tt2  ]      *  money  i  he  owed  them  about  5QW.  }  and  they  ftok  jti 
to  secure  that  debt,  and  U>.  cover  future  advance* ;  4fti 
two  days  after  they  advance  6O0&;  and  go  on  making 
payments,  till  the  debt  amounts  to  nearly  150QL,   fti 
exceeding  the  whole  value  of  this  stock*     How.  tfeapf 
can  it  be  called  a  security  for  a.  desperate  debt  without 
any  real  consideration  passing?    In  substance  it  is  aealf 
for  valuable   consideration.     The  only  occasion  of.  hia 
nientibntog  thtf  will  was  to-  ask  their  advice  upop  tha 
probate.     It  was  not  necessary  for  the  bankers  to  sea 
the  will  for  the  purpose  they  wqre  then  transacting 
nor  does  the.  answer  saj,  they  did  wq  it.    Put  die  cas« 
of  an  eaecutor  expecting  a  rise  of  the  .funds  in  a  week  ^i 
and  therefore  refining  from,  a  sale;  and  pledging  tiff 
stock;,  has  the  person  putting  the  money  into  hia  hand* 
•ayweana'of  Wing,  howkbto  be,applie4i.wl,Ptbpi 
he  has  advdbced  morej  whether  he  wante4.it  ihrtbft 
purposes  of  the  te*tatoi»2    How. can  Jt^  travel  into  tha|J 
la  it  sufficient,  that  a  third  person  some  time  afterwards 
says,  he  will  shew,  it  could  not  be  wanted  for  the  pur- 
poses 
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potts  of  the  testator;  that  all  those  purposes  are  satis-  180$. 
jfed  ?  Upon  such  terms  how  can  any  one  deal  with  safety  Hiijl 
me  to  property  so  circumstanced?    Consider  the  conse-  v. 

tquenoes,   if  no   person  can  take  from  an  executor  a      Simpson. 
transfer-  of  property  in  the  funds,  now  grown  of  such 
magnitude,  without  being   subject   to   be   thus   called 
upon. 

The  case  of  a  specific  legatee  is  evidently  distinct. 
The  object  of  the  executor  is  not  to  convert  a  specific 
legacy,  but  to  convert  all  the  othet  assets  into  money. 
It  is  admitted,  that  if  land  is  devised  subject  to  a  par- 
ticular charge,  the  purchaser  must  see  to  the  application: 
■ot,  if -it  is  subjected  to  debts  generally.    The  former 
fctonce  bam  no  analogy  to  this;  the  land  being  specifi- 
cally charged  by  the  testator.     The  final  decision  of 
•Humble  v.  BUI,  reversing  the  decree  of  Sir  Notfum      [  *163  1 
Wright,  for  a  great  while  was  not  acknowledged  as  the 
Xaw  of  the  Court ;  and  was  disapproved  by  Sir  Joseph 
JikyUy  in  E**r  v.  Corbet (16),   confirming  Lord  Hard- 
aniobb  opinion.    From  the  great  increase  of  personal 
•property  the  inconvenience  upon  grounds  of  public  po- 
licy ei  involving  a  purchaser  in  the  accounts  of  the  tes- 
titer's  estate  must  have  been  foreseen  by  those  great 
mail.   Bint  in  Humble  v.  Bill  there  was  not  a  general 
charge  upon  the  personal  or  real  estate,  but  exclusively 
upon  that  particular  subject,  a  printing-office.    That  de- 
oni  therefore  is  nothing  more  than  that  a  prior  mort* 
gage  must  be  preferred  to  a  second.    But  all  these  cases 
ne  answered  by  Nugent  v.  Giffbrd  and  Mead  v.  Lord 
Orrery:   those   Cases    certainly  excepting  positive  and 
tttual  fraud.     The  later  cases  do  not  impeach  Lord 
Hardmcie*  general  doctrine;   stating  only,    in  Mead 
v«  Lord  Orrery  it  went  too  far ;  the  pledge  being  for  a 
debt*  with  which  die  *  testator's  property  had  no  connec- 
tion.    In  Ewer  v.  Corbet  any  responsibility  of  the  pur- 

•  chaser 

(16)  2  P.  WUl  148. 
L2 
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1864.         chaser  »  utterly  and  unequivocally  reprobated.    In  Farr 
v.  Newman  the  goods  of  the  testator  were  remaining  in 
specie  in  the  possession  of  the  executor ;  a  creditor  of  die 
Simpson,      testator  pressing  ai  the  same  time :  two  executions  on 

the  same  day:  the  executor  living  in  the  testator*! 
house ;  and  using  his  furniture  and  goods;  no  third  pert- 
son  intervening :  no  act  done  by  him  upon  those  goods, 
so  in  his  possession.  In  Whale  v.  Booth  (17),  then 
cited,  Lord  Mansfield,  who  had  assisted  in  all  these  caaei 
before  Lord  Hardwicke,  says,  there  is  but  one  exception 
to  the  general  rule,  that  an  executor  may  dispofce  of  Ac 
assets,  and  they  cannot  be  followed;  the  case  of  colU 
sion;  which  was  the  opinion  of  Lord  Hardwiche  ami 

* 

Sir  Joseph  JekyU.  In  Elliot  v.  Merriman  the  bill  was  di» 
[  *  164  ]      •  missed  with  costs  in  favour  of  die  general  power*  «i 

an  executor  over  the  assets.  In  Farr  v..  Newman,  Butter^ 
Justice,  certainly  over-ruled  by  the  rest  of  the  Court; 
states  the  proposition  up  to  this;  that  the  property  oi 
the  executor  is  absolute.  He  certainly  has  a  property 
for  paying  the  debts  and  legacies.  The  rule  is  fbunidec 
in  great  good  sense  and  policy.  Trusts  must  be  reposect 
and  those  claiming  under  the  testator  must  trust  thi 
person  he  has  trusted.  Is  the  purchaser  to  seek  out  Ai 
legatee  in  any  part  of  the  world?  If  the  bankers  hat 
refused  the  transfer,  he  might  have  sold  the  stock,  -em 
brought  them  the  money:  saying,  he  should  draw  for  it 
Is  this  Court  to  decide  upon  such  distinctions ;  and  couk 
such  a  system  of  jurisdiction  be  endured  in  a  capmeraii 
country  ?    The  case  must  stand  upon  fraud. 

• 

Mr.  Cox,  in  Reply. 
The  proposition,  upon  which  tins  case  rests,  is, 'that 
where  the  executor  pledges  the  property  for  a  debt  of  U 
own,  that  is  primd  facie  evidence  of  collusion.  *  The 
meaning  of  fraud  in  these  cases  •  is,  where  the  partj 
dealing  with  the  executor,  not  in  the  usual  course  of  aft 
ministration,  does  not  make  particular  inquiries,  whethei 

1m 
(VI)  4  Term  Rep.  B.  R.  625,  note. 
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Jta  has  a  right  to  deal  in  that  particular  manner.    Farr  v, 
Jfewmam  contradicts  the  assertion,  that  the  property  of 
the  executor  is  absolute.    It  is  so  only  for  the  purpose 
*>f  the  distribution  of  the  assets.    For  that  purpose  cer- 
~£ainly  his  power  ia  very  large ;  but  still  ^confined  to  that 
INo  lades  can  be  imputed  to  the  Plaintiffs.    It  is  said, 
m  bill  might  have  been  filed  to  secure  these  legacies:  but 
as  that  to  be  expeeted  from  a  legatee  of  200L :  the  assets 
also  standing  all  this  time  in  the  name  of  the  testator; 
and  u§  attempt  to  dispose  of  them  ?    The  other  Plaintiff 
-was  an  infant;  and  his  legacy  was  not  payable,  till  the 
detith  of  Mrs.  Smith.    As  to  the  consideration,  none  was 
pSid  for  die  purposes  of  the  estate ;  and  clearly  the  ante- 
cedent debt  was  part.    The  subsequent  *  advances  were 
upon  bills  drawn  antecedently:  the  offer  to  transfer  being 
the  day  of  the  testatrix's  interment.  It  is  impossible,  thai 
die  money  so  advanced  could  be  for  the  purpose  of  being 
applied  in  the  administration.     The  inference  is,  that 
there  was  no  consideration  for  the  purposes  of  the  estate. 
Hie  circumstance  of  dealing  by  way  of  mortgage  is  enough 
to  raise  suspicion.    No  danger  to  the  public  can  flow; 
froarthis  precedent.    As  far  as  the  executor,  deals  so, 
thai  it  can  by  possibility  be  taken  as  a  fair,  direct,  course 
*£  administration,  let  it  stand.    The  objection  is  confined 
to  transactions,  that  cannot  be  a  fair,  direct,  administra- 
tion.   The  circumstances  of  suspicion  throw  the  proof 
on  die  Defendants.     The  answer  to  the  ejection  of 
difficulty  is,  that  they  ought  to  have  desired  to  see  die* 
charges  from  the.  legatees  before  the  transfer.    It  was 
satural  to  file  the  bill,  when  they  heard  of  the  insolvency, 
aot,  while  they  had.  a  chance  of  being  paid.    It  is  decl- 
are, .that  this  could  not  be  in  t^e  direct  administration 
of  the  assets* 


1802. 
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The  Haste*  qf  Use  Rolls. 
The  question,  is  whether  the  Plaintiffs,  legatees,  can 
foUow  the  assets  in  the  bands  of  third  persons,  to  whom 

the 
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180&-  the  executor  has  transferred  them.  There  it  evidence  in 
the  cause,  but  the  answer*  I  cannot  therefore  infer  any 
thing  against  the  Defendants,  which  they  do  not  admit  \ 
Simpson,  for  it  was  in  the  power  of  the  Plaintiffs  to  procure  an  ex- 
plicit admission  or  denial  of  every  fact,  within  the  knot* 
ledge  of  the  Defendants*  I  cannot  assume,  that  tfaej 
aver  saw  Mrs.  Smith**  will;  though  SimpsoA  says,  he 
was  to  produce  it  to  them ;  for  they  do  not  say.  tbfey  evei 
did  see  it.  Without  doubt  the  Plaintiffs  are  entitled  ft 
a  decree  against  the  executor,  now  a  bankrupt;  arid  hk 
assignees  are  parties. 

r  jgg  ]  Several  well  known  cases  were  referred  W  tick  boA 

sides.     The  Defendants  rely  upon  Nugent  v.  Gtjfbrdi 
Steady.  Lard  Orrery,  and  Whale  v, Bodik,  air  establish- 
ing the  absolute  right  of  the  executor  to  bind  the  assfet*  bj 
any  disposition ;  at  least,  where  there  is  no  actual  fraud 
in  the  party  taking  under  it.    The  other  cases,  Hambk 
v.  Bill,    Crane  v.  Drake,   Farr-  v.  Newman,  Bonnepx, 
Ridgard,  and  Andrew  v.  Wrigley,  are  relied  on  by  the 
Plaintiffs;  as  shewing,  that  there  are  limits  to  that  rale; 
which  limits  they  contend  are  here  transgressed.  Tbomgt 
it  is  difficult  to  reconcile  fill  the  doctrine  and  dicta,  thai 
are  to  be  found  in  the  cases,  the  decisions  do  not  appeal 
to  me  to  be  inconsistent    It  is  true,  that  executors  are  h 
Equity  mere  trustees  for  the  performance  of  the  will 
In  many  re-    yet  m  many  respects  and  for  many  purposes  third  person 
ppects  and  for  are  entitled  to  consider  them  absolute  owners.    The  mtati 
many  par-        circumstance,  that  they  are  executors,    will  not  vitiata 
poses  third       ^y  transaction  with  them ;  for  the  power  of  dispoaitun 

persons  may  jg  geMraj|y  incident ;  being  frequently  necessary ;  and  I 
consider  exe-      .  ,    „      M  .  .  .     _     .  _      ,  . 

cutors  abso-     atran8er  ahall  not  be  put  to  examine,  whether  in  the.  pt* 

lute  owners.  ^cu'ar  instance  that  power  has  been  discreetly  exercised 
p  (  a-  m  But  fr°m  the  proposition,    that  a-4bird  person  is  no* 

position  Re-  k°un|l  to  l°°k  *°  the  trust  in  every  respect  and  for  ever; 
herally  inci-  purpose,  does  it  follow,  that,  dealing  with  the  executor 
dent  to  an  for  the  assets,  he  may  equally  look  upon  him  as  absolute 
executor.  owner, 
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owner,  tail  Wholly  overlook  his  character  as  trustee*;         IMS. 
when  he  knows,  the  executor  is  applying  the  assets  to  it 
purpose  wholly  foreign  to  his  trust  t    No  decision  neces- 
sarily leads  to  such  a  consequence* 


Hill 


In  Nugent  v.  Giford  it  appears  from  the  Regiater'fe 
Book,  as  stated  ( 18)  in  Andreto  v<  Wrigley,  though  not  in 
the  Report  in  Atkyns,  that  the  tefttator  died  two  year* 
before  the  executor  and  residuary  legatee  made  the 
*  assignment,  that  was  impeached.  At  least  therefore  £  *  itf  1 
there  tras  room  to  suppose,  that  the  executor  might  in 
that  period  by  advances  on  account  of  the  trust  have  enti- 
tled himself  to  reimbursement  out  of  the  assets:  but  even 
so  explained,  the  Inte  Master  of  the  Rolls  would  not  go 
farther  than  to  say,  that  case  might  be  rightly  dete*? 
abed ;  and  in  Scott  v.  Tyler  Lord  Thurlaw  said  ( 19),  it 
was  difficult  to  reconcile  it  with  Crane  v.  Drake*  In 
Mead  v.  Lard  Orrery  Lord  Hardwicke,  instead  of  stat- 
ing shortly  and  generally,  that  an  executor  has  the  abso- 
lute right  to  dispose,  as  he  pleases;  of  the  testator's  pro-; 
perty,  enters  into  all  the  circumstances,  to  shew,  that  in 
that  cake  the  assignment  ought  to  stand ;  that  it  was  made, 
mend  years  after  the  testator's  death}  that  it  was  not  the 
ate  of  a  sole* executor  disposing  for  his  own  benefit,  but 
of  three  executors,  two  not  interested,  one  a  residuary 
legatee;  that,  as  he  was  one  of  the  executors,  and  in 
ik  banking  shop  the  money  affairs  were  transacted,  he 
aright  have  been,  as  he  was  recited  to  be,  the  sole  owner 
of  the  mortgage :  he  might  be  a  creditor  for  that  sum  by 
advances  made  by  him:  or  it  might  have  beeij  released 
«d  assigned  to  him  by  the  other  executors*  as  his  share 
of  the  residuary  estate,  Under  all  those  circumstances 
perhaps  it  would  have  been  hard  to  have  deprived  the, 
assignee  of  the  benefit  \  .  apd  yet  Lord  Kenyan  in  Banney 

.v*  Rid-, 


(Hi)  A  Bro.  a  tt  135, 136.  ( 19)  2  Bro.  C.  C.  477 
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1804.         v.  Ridgardy  with  an  accurate  note  (20)  of  whfch  I  bam 
been  favoured  by  Mr.  Cox,  declared  his  dissent  from  tha 
case ;  and  declared,  he  should  have  given  the  opposite 
•SfMPJON.      decision;  and  yet  there  was  nothing  like  express  fraud 

and  no  motive  for  it,  in  order  to  obtain  that  assignment 
for  Mead  die  younger  was  not  indebted ;  but  was  only  ft 
give  security  for  what  might  come  to  hikn  afterwards;  m 
receiver;  and  he  used  the  mortgage  for  that  purpose!  2 
was  indifferent  to  them,  whether  they  had  that  or  aaj 
;  [  *  )68  J      •  other  security.    But  Lord  Kenyan  says,  that,-  if  there  i 

either  express  or  implied  fraud,  the  purchaser  is  bound 
In  Whale  v.  Booth,  though  that  case  seems  over-ruled  b] 
Farr  v.  Newman,  stress  was  laid  upon  the  circumstance 
that  the  testator  had  been  dead  three  years ;  and  Lett 
Mansfield  says,  "  if  the  executors  paid  all  demands,  m 
"  in  that  time  they  might  have  done,  the  assets  bekm) 
'*  to  them."  ; 

'  'Those  three  cases  for  the  Defendants  are  in  some  de 
gree  impeached  in  subsequent  decisions.  But,  supposing 
they  were  not  impeached,  there  is  nothing  in  any  of  then 
excluding  the  possibility  of  the  executor  having  acquire* 
on  the  execution  of  the  trust,  a  right  to  appropriate  t» 
himself  the  assets.  But  in  this  instance  the  assigmnen 
was  made  in  less  than  a  month  after  the  death'  o 
Mrs.  Smith.  There  is  not  therefore  the  least  ground  fo 
the  presumption  of  right  acquired  to  the  assets  of  Mr.  o 
Mrs.  Smith  by  payments  made  in  that  short  interval  oi 
account  of  either  estate.  It  is  not  pretended,  it  was  ti 
satisfy  any  claim  on  either  estate ;  for  the  express  purpost 
appears  to  have  been  to  secure  a  debt  of  his  own,  whici 
he  already  owed  to  the  bankers,  and  other  advance*  the] 
were  to  make  By  taking  up  bills  of  his,  then  actually  out 
standing.  They  had  distinct  notice  therefore,  that  th< 
money  was  not  to  be  applied  to  any  demand  upon  eithei 
estate ;  but  the  assets  were  to  be  wholly  applied  to  tin 

privatu 

(20)  Since  published,  I  Cox,  145. 


CASES  IN  CHANCERY. 


168 


private  purpose  of  the  executor.  ■  Allowing  every  case 
to  remain  undisturbed,  does  it  follow  from  any,  th/tf  an 
executor  in  the  first  month  after  the  testator's  death  can 
apply  the  assets  in  payment  of  his  own  debt;  and  that 
a  creditor  is  perfectly  safe  in  so  receiving,  and  applying* 
them,  provided  he  abstains  from  looking  at  the  will; 
which  would  shew  the  existence  of  unsatisfied  demands  t 
I  *m  for  the  moment  keeping  out  of  fight  the  represen- 
tation made  by  Simpson;  and  supposing  the  question  to 
•  be,  whether  an  executor  may  thus  deal  and  be  dealt 
with,  and  it  is  clear,  no  rule  of  justice  permits,  or  of 
convenience  requires,  that  he  should  have  this  unbounded 
power.  Though  it  may  be  dangerous  at  all  to  restrain 
the  power  of  purchasing  from  him,  what  inconvenience 
am  there  be  in  holding,  that  the  assets,  known  to  be  sucji, 
dxrald  not  be  applied  in  any  case  for  the  executor's  debt, 
unless  the  creditor  coqld  be  first  satisfied  of  his  right* 
It  may  be  essential,. that  the  e$ecu(or  Aoidd  have  the 
power  to  sell  the  assets:  but  it  is  not  essential,  that  he 
should  have  the  powei;  to  pay  bis  own  creditor;  and  it  is 
Bot  just,  jth^t  me  man's  property  shoul4  b$  applied  to 
the  payment  of  another  man'*  debt, 


1802. 
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But  the  question  is,  not,  whether  the  rule  is  now  to  be 
aide  more  strict,  but  whether  general  justice  and  conve* 
nieqce  require  it  to  be  relaxed  beyond  all  former  prece- 
dent .  I  should  hesitate  to  go  so  far  as  other  cases  have 
gone:  but  this  woyld  go  much  farther  thai*  any.    If  the 
Kcond  point  in  Stott  v.  Tyler  had  received  the  deci- 
flon,  which  it  was  generally  supposed  would  have  been 
gnren(81 ),  it  would  be  an  authority  far  beyond  what  these 
Pkintifis  want;  for  in  that  case  the  executrix  had  dis- 
posed of  the  River  Itee  Bonds  four  years  after  the  death 

of 


,  (21)  .It  has  since  appemd,  that,  though,  that  point  ended 
10  a  compromise,  Lord  Tkntrbm  had  formed  his  jndgUKWt 
ppoa  it  against  the  bankers.     See  2  J)kh.  724. 
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1804.         of  the  testator.    The  bankers  swore,  they  knew  Hothin 

tf^         of  the  will ;  and  they  believed  the  bonds  her  own  pre 

Va  petty,  not  that  of  the  testator.    If  that  case  had  bee 

Simpson,      decided  against  die  bankers,  it  would  have  furnished  • 

stronger  authority  than  is  necessary  for  these  PlaintHfi. 

•  ■■ 

Hitherto  I  hate  supposed  the  efcecutor  pretending  oi 

other  authority  than  as  executor;   and  that  the  othe 

Defendants  relied  solely  upon  his  authority  in  that  cha 

racter.    But  the  truth  is,  it  was  not  upon  his  legal  authdl 

I  •  170  ]      •  rity  as  executor  that  they  relied:  but  they  proceeded 

as  they  state,  upon* the  faith  of  his  representation;  bj 
W&ich  they  were  induced  to  believe,  that  the  propert] 
he  assigned  to  them  was  actually  his  own;  as  the  Mi 
tatrix  had  left  him  every  thing,  subject  only  to  8QL  i 
year,  and  a  few  small  legacies.  This  representation,  i 
partly  true,  partly  false.  He  was  her  residuary  legatee 
and  it  is  taken  for  granted  on  all  sides,  that  she  had  I 
right  to  dispose  of  this  property:  but  he  was  subject  to 
something  more  than 202.  a  year, .and  some  trifling  leg* 
cfes,  viz.  the  claims  undpr  her  husband's  will.  This  the] 
would  have  seen,  if  th<fy  had  looked  at  her  will,  insteac 
of  taking  his  representation.  They  would  have  seen,  thai 
lie  had  no  right  to  assign  the  stbdc,  tilt  the  claims  uhda 
that  will  were  satisfied;  and  that  some  of  those  daitn 
were  unsatisfied.  Common  prudence  required,  that  the) 
should  look  at  the  will,  and  not  take  the  debtor's  won 
as  to  his  right  under  it.  If  they  neglect  that,  and  taki 
the  chance  of  his  speaking  the  truth,  they  must  ihour  tin 
hazard  of  his  falsehood.  The  rights  of  thfrd  persons  must 
not  be  affected  by  their  negligence.  I  do  not  impute  to 
them  direct  fraud :  but  they  acted  r Ashly,  incautiously, 
and  without  die  common  attention  used  in  the  ordinary 
course  of  business ;  the  reference  in  the  will  of  Mrs.  Smitk 
to  the  will  of  her  husband  making  it  the  same,  as  if  a 
legatee  of  her  own  was  disappointed  by  this.  It  was  grosa 
negligence  not  'to  lo6k  at  the  will,  under  which  alone  < 

■     ■■  ■  -  title 
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tide  could  be  given,  to  them*  It  was  not  necessary  to  use 
any  exertion  tb  obtain  information,  but  merely  not  to 
shut'  their  ey&  against  the  information;  which  without 
extraordinary  neglect  they  could  not  avoid  r^eiving. 
Ho  transaction  with  executors  can-  be  rendered  unsafe 
by  holding,  that  assets  transferred  such  circumstances 
maybe  followed. 
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For  the  Defendants  it  is  objected,  that 
were  guilty  of  laches  in  not  taking  steps  to  secure  their 
♦legacies  in  the  life  of  Mrs.  Smith.    But  one  .was  an  ip- 
fimt,  when  the  bill  was  filed ;  and  his  legacy  was  not  pay- 
able till  her  deaths  «nd  though  the  Plaintiff  Hill,  might 
ha?e  filed  a  bill  it  was  not  gross  negligence  not  to  do  so 
far  sa  small  an  object.    There  was  no  reason  to  think 
the  fund  was  in  danger ;  and  upon  inquiry  she  would 
ha?e  found  stock  sufficient .  left  to  answer  her  legacy. 
Upon  the  whole  I  am  of  opinion,  these  funds  are  liable 
to  answer  the  Plaintiffs*  demands (22). 

9 

(M)  Post,  Taylor  v.  Hawkins,  Vol.  VIII,  209.     Stleod  v, 
Ihmmond,  XIV,  353.    XVII,  152. 


[•171] 


SHAFTOE  v.  SHAFTOE,  1802. 

May  Qtk,  24th, 
]Lf  R.  LEACH,  for  the  Plaintiff,  moved  for  a  writ  of   Writ  of  Ne 
J   Ne  exeat  Regno.  exeat  Regno 

issues  in  the 

By  the  affidavit  of  the  Plaintiff  in  support  of  the  mo-  ct8e  °f  * 
tbn  it  appeared,  that  the  Plaintiff  was  suing  the  Defen-      i    / 
dart,  her  husband,  in  the  Ecclesiastical  Court  for  a  di-  actually  due 
voice;  and  had  obtained  a  sentence  upon  appeal  to  the  aqd  costs, 
Delegates,  assigning  a  Proctor  for  the  Defendant  to  appear 
absolutely,  with  costs;  which  were  taxed  at  2761.  Us.  Id. ; 

and* 


171 


CASES  Itf  CHANCERY. 


SUAFTOB 

©. 
SHAFTOB. 


and  a  Monition  was  served  upon  him  for  the  costs.  £ 
was  proceeding  in  the  suit;  but  had  not  yet  obtained  ; 
mony.  The  affidavit  farther  stated,  that  deponent  h 
been  informed  and  believes  that  to  defeat  her  in  si 
suit  the  Defendant  threatens  and  intends  that*  as  sc 
as  he  shall  be  excommunicated*  which  wQI  be  the  ri 
proceeding!  he  will  make  over  his  property  to  his  si 
and  quit  the  kingdom ;  and  has  declared,  the  Plain 
shall  never  have  any  thing  he  can  deprive  her  of. 


[  *m  ] 


%  Mr.  Leach,  in  support  of  the  Motion. 
-  This  is  not  within  the  ordinary  jurisdiction,  upon  eq 
table  rights:  but  the  ease  of  a  suit  for  this  purpose,  \ 
mony,  is  the  *  only  exception.  In  Read  v.  Read  (2$) 
does  not  appear,  upon  what  ground  the  motion  was 
fused:  but  it  is  to  be  collected  from  the  argument,  t] 
the  jurisdiction  was  properly  to  be  exercised;  or  t 
wife  would  be  without  redress*  In  Sir  Jerome  Smithse 
Cote  (£4)  the  writ  was  granted.  In  another  case  (J 
this  is  Btate4  to  be  the  only  exception.  In  Roebuck 
Roebuck {96)  a  wife  hml  obtained  a  sentence  id  a  ciu 
for  adultery,  establishing  her  innocence.  Alimony  l 
decreed  to  her  in  1785.  Afterwards  she  appealed;  i 
conceiving  the  alimony  sufficient.  Pending  that  app 
she  filed  a  bill  for  a  writ  of  Ne  exeat  Regno:  herb 
band  threatening  to  leave  the  kingdom,  to  avoid  payi 
the  alimony  already  decreed  and  the  increase ;  and  1 
writ  was  marked  for  600/.  The  only  difference  of  ti 
case-is,  that  a  certain  Bum  was  ascertained  for  alimoi 
That  case  does  not  appear  to  have  been  noticed  in  Cog 
v.  Coglar(27  );  where  Lord  Thurlow  was  struck  with  t 
difficulty,  for  what  sum  the  writ  should  be  marked. 


(28)  1  Ck.  Ca».  115. 

(24)  2  Fen*.  345. 

(25)  Anon.  2  Atk.  210. 

(26).  Thi*  cm*  ***  cited 
from  the  Register's  Book,  B. 


1787,  fo.  7.  SeeBea.Ne 
Regno,  2d  edit  p.  42,  sod 
note,  40. 

(27)  Ante,  Vol.  J?  94 ;  i 
the  notes,  95 ;  and  IV,  59 
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Lord  Chancellor.  1802. 

In  the  ordinary  ca$e  the  Court  never*  marks  the  writ 
for  more  than  is  ..due.    Certainly  the  ease  of  alimony  is 
stated  as  a  case  of  exception :  but  it  is  wrong,  that,     Shaftob; 
"before  that  decree  is  made,  this  Court  is  to  take  it  foir 
granted,  that  there  will  be  a  decree  for  alimony  and 
separation,  and  to  shut  up  the  husband  pending  that  suit 
for  any  sum  it  shall  name,  least  there  should  be  such  a 
decree*     Suppose,  the  Plaintiff  should  miscarry  in  her 
suit,  after  this  writ  has  issued:  what  recompence  can  be 
made  to  him?    If  the  suit  has  effect,  the  difficulty  is, 
Cor  what  sum  to  mark  the  writ.    The  ground,  that  the 
•Plaintiff  would  be  without  remedy,  will  not  do;  for      [  *173  } 
that  irould  apply  to  a  judgment  at  Law,  where  the  man 
cannot  be  taken  in  execution. 


The  motion  stood  over ;  and  in  the  interval  the  Lord 
Ckamcellor  was  informed,  that  the  Plaintiff  had  obtained 
t  lenience  in  the  Ecclesiastical  Court  for  a  gross  sum. 


The  Lord  Chancellor  said,  upon  consideration  of     MeyMfh. 
the  cases,  the  Plaintiff  might  take  the  writ  of  Ne  exeat 
Segno  for  the  sums  actually  due,  viz.  776/.  11*.  Id.    His 
Lordship  added,  that  he  was  more  influenced  by  autho- 
rity th$n  principle  (28). 

(28)  See  the  next  case.  * 
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1808. 

March  9th. 
Writ  of  He 
exeat  Regno 
issues  in  the 
case  of  ali- 
mony; but 
only  for  sums 
actually  due ; 
viz.  arrears 
and  costs. 


[•174] 
Analogy  be- 
tween the  writ 
of  Ne  exeat 
Regno  and 
bail. 


DAWSON  v.  DAWSON. 

T1TR-  COOKE  moved  for  a  writ  of  Ne  exeat  kegm 
against  the  Defendant;  Against  whom  the  PlaintK 
had  obtained  a  decree  in  the  Ecclesiastical  Court  foi 
alimony. 

Lord  Chancellor. 
The  writ  in  all  these  cases  must  be  marked  for  flu 
sum  due.  There  is  not  any  instance  (29),  and  obviomij 
there  cannot  be  any,  in  which  the  writ  has  been  maikw 
for  die  value  of  the  annuity  given  for  alimony.  If  tb 
Plaintiff  was  assignee  of  a  bond,  that  would  be  doe  on  fk 
1st  of  July,  he  could  not  have  die  writ  on  the  50th  o 
June;  for  the  money  must  be  due  (  30).  It  was  a  strong 
thing  to  apply  this  writ  to  alimony:  but  it  has  bea 
•  done.  This  writ  however  never  has  been  granted  b 
this  Cojirt,  except  where  the  debt  was  due,  and,  if  it  wa 
at  Law,  bail  could  be  had  (31  )•  I  recollect  an  inatassci 
of  a  bond  due  the  1st  ot  January;  and  the  creditor  gra 
time  to  the  1st  of  July.  He  applied  in  the  last  week  u 
June  for  the  writ ;  and  Lord  Thurlow  refused  it.  In  i 
late  instance (32)  search  was  made;  and  no  case  conk 
be  found  authorizing  me  to  mark  the  writ  for  more  ths)i 
the  sums  actually  due. 


mm 


-  The  sum  of  48/.  being  due  for  arrears,  and  887. 
costs,  the  writ  was  marked  for  those  sums  (33). 


(29)  As  to  Roebuck  v.  Roe- 
buck, mentioned  in  the  preced- 
ing case,  see  Mr.  Beames's  Ne 
ex.  Regno,  42 ;  and  the  note,  40. 

(30)  Ante,  Vol.  VI,  234. 

(31)  See  Russell  v.  Asby, 
ants,  Vol.  V,  00. 


(32)  Skaftoey.  Ska/toe,  Ik 
preceding  case. 

(33)  See  Cock  v.  Rank 
ante,  Vol.  VI,  283 ;  ted  tb 
notes,  1,95.  IV,  692.  Bern 
Ne  ex.  Regno,  42,  3,  and  thi 
note,  40. 
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1801. 

JufyBth. 

Dec  2d. 

MOODY  v.  MATTHEWS.  1*02. 

.         May  2614. 
II Y  indenture^,  dated  the  1st  of  January,  1774,  Mary    Grant  of  an 

Price  in  consideration  of  300/.  sold  to  John  Moody  annuity  for 
and  his  assigns  for  his  natural  life  an  annuity  of  251.  opt  *"•  out  of 
of  and  from  all  the  tithes  arising,  renewing,  &c  within  *ilhe8  lea80<f 

the  several  townships,  hamlets,  fields.  &c.  in  the  parish       ^     /  - 

r  r  corenant  for 

of  Llaqfam  TaUjayarne,  in  the  county  of  Denbigh,  with  farti!Cr  ^ 
aP  it^e  glebe  lands,  oblations,  &c«    rents  and.  profits,  snrance.    The 
whataoever9  due  to  tfie  Dean  of  St.  Asaph  within  the  lessee  after- 
said townships,  £c.  payable  quarterly;  with  power  of  wards  renew- 
gatjry op  default  of  payment  for  forty  days;  and  Mary  °"  tb6  *eM«: 
Price  covenanted  tq  pay  the  annuity;  and  that  the  said  j^Jj^Jf™ 
tithes  and  premises  should  be,  remain  and  continue,  sub**  1,^^(1  ad- 
ject to  the  payment  of  the  said  annuity  for  and  during  minis- 
.•4$  Hfe  of  Afootiy.    (She  also  executed  a  bond  and  war-  L         •"  tered; 

riot  of  attorney ;  and  a  memorial  was  duly  registeredr        and  renewed 

with  his  own 

The.  tithes,  oufc  of  which  t^pus  annuity  was  made  pay-  mo**T*  ^  Tho 
able,  if  ere  held  by  Mary  Price  under  a  lease  granted  by  *™m  J  M  a 
fcJReapof  St.  Asaph,  dated  the  10th  of  January,  1771^  ^*r^n^£ 
for  twenty-one  years.    After  the.  sale  of  the  annuity  she  term>  —^ 
Wandered  the  lease;  and.  procured  a  new  lease  of  th^  rally ;  and  the 
tjJ^ea*  dated  the  lOtlji  of  January,  1778,  for  the  farther  grantee  is  not 
term  pf  seven  years;  wjjrich  by  assignment,  dated  the  bound  to  con- 
854  tf  February,  1778,  she  made  a  security  by  way  of tribate  to  *• 
aortgsge  for  000/.*  borrowed  from  Thomas  MuddocL  ******1!  °f 
Jo  November  1779,  she  married  John  Matthews  f  and  oq 
the  7th  of  November,  1780,  she  diecj,    Her  husband  took 
out  letters  of  administration;  and  in  June  1781  he  paid 
o$  Rudilotk'*  mortgage.    Matthew*  continued  to  pay  the 
PJaptiff's  awuity  till  tl*e  25jfo  ofJufle,  1796,;  having  siutt 
rfwdfured;  JM94  taken  ^  new  lease  in  his  own  name  for  th? 
fetber  term  of  seven  years,  dated  the  10th  of  January, 
1785;  and  having  renewed  afterwards  in  1792  and  1799, 
for  sejrcmyeaw^ch  time,  paying  a  fine*  . 


175  •  CASES  IN  CHANCERY. 

1802.  The  bill  was  filed  against  Matthews;  praying  an  * 

_p^  count  of  the  personal  estate  of  his  wife,  and  of  the  a 

Vv  rears  of  the  annuity;  that  the  Plaintiff  may  be  put  i 

Matthbws.    possession  of  the  tithes ;  or  that  a  receiver  may  be  a] 

pointed ;  and  that  the  Plaintiff  may  be  declared  entitle 
to  have  the  lease  renewed  from  time  to  time  out  < 
the  estate  of  Mary  Matthews,  for  the  better  securin 
the  annuity. 

• 

The  Defendant  by  his  answer  stated,  that  at  the  tin 
of  his  marriage  he  did  not  know  of  the  existence  of  do 
annuity.  He  tendered  the  arrears  to  the  10th  of  January 
1799.;  when  the  interest  of  his  late  wife  under  her  renewi 
would  have  expired ;  and  as  to  the  remaining  interest  i 
[  +176  ].     *the  lease  insisted,  that  he  was  beneficially  entitled 

having  renewed  with  his  own  money. 


Mr.  Richards  and  Mr.  Heald,  for  the  Plaintiff  con 
pared  this  to  the  case  of  a  mortgagee;  who  might  renen 
and  add  the  expence  to  his  principal  and  interest*  The 
cited  Luckin  v.  RusJitnan(34<),  and  Kempton  v.  Pad 
man (85):  a  widow  entitled  to  a  leasehold  estate,  renen 
able  for  lives,  renewed  at  her  own  cost.  After  her  deat 
the  question  arose  between  her  representative,  and  tb 
representative  of  her  son,  entitled  to  the  reversion  $  all 
it  was  decreed,  that  on  payment  of  all  the  costs  of  tl 
renewal  by  the  representative  of  the  son  to  the  represei 
tative  of  the  mother,  the  representative  of  the  son  wi 
entitled  to  hold  the  renewed  lease.  They  contender 
that  this  holds  in  all  cases,  where  the  representatb 
takes  upon  himself  to  renew. 

Mr.  RomiUy  and  Mr.  Thomson,  for  the  Defendant  k 
stated*  that  all  the  cases  alluded  to  are  clear  cases  c 
Cestui  que  trust,  coming  against  a  trustee,  who  had  a 

large 

(84)  Finch,  392.  (85)  At  the  Rolls,  1790. 
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krged  the  term;  upon  which  there  can  be.  n6  doubt; 
but  this  is  a  most  unnatural  construction  of  a  covenant 
for  farther  assurance ;  that  at. least  the  Plaintiff  must  pay 
all  the  fines  paid  by  the  Defendant,  with  interest  to  be 
compfited  upon  all  those  fines ;  also  what  he  has  paid  in 
respect  of  the  mortgage,  both  principal  and  interest. 


1802. 


Moody 
Matthews. 


The  Master  of  the  Rolls. 
Upon  the  principal  question  I  have  no  difficulty  in 
giying  the  decree. .  This  is  a  grant  of  an  annuity  out  of 
tithes*  The  grantor  professes  to  make  it  for  the  life  of 
the. grantee.  •  It  is  very  clear  therefore,  that  as  long  as 
she  has  any  interest  in  these  tithes,  if  only  for  five  years, 
the  Plaintiff  is  entitled  during  his  life  to  a  security  upon 
•that  interest.  It  might  have  been  a  question  upon  the 
covenant  for  farther  assurance,  whether  she  could  have 
been  compelled  to  renew:  but  having  renewed,  the  an- 
nuity is  a  charge  upon  the  tithes.  Upon  her  death  her 
husband  took  the  tithes,  not  as  administrator,  but  by 
survivorship :  but  still  he,  took  them  in  right  of  his  wife. 
In  that  right  he  has  the  opportunity  of  renewing.  He . 
has  all  her  rights  and  interest ;  but  with  distinct  notice  of 
the  charge.  It  is  just  the  same  as  if  it  was  renewed  by 
her;  he  acquiring  all  his  right  through  her;  and  taking 
that  interest  from  her  with  notice  of  the  charge  he  is 
equitably  affected.  So.  far  I  am  with  the  Plaintiff;  for  it 
is  impossible  by  her  act,  putting  in  new  names,  to  change 
the  right  of  the  annuitant.  The  Defendant  had  no  idea 
°f  that;  yet  the  annuitant  had  ceased  to  have  a  right  in 
&at  lease ;  for  that  was  gone.  The  equity  goes  much 
Either  than  as  it  is  shaped  by  the  Defendant ;  for  if  he 
Gftunot  rid  himself  of  the  charge  during  the  life  of  the 
*ife,  it  will  remain. 

The  next  consideration  arises  upon  his  acting,  not  as 
**iininistrator,  but  as  proprietor ;  for  such  he  is ;  having 
***ade  the  renewal  with  his  own  money ;   and  I  have  a 

Vol.  VII.  M  good 


[  M77  ] 
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1602. 


Moodt 
Matthews* 


[•178] 


good  deal  of  doubt,  how  that  equity  standi*  If  he  Wi 
permitted  the  lease  to*  expire  in  1799,  that  would  hut 
been  an  injury  to  the  annuitant.  .As  to  the  gnotoc, 
she  was  absolutely  boupd  to  pay  the  annuity.  Whenerer 
therefore  she  renewed,  she  could  not  demand  from  the 
creditor  any  compensation  for  the  expence  of  hgpng 
on  foot  the  security.  But  here  a  person  renews,  who  wis 
not  bound  to  pay  the  annuity ;  who  has  no  connection 
with  the  annuitant ;  and  is  only  bound  to  pay  the  annuity 
as  administrator  of  his  wife,  as  far  as.  she  had  aaefe 
There  is  no  other  obligation  upon  him.  It  is  deseraag 
consideration,  whether  that  does  not  make  a  difference  m 
the  obligation ;  and  though  it  is  true,  Mrs.  Price  wodd 
•  haye  been  under  that  obligation,  whether  in  the  case  of 
a  mere  stranger,  who,  when  the  renewal  is  made,  muk 
give  the  party  the  benefit  of  it,  that  must  be  without  any 
contribution.  If  any  thing,  it  must  be,  not  the  whole, 
but  a  proportion  only  of  the  benefit  derived  from  the 
renewal ;  that  is,  as  251.  is  to  the  whole.  .  I  wishyoa 
therefore  to  consider  that  on  Jtoth  sides;  whether. yon 
can  find  any  thing  to  resolve  that  doubt,  which  at  pie- 
sent  occurs  to  me. 


1801. 
Dec.  U. 


The  cause  was  again  spoken  tg. 


Mr.  Richards  and  Mr.  He  aid,  for  the 
This  Equity  attached  down  to  1799 ;  and  then  the 
Defendant  taking  a  renewal,  it  remains.  This  interest, 
though  not  strictly  a  tenant-right,  is  like  it ;  and  has  * 
value  in  this  Court.  It  is  assets.  The  Defendant  most 
therefore  take  the  lease  subject  to  the  Equity,  which  he- 
longed  to  it  in  the  hands  of  his  wife ;  in  whose  right  be 
takes  it.  It  cannot  be  compared  to  die  case  of  a  stranger 
coming  in  at  the  end  of  the  lease,  or  by  a  concurrent 
lease,  without  privity.  If  this  doubt  prevails,  it  will  be 
impossible  to  make  mortgages,  and  raise  portions,  upon 


,i  i. 
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fcp  sort  of  property.  .Suppose  a  mortgage. of  such  an 
Ittreat,  and  then*  sale:  the  vendee  is  a  stranger,  more 
|*i*  Ibis  husband :  but  if  at  the  end  of  the  lease  he 
mews,  he  cannot  possibly  take  it  discharged  from  the 
Mortgage.  It  wiU  be  said,  he  takes  it  knowing  of  the 
Mortgage.  This  Defendant  knew  of  this  beyond  all  ques* 
INH  having  paid  it  so  long.  He  cannot  be  put  in  a  better 
ituation  than  a  purchaser  of  the  term*  •  In  the  case  of  a 
term,  charged  with  portions,  would  the  Court  permit  the 
Hjfaef  son  to  suffer  the  term  to  run  cut?  Suppose,  he 
llfces  *  renewal;  would  the  Court  say,  the  charge  is  good 
It  the  end  of  the  term  in  the  life  of  the  tenant  for  life, 
felt  not  as  against  the  tenant  in  tail,  having  the  absolute 
.'interest  2  This  annuity  is  beyond  all  question  an  incum- 
fcance;  and  the  property  is  bound  by  it  as  much  as  by  a 
asttgage.  Why  should  there  be  an  end  of  the  incum- 
fcanoe,  because  the  term  would,  have  ceased,  if  not  re~ 
aswed?  At  all  events  the  .husband  cannot  take  the  pro- 
porty  in  a  better  condition  than  the  wife;  and  if  die  in- 
wuibnuner  had  called  for  a  renewal,  she  could  not  have 
masted  it.  The  Court  must  have  interfered,  to  prevent 
ker  from  letting  it  run  out ;  making  the  contract  totally 
fruitless. 


1302. 


Moody 

v. 

Matthews* 


[•179] 


No  case  is  to  be  found  like  this.  Those,  which  are  to 
fe  met  with,  are,  where  a  person  having  a  partial  interest. 
«i. executor  or  mortgagee,  shall  not  be  permitted  to  re~ 
r,  and  take  the  benefit  to  himsel£  The  distinction  of 
oases  is,  that  the  mortgagee,  fee  has  a  partial  in- 
in  it ;  and  as  to  the  remainder  is  trustee  for  the 
«ld  lesaee  or  die  creditors.  Holt  v.  Holt (36)  and  Raw 
%  Chichester  (87)  establish,  that,  where  there  is  a  tenant- 
light,  the  Court  will  not  permit  the  representative  to  re- 
fer his  own  benefit.    This  Defendant  had  not  any 

interest 


(36)  1  Ch.  Ca$,  190. 


($TJ  1  Bro.  C.  C.  198,  n. 
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interest  previously  to  his  marriage.  With  respect  to  the 
objection,  that  the  wife  died  without  assets  to  renew,  not- 
withstanding that  circumstance,  this  purchaser  for  far 
luable  consideration  is  entitled  to  the  relief;  which  can 
not  depend  upon  the  circumstance,  whether  there  an 
assets,  or  not.  The  only  difference  is,  that  in  the  dm 
case  there  must  have  been  a  contribution,  in  the  othei 
not.    Maxwell  v.  Ashe  (38). 


[#180] 


Mr.  RomiUy  and  Mr.  T/wmson,  for  the  Defendant. 
There  are  two  questions;  1st,  Whether  the  Defendan 
ought  to  be  compelled  to  pay  the  annuity  after  the  lOd 
•  o{  January,  1799:  Sdly,  which  was  the  point,  on  whid 
the  Court  felt  a  difficulty,  whether,  if  the  Annuity  is  to 
be  paid,  there  ought  not  to  be  a  contribution.  This  De 
fendant  in  respect  of  this  lease  stands  as  a  purchaser 
and  the  case  of  executors  and  trustees  is  wholly  rasppli 
cable.  They  cannot  deal  with  the  property  lor  their  oin 
benefit;  but  must  take  as  trustees.  Persons  haying,; 
limited  interest  are  not  to  avail  'themselves  of  the  shaft 
tion,  in  which  they  are  placed  by  the  testator,  having  J 
tenant-right,  to  procure  a  much  larger  interest  than  tin 
testator  intended  at  the  expence  of  those,  to  whom  1m 
intended  that  larger  interest  The  grant  of  the  annuit] 
is  out  of  the  tithes  merely ;  not  mentioning  the  lease 
The  point  of  notice  is,  whether  he  had  notice,  when  in 
became  the  purchaser;  not  depending  upon  payment itt 
this  time  in  his  own  wrong.  He  stands,  not  only  upoi 
hia  marital  right,  but  also  as  standing  in  the  place  of  tin 
mortgagee,  paid  off  by  him.  He  takes  the  lease  in  hi 
own  right  as  husband:  and  the  Court  cannot  compel  ha 
to  renew,  because  in  another  character,  as  administrate! 
he  takes  assets.    The  only  cases  to  be  found  are  those  o 

tenant  for  life  and  remainder-man;  the  principle  of  whid 

• 


(38)  1  Bro.  C.  C.  444,  ». 
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is  riow  well  understood  (39 )/  The  difficulty  in  those  cases         1802. 


was  to  ascertain  the  proportion  of  the  fine,  before  the        M 
intereat  was  known;  which  was  generally  by  a  reference  „. 

to  the  Master.  There  has  been  no  difficulty,  where  it  Matthews. 
has  been  exactly  known,  what  interest  the  parties  took 
iti  the  lease;  as  where  the  tenant  for  life  renewed;  and 
himself  outlived  the1  term:  having  had  the  whole  benefit 
he  must  pay  the  whole  fine.  So,  where  the  tenant  for 
life  dying  before  the  commencement  of  the  renewed  term, 
the  remainder-man  has  the  whole  behefit,  the  latter  must 
pay  the  whole  fine.  If  during  the  tevm  granted  in  1778, 
the  Plaintiff  had  been  called  upon  to  pay  any  part  *  of  the  [  +181  ] 
expence  of  renewal,  he  would  probably  have  refused; 
aying,  it  would  be  for  the  benefit  of  the  remainder-man, 
not  of  himself.  But  in  the  event,  that  has  happened, 
it  is  dear,' that  if  all  these  renewals  had  not  been  made, 
the  Plaintiff  could  have  had  no  benefit  whatsoever.  The 
jtttice  of  the  case  then  is,  if  the  Plaintiff  desires  to  have 
die  benefit,  that  out  of  the  profits  the  fines  and  interest 
upon  them  'should  be  paid ;  as  in  the  case  of  a  mortgage; 
for  t3r  then  there  is  no  clear  fund.  When  that  is  dis- 
charged, the  Plaintiff  will  be  entitled  to  the  arrears  of  his 
annuity.  The  first  incumbrance  updn  the  renewed  lease, 
commencing  on  the  expiration  of  the  old  term,  is  the 
fines  and  interest:  the  next  the  arre&rs  of  the  annuity; 
and  then  the.Defendant  is  entitled  to  the  interest  in  the 
renewed  lease  for  his  own  benefit.  That  is  the  only 
decree,  to  which  the  Plaintiff  is  entitled.  It  may  pro- 
bably be  necessary  to  renew  again,  before  the  incum- 
brances are  discharged;  and  in  that  case  provision  must 
be  made  for  that  before  the  annuity.  The  Defendant 
insists,  that  by  his  marriage  and  the  death  of  his  wife  he 
became  entitled  to  this  leasehold  interest  for  his  own  be- 
nefit, subject  to  the  charge  created  by  the  wife  prior  to 
4    the  marriage,  so  far  as  the  extent  of  her  interest  would 

make 

(39)  Ante,  White  v.  White,  Vol.  IV,  24. 
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make  him  subject  to  it;  which  cannot  be  carried  fardM 
after  her  death  than  to  charge  her  estate  in  the  hand 
of  her  representative*  Beyond  that  he  acquired  this  hi 
terest*in  the  estate  for  his  own  benefit*  The  annuitai 
might  have  compelled  Mrs.  Matthews  to  renew,  6r,  i 
may  be  admitted,  her  representative  to  the  extent  of  th 
assets ;  but  has  not  a  right  beyond  that  to  call  upon  th 
husband. 


[  M88  ] 


Mr.  Richards,  in  Tteply. 
What  he  takes  in  right  of  his  wife  he  takes  in  a 
as  purchaser;  but  subject  to  the  incumbrances;  thoug 
he  had  no  notice  at  the  time  of  his  marriage.  The  Com 
would  not  have  •  compelled  the  executor  to  renew,  if  h 
had  not  assets;  but  would  have  put  the  incumbrancer  i 
a  condition  to  renew,  if  he  chose ;  and  to  add  the  expenc 
to  his  incumbrance.  Since  Whiter.  White {40)  th6  rd 
is,  that  the  tenant  for  life  pays  only  the  interest.  This  i 
an  incumbrance  anterior  to  all  the  estates.  There  can  b 
no  distinction  between  this  incumbrance  and  the  mod 
gage.  The  dry  question  is.  whether  the  husband  take 
the  property  in  a  different  condition  from  that,  in  wind 
it  stood  in  his  wife.  Though  this  is  not  to  be  consideto 
as  the  case  of  executor  or  administrator,  those  case 
shew  the  principle ;  that  a  person  taking  in  right  of  an 
through  another  shall  take  subject  to  the  incumbrance! 
The  instance  of  a  person  having  a  partial  interest  als 
applies  strongly.  Shall  this  Defendant,  having  taken 
partial  interest  in  right  of  his  wife,  enlarge  that  inteM 
without  making  the  property  equally  liable  to  the  incua 
brances  ?  Bearing  the  two  characters  of  administrator  I 
his  wife,  and  surviving  husband,  in  which  character  fc 
renewed  does  not'  appear.  The  tenant-right  makes 
strong  part  of  the  case.  It  is  not  strictly  a  right;  but 
fair  expectation,  of  value;  and  on  which  a  price  is  ahra? 

se 


(40)  Ante,  Vol.  IV,  24.  V.  5M.    Post,  IX,  554. 
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a  preference  given  by  the  lessor.    If  the  lessee  had 
of  the  lease  by  will,  or  conveyed  it  voluntarily* 
the  person,  to  whom  it  was  bequeathed,  or  the  assignee, 
would  have  been  bound  by  the  equity.    Can  the  right 
of  survivorship  amount  to  more?    If  liable  during  the 
coverture,  he  was  liable  afterwards,   taking  by  act  of 
law.    There   can   be   no    arrangement   of  contribution 
here.     The  Defendant  thinking  it  worth  his  while  to 
renew  takes  it  subject  to  all  the  equity,  with  which  it 
was  cloathed  in  the  hands  of  his  wife.    As  to  the  mort- 
gage paid  off  by  the  Defendant,  this  annuity  is  an  in* 
caabrance  prior  to  that  mortgage. 


1802. 

Moody 

v. 

Matthews. 


Master  of  the  Rolls.  [  183  ] 

The  result  of  my  examination  of  this  case  is  to  enter- 
tain more  doubt  than  I  had,  even  upon  the  first  question. 
The  lease  having  been  in  fact  renewed,  I  thought,  upon 
tone  terms  it  must  be  liable  .to  the  Plaintiff:  and  that  the 
difficulty  would  be  how  to  arrange  the  terms.     Upon  the 
result  of  the  case  I  have  been  brought  a  good  deal  to 
doubt  as  to  the  right  of  the  Plaintiff  at  all;  for  all  the 
cases  are  cases  of  representatives,  persons  having  no  right 
bat  from  that  capacity,  or  their  situation,   as  having 
tinted  interests.     There  may  be  very  considerable  dis- 
tinctions between  that  case  and  this.    The  husband  may    Husband 
forfeit  or  dispose  of  the  interest  during  her  life.     If  he  may  forfeit  or 
does  neither,  it  survives  to  the  wife.     If  he  survives,  it  dispose  of  his 
goes  absolutely  to  him.     The  question  is»  how  he  takes  w"e's  chattel 
it;  and  whether  subject  to  all  the  equities.    There  are  f*a  i-J^0** 
many  obligations,  which  do  not  survive  against  the  hua-  £  d^Vnlt, 
band  after  the  coverture.     There  is   no  case  resembling  \i  survives  to 
this;    or,    from  which    any  principle  can  be  deduced,  her:  if  he 
having  a  strict  analogy ;  and  I  am  not  at  all  aided  by  survives,  it 

the  case  of  representatives.  g°e»  abso- 

lutely to  him. 
Many  obligations,  which  do   not  survive  against  the  husband  after 
coverture. 
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[•184] 


The  Master  of  the  Rolls,  having  stated  the  cas£,  am 
observed,  that  the  covenants  entered  into  on  the  gran 
of  this  annuity  were  in  effect  a  covenant  for  farther  ai 
surance,  proceeded  thus : 

The  Defendant  contends,  that  all  he  was  .bound  t 
was  to  pay  the  annuity  during  the  term,  the  lease  had  t 
run,  when  he  acquired  it  in  right  of  his  wife;  insisting 
that  he  now  holds  it  id  his  own  right,  discharged  of  th 
annuity :  or  that,  if  liable,  at  least  the  Plaintiff  is  bourn 
to  contribute  to  the  expence  of  renewal.  If  she  hai 
continued  unmarried,  there  can  be  no  doubt,  the  annuit; 
*  would  be  as  much  a  charge  upon  the  renewed,  as  upo 
the  original,  lease :  indeed  she  would  have  been  bound  t 
keep  up  the  lease  on  account  of  the  annuity.  Tb 
Plaintiff  acquired  an  interest  in  the  lease  for  his  life  :  no 
in  present  existence  a  lease  to  last  so  long,  hut  with  \ 
capacity  to  be  extended  by  renewals ;  and  the  chargi 
would  always  attach  upon  each  renewed  lease :  the  grantoi 
being  bound  to  keep  it  up  for  his  benefit.  Her  husbanc 
could  derive  no  other  interest  in  her  right  than  she  had 
The  lease  and  right  of  renewal  could  pass  to  him  onlyii 
in  the  same  plight  and  condition  as  she  held  them ;  anc 
therefore  subject  to  every  equity,  that  would  attach  upoi 
her.  The  husband  taking  by  marital  right  is  not  esteemec 
a  purchaser  for  valuable  consideration.  He  stands  pre 
cisely  in  the  place  of  his  wife.  That  is  laid  down  b 
Fitzgerald  v.  Lord  Fauconberg  (41),  by  the  Lord  CAim 
cellor,  the  Master  of  the  Rolls,  and  Lord  Chief  Baitn 
Reynolds.  Notice  is  therefore  immaterial.  The  husband'* 
pbligation  to  renew  is  different  from  that  of  the  wife, 
After  the  dissolution  of  the  marriage  he  is  not  bound  bj 
her  personal  covenants :  but  when  the  lease  is  renewed, 
the  equity  attaches  upon  it ;  for  the  renewed  lease  is  con- 
sidered in  equity  the  same  lease. 


(41)  Fitzg.  207. 
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The  Plaintiff  is  not  bound  to  contribute  to  the  fines  of 

lewaL     That  would  be  to  make  him  pay  the  considera- 

ion  twice.    The  case  of  Maxwell  v.  Ashe,  at  the  Rolls, 

17th  December,  1752,  in  a  note  (42)  to  Nightingale  v. 

JEat0*o*(43),  which  I  have  looked  at  in  the  Register's 

JBook,  is  decisive.    That  case  was  this. 
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Joyce  Jamet  gave  to  the  Plaintiff,  her  niece,  an  annuity 
100/.,  payable  half-yearly  without  any  deduction,  for 
er  Hfe,  •  out  of  tithes,  held  for  lives  of  the  Bishop  of 
•  London.    One  life  had  dropped :  the  testatrix  was  her- 
self another ;  and  Mrs.  Ashe,  the  executrix  and  devisee 
subject  to  the  annuity,  was  the  third.     After  the  death 
of  the  testatrix  two  new  fives  were  added.     Mrs.  Ashe 
art  first  insisted,  that  she  was  not  bound  to  pay  the  an- 
nuity, unless  the  annuitant  would  contribute  to  the  ex- 
pence  of  adding  those  two  lives.     Afterwards  however 
she  did  not  insist  upon  that  claim.     Mrs.  Ashe  died.     At 
lier  death  there  was  completely  an  end  of  all  the  lives, 
that  existed  previously  to  the  gift  of  the  annuity.     The 
children  of  Mrs.  Ashe,  to  whom  she  devised,  refused  any 
longer  to  pay  the  annuity ;  insisting,  that  there  was  an 
aid  of  the  lease :  or  at  least,  that  they  were  not  bound  to 
pay,  unless  Mrs.  Maxwell,  the  annuitant,  would  contri- 
bute to  the  expence  of  the  former  renewals.    She  filed 
ker  bill ;  insisting,  she  was  not  bound  to  contribute ;  that, 
on  the  contrary  they  were  bound  to  fill  up  the  lives,  that 
kid  dropped,  for  her  benefit.    The  Court  declared,  the 
annuity  was  a  charge  upon  the  renewed  lease. 


[•185] 


In  that  case,  as  in  this,  the  lease  in  being  at  the  time 

the  annuity  was  created  was  wholly  expired;  and  it  was 

there  contended  by  the  devisees,   as  it  is  here  by  the 

kusband,   that  they  had  then  a  right,  having  renewed 

with  their  own  money,  to  consider  the  lease  as  their  own, 

and 


(42)  1  Bro.  C.  C.  444. 


(43)  1  Bro.  C.  C.  440. 
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and  as  discharged  from  the  annuity;  which  ought  f 
continue  only  during  the  continuance  of  the  origin 
fives.  There  is  tto  difference  between  the  cases,  ezoq 
this,  in  favour  of  the  present  Plaintiff;  that  he  is  a  pn 
chaser  of  this  annuity  for  valuable  consideration,  aa 
against  a  person,  who,  as  I  have  observed,  is  not  en 
sidered  in  the  light  of  a  purchaser  for  valuable  conside 
atkra,  but  as  a  mere  volunteer.  In  that  case  the  questic 
was  between  two  volunteers;  and  it  was  held  there,  th 
the  annuity  was  not  extinct  by  the  extinction  of  -the  ol 
*  lives ;  and  the  annuitant  was  not  bound  to  contribute  i 
the  renewal. 


Upon  the  authority  of  that  case,  and  the  principles 
have  before  stated,  declare,  that  the  annuity  claimed  1 
the  Plaintiff  is  a  change  upon  the  renewed  lease  of  the 
tithes:  and  that  the  arrears  must  be  paid,  and  the. a 
nuity  must  continue  to  be  paid,  out  of  the  profita  of  th 
lease. 


1801. 
Jan.  28**. 

1802. 
May  26M, 

28<A. 
One  executor 
and   trnstee 
charged  under 
the  circum- 
stances with 
a  loss  oc- 
casioned by 
joining  in  the 
sale  of  stock  ; 
the  other  hav- 
ing received 
all  the  money 
and  abscond- 
ed. 


CHAMBERS  v.  MINCHIN. 

JJJCV  RUSSELL  by  her  will  gave  and  bequeath 
to  William  ATtnchin  and  William  Green  the  "  m 
"  of  3400/.,  in  the  5  per  cent.  Consolidated  Bank  A 
"  nuities ; "  in  trust  in  the  first  place  to  pay  the  inters 
and  proceeds  of  one  moiety  unto  and  between  her  ootid 
Jane  Snook  and  Elizabeth  Clarke  in  equal  proportk 
during  their  joint  lives ;  and  upon  the  death  of  eitl 
of  them  then  to  pay  the  whole,  interest  of  the  si 
moiety  to  the  survivor  during  her  life ;  and  to  pay  t 
interest,  and  proceeds  of  the  other  moiety  "of  the  si 
"  sum  of  .2500//'  unto  John  Chambers,  until  such  til 
as  his  daughters  Ann,  Jane,  Elisabeth,  and  Lucy,  Cha 
hers  respectively  attain  their  ages  of  twenty-one  yeai 
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.and  from  and  after  the  decease  of  the  survivor  of  them, 
*he  Baid  Jane  Snook  and  Elizabeth  Clarke,  the  testatrix 
.gave  and  bequeathed  the  interest  of  the  said  other  moiety 
in  like  manner  unto  John  Chambers,  until  his  said  daugh- 
ters shall  respectively  attain  their  «ges  of  twenty-one  \ 
mod  when  and  as  each  of  them  shall  attain  such  age, 
directed)  that  a  proportionate  part  of  the  said  "  moiety,  of 
"  9400/."  shaU  be. transferred  into  the  name  of  each  of 
them  on  attaining  such  age  respectively;  and  upon  the 
death  of  the  survivor  or  them,  the  said  Jane  Snook  and 
*  Elizabeth  Clarke  (provided  they  shall  have  attained 
such  age  as  aforesaid)  then  a  proportionate  part  also  oi 
the  other  moiety  to  be  in  like  manner  transferred  to  each 
of  them  respectively  on  their  attaining  such  age,  as  afore- 
said; afid  in  case  of  the  death  of  either  of  the  daughters 
at  John  Chambers,  before  the  age  of  twenty-one  the  tea* 
tatrix  directed,  that  the  share  of  her  or  them  so  dying 
shall  go  to  and  be  equ&lly  divided  amongst  the  survivors 
on  attaining  their  respective  ages  of  twenty-one  years,  aa 
aforesaid. 


1803, 


Chambers. 
v. 

AflNCHlN* 


[  •!«  ] 


The  testatrix  then  gave .  to  John  Chambers  the  sum  of 
50£  for  mournyg  for  himself  and  children  and  several 
ipecific  and  pecuniary  legacies;  and  gave  all  the  rest 
sod  residue  of  her  goods,  chattels,  personal  estate  and 
elects*  after  payment  of  her  debts,  funeral  and  testa- 
mentary charges  and  expences,  to  Mary  Mufford,  Ann 
Rathwetl,  and  Jane  Snook  and  Elizabeth  Clarke,  and  the 
survivors  of  them,  in  equal  proportions,  to  be  paid  them 
separate  and  apart  from  their  respective  husbands.  The 
testatrix  then  appointed  Minchin  and  Green  executors 
and  trustees  of  her  will;  directing,  that  they  should  be 
indemnified  from  all  costs  and  charges  in  and  about  the 
execution  of  the  said  will ;  and  gave  them  the  sum  of 
50/,  each  over  and  above  the  sum  of  309/.,,  before  given 
to  Afwchin. 


The 
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The  testatrix  died  in  February  1797.  The  bill  wa 
filed  on  the  13th  of  February,  1798,  by  John  Chamber 
and  his  infant  daughters ;  praying,  that  the  trusts  of  th 
trill  may  be  performed,  so  far  as  it  concerns  the  Plain 
tiffs  in  respect  of  the  legacy  of  2400/.  in  5  per  ceni 
Bank  Annuities ;  that  it  may  be  declared,  whether  th 
testatrix  meant,  the  sum  of  2400/.  in  money  should  b 
laid  out  in  the  purchase  of  such  5  per  ceni.  annuities 
or,  that  so  much  money  should  be  laid  out  as  wouk 
*  purchase  the  sum  of  2400/.  stock  in  the  5  per  ceni 
Annuities;  that  directions  may  be  given  accordingly;  anc 
that  the  fund  may  be  secured  for  the  benefit  of  the  in 
fent  Plaintiffs  (44). 


The  testatrix  at  the  date  of  her  will  and  at  her  de 
cease  was  not  entitled  to  any  stock  except  156/.  a-yeai 
Bank  Long  Annuities.  The  executors  by  their  answer 
filed  the  5th  of  May>  1798,  stated  the  negotiation,  dial 
took  place  previously  to  the  filing  of  die  bill,  with  re 
ference  to  the  question  upon  the  legacy  to  the  Plaintiff* 
They  admitted,  that  they  had  possessed  of  the  personal 
estate  more  than  sufficient  for  the  debts  and  legacies; 
and  submitted,  whether  the  legacy  to  {fie  Plaintiffs  k 
specific ;  and  whether  they  have  any  right  to  any  part  oi 
the  personal  estate;  but  believe,  the  testatrix  intended  to 
give  the  sum  of  120/.  a-year,  part  of  the  sum  of  156/. 
a-year  Bank  Long  Annuities,  in  trust  for  the  purposes 
mentioned  in  the  will ;  and  not,  that  the  sum  of  24001 
should  be  laid  out  in  5  per  cent.  Bank  Annuities,  or, 
that  so  much  money  should  be  laid  out  in  such  fond 
as  would  purchase  the  capital  stock  of  2400/.  Green 
stated,  that  he  prepared  the  will;  and  that  from  the  in- 
structions of  the  testatrix  he  understood,  she  intended 
the  interest  only  of  so  much  of  her  money  as  was  then 
invested  in  any*  of  the  public  funds  bearing  interest  at 

5  per 


(44)  Ante,  Vol.  IV,  075. 
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cent:  but  for  want  of  proper  instructions  he  erro- 

^neously  called  the  same  5  per  cent-  Consolidated  Bank 

^^imiiities,  instead  of  Bank  Long  Annuities ;  wherein  her 

smoney  was  then  invested ;  and  he  also  understood,  the 

testatrix  did  not  intend,  that  any  part  of  the  stock  should 

sold  for  the  purpose  of  investing  the  produce  in  any 

tther  public  stock ;  but  that  so  much  as  would  pay  the 

0um  of  120/.  a-year  should  remain  in  the  names  of  the 

^Defendants  until  the  respective  deceases  of  Jane  Snook 

sod  Elizabeth  Clarke,  And  after  the  decease  of  the  sur- 

^  vivor  should  be  transferred  to  the  Plaintiffs  upon  at- 

Gaining  twenty-one. 


1802. 


Chambers 

MlNCHIff. 


{•189] 


The  Defendants  farther  stated,  that  they  believe, 
Chat,  in  case  a  sufficient  part  of  the  personal  estate 
shall  be  laid  out  in  the  purchase  of  2400/.  in  the  5  per 
^cent.  Navy  Annuities,  the  persdhal  estate  will  be  very 
little  more  than  sufficient  for  the  debts,  legacies,  and 
funeral  expences. 

By  the  decree  (45),  made  on  the  7th  of  June,  1799, 
the  accounts  were  directed  against  each  of  the  execu- 
tora;  and  it  was  declared,  that  the  bequest  of  2400/., 
expressed  in  the  will  to  be  5  per  cent'.  Consolidated  Bank 
-Annuities  was  intended  to  be  a  legacy  of  £400/.  5  per 
cent.  Bank  Annuities;  and,  in  case  there  should  be  suf- 
ficient to  pay  the  debts.,  funeral  expences,  and  legacies, 
*nd  the  costs  of  this  suit,  it  was  ordered,  that  the  De- 
fendants Minchin  and  Green  should  purchase  out  of  the 
testatrix's  estate  2400/.  5  per  cent.  Bank  Annuities ;  and 
directions  were  given  for  transferring  the  fund,  when 
purchased*,  to  the  Accountant  General  upon  the  trusts 
declared  by  the  wilL 


The  Master's  Report  stated  the  accounts ;  upon  which 
some  debts  and  legacies  were  still  unpaid ;  and  that  the 

Defendants 

(46)  Ante,  Vol.  IV,  675. 
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Defendants  Minchin  and  Great  had  not  purchased  9400& 
Batik  Annuities,  as  directed  by  the  decree.  The  cause 
coming  on  for  farther  directions,  it  appeared,  that  the 
Long  Annuities  had  been  sold  out;  and  that  Minchin 
had  absconded  insolvent;  upon  which  an  inquiry  was 
daected,  under  what  circumstances  Green  executed  the 
power  of  attorney  to  Minchin  for  sale  of  the  Long  An- 
nuities. Upon  that  reference  the  Master  stated  the 
affidavit  of  Green,  who  was  an  attorney  at  Basingstoke 
and  acted  in  the  affairs  of  the  testatrix  there,  not  to 
•great  extent,  that  Minchin,  who  resided  in  Loudon, 
the  sole  management  and  conduct  of  all  the  affiiirs 
the  testatrix,  transacted  in  London ;  that  in  April  1799, 
Minchin  sent  to.him  a  power  of  attorney  to  sell  out  th 
Long  Annuities ;  that  Green  being  fuHy  impressed  will 


the  truth  of  a  letter  from  Minchin,  dated  the  9th  of  JR 
brmary,  1798,  and  thafHtwas  necessary  for  him  to. 
mite  the  power  of  attorney  for  the  purposes  of  the 
immediately  signed  it ;  and  that  he  had  no  motive 
ever  for  signing  it  than  for  the  purpose  of  enabling  Mi 
Mn  to  carry  into  execution  the  trusts  of  the  will 


•    The  Master  also  stated,  that  the  only  part  of  the 
♦elating  to  the  execution  of  the  power  of  attorney 
these  words :  "  I  am  conclusively  of  opinion,  that  it 
J€  be  better  for  all  parties  to  purchase  into  the  5 
"  cents,  on  the  score  of  policy  and  prudence ;  and, 
"  we  meet,  will  assign  my  reasons  for  .it." 


This  letter  also  stated,  that  Minchin  had  written 
Chambers,  that  he  should  be  apprized  of  their  detain* 
nation  in  ten  days;  that  the  10th  day  expired  that  raor** 
ing;  and  he  (Minchin)  had  just  received  the  label .©f  * 
Subpoena  :  and  supposed,  one  had  reached  Green. 

The  cause  coming  on  for  farther  directions,  the  que^- 
tion  was,  whether  the  Defendant  Green  should  be  charged  ■ 
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Mr.  Piggott  and  Mr.  Trower,  for  the  Plaintiffs. 
Upon  the  fret*  disclosed  by  the  report  Green  is  respon- 
ible ;  'and  if  he  is,  though  the  stocks,  were  low,  when 
fund  was  sold  out,  the  rule  is  perfectly  settled,  thai 
now  be  replaced;  and  he  must  also  answer  for 
«he  dividends  since  April  1799.    The  stock  standing  in 
^he  name  of  the  testatrix  could  not  by  the  course  of  the 
Xank.be  sold  out  without  an  authority  from  both  the 
'm  trustees.     The  motive  assigned  by  Green  for  his  con- 
duct is  the  letter  written  by  Minchin  long  before,  viz.  in 
-February  1798 :  the  date  of  the  power  of  attorney  being 
an  April  1799.     Clearly  therefore   that  letter  was  not 
acted  upon.    The  sale  took  place  after  their  answer  was 
-put  in;  submitting  to  act,  as  the  Court  should  direct:  a 
cause  in  Court:  a  dispute  upon  the  construction  of  the 
«31;  in  consequence  of  which  the  Defendants  state  thai 
they  cannot  act:  Green  also  an  attorney;  who  must  have 
known  what  was  proper  to  be  done ;  that  the  fond  ought 
to  have  been  transferred  to  the  Accountant  GeneraL 
The  letter  is  stated  shortly  in  the  Report:  but  it  gives 
notice  to  Green  of  the  intention  to  file  the  bill,  and  that 
Mmckin  had  actually  received  a  subpoena.     For  what 
purpose  was  this  sale?     At  the  former  hearing  it  was 
slid,  they  were  under  the  necessity  of  selling  this  fond; 
as  it  was  a  perishable  fund.     If  that  was   the   reason, 
why  was  it  not  done  before  ? 


1868. 


Chambers 
v. 

MlNCHtN. 


[*HH] 


The  principle  as  to  executors  is,  that  both  concur  in 
the  act,  and  the  act  is  voluntary :  Sadler  v.  Hobbs  (  46  \ 
ScmfieUv.  Howes  (47).  In  that  case  the  Matter  of  tie 
Roll*  observes,  that  till  Westley  v.  Clarke  (48)  there  im 
no  case,  where  an  executor  joining  in  a  receipt  has  not 
been  held  liable.    Any  attempt  to  shake  those  decisions 

would 


W)  2  Bro.  C.  C.  114. 

(47)  2  Bro.  C.  C.  91. 

(48)  lP.Wtft.83.  Mr.Coxs 


note.     Pre.  Ch.  Mr.  Finch's 
edit.  173. 
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would  be  extremely  dangerous.  In  this  instance  the  act 
was  not  only  unnecessary,  but  wanton.  It  waa  also  deli- 
berate. The  recent  decisions,  Balchet}  v.  Scott  (40), 
Rowth  v.  Howell  (50),  Hovey  v.  Blakeman  (51  }t  sad 
Bacon  Y.Bacon  (52),  which  will  be  relied  on  for  tiieDer 
fendant,  haye  not  a  circumstance  analogous.  This  Define 
dant  acted  under  the  trusts  of  the  will ;  made  various  $sfr 
+  ments;  and  with  the  exception  of  the  receipt  of  thk 
fund  acted  equally  with  the  other  executor. 


Mr.  Richards,  Mr.  Car,  and  Mr.  Thomson,  for  .the 
Defendant  Green. 
It  cannot  be  said,  that  this  Defendant  had  any  sinister 
view ;  and  he  did  not  receive  any  of  the  money,  or  inter- 
fere in  this  transaction.  He  living  in  the  country,  tbfc 
other  trustee  living  in  town  managed  the  property ;  and 
procured  from  him  the  power  of  attorney,  for  a  given 
purpose,  to  change  the  fund.  Certainly  his  conduct  waa 
indiscreet  in  a  greafdegree.  The  late  cases  are  very  much 
in  his  favour.  It  does  not  appear  to  be  an  established 
rule,  that  executors  joining  in  a  receipt  shall  be  charged p 
for  in  Churchill  v.  Hobson  (53)t  a  distinction  is  madia 
between  creditors  and  legatees.  The  late  cases  inclines 
the  other  way  very  much.  Lord  Alvanley  in  Hovey  v- 
Blakeman  acceded  to  Westley  v.  Clarke.  The  principle- 
established  there,  and  approved  by  Lord  Alvanley,  is,, 
that  in  no  case  shall  a  trustee  or  executor  be  charged- 
with  money,  which  does  not  actually  come  to  his  hands  5 
if  that  fact  can  be  clearly  established.  If  that  is  left  'am 
doubt,  the  circumstance  of  joining  in  the  receipt  certainly 
makes  a  difference  in  the  case  of  trustee  and  executor- 
In  Sadler  v.  Hobbs  it  was  the  joint  act  of  both:  eadfc 
trusting  to  the  credit  of  the  person,  with  whom  the  de- 
posit 


(49)  Ante,   Vol.  II,  678  ; 
see  the  note,  679. 

(50)  Ante,  Vol.  Ill,  565. 


(51)  Ante,  Vol.  IV,  59a 

(52)  Ante,  Vol.  V,  331. 

(53)  1  P.  Will.  241. 
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posit  was  made*  InBalehen  v.  Scott  the  executor  received 
the  property;  and  handed  it  over  as  executor;  and  that 
occasioned  the  loss.  In  Hovey  v.  Blaieman  it  was  im- 
possible to  overcome  the  admission  in  the  answer:  but 
L&idAlvanleys  mind  throughout  was  very  much  in  fa- 
vour of  an  executor,  who  does  not  actually  receive  the 
money,  and  merely  acts  a  formal  part,  though  unne- 
cessary. That  case  may  be  stated  as  the  result  of  all 
the  cases :  Lord  Ahanfey  *  having  taken  great  pains  to 
extract  some  principle  from  them.  In  Bacon  v.  Bacon 
the  circumstances  appeared  by  the  affidavit  of  the  De- 
fendant He  placed  confidence  in  the  representations  of 
Kirby.  It  was  the  duty  of  the  executor  to  see,  that  the 
money  was  applied;  if  the  doctrine,  as  now  pressed,  is 
right. 
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Lord  Chancellor* 

That  case  is  very  rightly  decided.    It  is  the  business 

of  the  executor  to  pay  the  debts,  and  to  find  out  the 

creditors;  for  they  need  not  demand  but  by  an  action. 

could  not  go  personally  about  the  country.     If  he 

a  trusty  person,  that  is  all,  than  can  be  expected. 

***d  there  he  made  the  best  choice  possible,  the  person 

Ousted  by  the  testator  in  his  life  and  at  his  death,  and 

*Ot  a  purpose,  in  which  he  was  answerable  as  executor. 

^Tbe  fact  in  this  instance  is,  that  the  fimd  was  in  the 

«^nd  of  the  Court:   no  act  necessary  but  to  join  in  a 

it  to  the  Accountant  General.    If  the  purpose  was 

change  the  fund,  as  the  Court  would  order  it  to  be 

changed,  as  from  Long  Annuities  to  3  per  cents. (54), 

**sd  the  executor  in  the  country  executes  a  power  of 

attorney  to  the  executor  in  town  for  that   purpose,   I 

•Wimit,  that  is  justifiable :  being  for  a  purpose  belonging 

the  administration  of  assets;  but  not  to  change  it  to 

•  Bank 


(44)  See  Howe  v.  The  Earl  of  Dartmouth,  ante,  137. 
Vol.  VII.  N 
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Bank  Stock.  It  is  on£  thing  for  an  executor  npors  i 
communication  by  the  other  to  accede  to  a  purpogg 
directly  connected  with  the  will;  and  another,  where  ft 
arises  Out  of  the  acts  of  parties  out  of  thd  will.  JTj*1 
Balchen  v.  Scott  the  Executor  determined-  n<ot  to 
What  could  he  do  then  but  hand  it  over  to  the  other  7 


[  «194  ] 


For  the  Defendant 
The  motive  in  this  case  was  as  honest  as  that  of  Bacon~ 
The  executor  in  the  country  •  does  this  act  under 
impression,  that  a  due  use  was  to  be  made  of  it;  believ- 
ing, the  other  executor  intended  to  change  the  fond? 
which  he  thought  necessary;  placing  confidence  in 
person,  in  whom  the  testator  placed  confidence.    Actin 
bond  fide,  but  misconceiving  the  object,  and  never 
ceiving  a  farthing,  it  would  be'  too  much  for  a  Court  o 
Conscience  to  charge  him  with  the  whole  for  an  error 
judgment.     Scurfield  v.  Howes  is  only  a  revival  of  tb 
old  rule.     The  expression  "  unnecessarily w   is  used 
that  case  in  this  sense ;   that  the  other  executor 
have  done  the  act  just  as  well  without  him.    Thtt 
was  not  unnecessary  in  that  sense:  for  this  purpose 
was  necessary,  that  both  should  join. 


Mr.  Piggott,  in  Reply. 
The  •  circumstances  of  the  snit  and  the  decree  make 
this  one  of  the  strongest  cases.    The  silence  of  the  De- 
fendant at  the  hearing  of  the  cause  was  most  culpable 
As  to  the  necessity  of  the  *act,  the  question  is  upon  ihd 
necessity  of  any  transfer :  a  consideration  antecedent  *•** 
-that  of  the  necessity  of  his  joining.    The  purpose  i** 
Bacon  v.  Bacon  was  to  discharge  the  debts  of  the 
tor;   necessary  acts  in  the  administration  of- the 
tor's  affairs :  so,  in  the  other  cases,  where  the  exeeute* 
has  been  excused,  the  thing  itself  was  pfroper  to  be  done; 
and  he  concurred  simply  to  enable  the  "other  to  do  that* 
What  resemblance  have  they  to  this?     No  clue  Is  0° 


'%_    1    A** 4 
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fatttotfa  of  apology.  Tina  transaction  was  &  gross  and 
aqfuatffiable  breach  of  duly;  for  a  professional  man 
cannot  be  supposed  so  ignorant  as  to  imagine  a  necest 
sity  for  putting  this  fund  in  the  5  per  cent.  Bank  An- 
nuities, to  answer  this  legacy,  before  the  decree ;  the 
legatees  not  desiring  it. 
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Lord  Chancellor. 

.    I  shall  look  through  the  cases;  not  from  any  doubt* 

how  I  ought  to  decide  this ;  but  being  unwilling  to  risk 

any  ground,  that  might  militate  against  thai,  which  ip 

taken,  to  be  the  present  rule.    In  Sadler  v.  Hobbs  Lord 

Thtrlow  took  a  great  while  to  consider ;  and  decided  it, 

as  his  habit  was,  not  upon  circumstances,  but  upon  a 

principle,  that  he  hoped  would  stand ;  and  not  only  upon 

the  principles  of  this  Court,  but  of  law.    His  Lordship 

expressed  a.  decided  opinion  against  Westley  v.  Clarke ; 

aadnotiir  that  instance  only;  for  he  abided  by  Sadler 

»v.  Hobbs  always  afterwards  both  in  bankruptcy  and  upon 

other  occasions.     I  am  now  called  on  to  decide  between 

Ait  case  and  the  opinion  expressed  by  Lord  Alvanley 

■  Hcmetf  v.  Blakeman,  setting  up  -Lord  Nortfrington* 

nde  again. 


[195] 


Lord  Chancellor. 
'  I  am  not  able  to  satisfy  myself,  that  the  opinion  I  have 
formed  upon  this  case  is  wrong.  With  regard  to  this 
'legacy  these  executors  are  made  trustees.  It  appears 
from  the  answer,  to  which  and  the  report  I  shall  con- 
fine myself,  that  previously  to  the  filing  of  the  bill  the 
Plaintiff  had'  been  claiming,  that  this  sum  should  be  laid 
oat  id  5  per  cent.  Navy  Annuities ;  that'  the  executors 
resisted  that  claim ;  that  the  residuary  legatees  were 
drought  to  be  interested  in  that  resistance;  that  it  was 
suggested,  as  convenient  to  all,  and  not  much  expence 
to  those  interested  in  the  residue,  that  the  5  per  cent. 

N  2  Navy 


May  2Bthn 
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1802.  Navy  Annuities  should  be  bought ;  that  a  propositi* 

Chambers     *****  purpose  was  about  to .  be  adopted ;  and  while 

c.  was  in  agitation,  the  bill  was  filed.     That  fact  is 

Minchin.     material,  with  reference  to  the  date  of  the  fettti 

ferred  to  in  the  report,  three  days  only  previous  tc 
filing  of  the  bill.    Upon  the  admission  in  the   ai 

[  •  196  ]      *  charging  themselves  with  the  joint  possession  of  a 

sufficient  to  pay  all  the  debts  and  legacies,  a  decree  a 

what  different  might  have  been  made ;  '  and  it  x 

have  been  argued  with  considerable  colour,  that  the 

ment  the  construction  was  given  to  this  bequest  bod 

Defendants  should  have  been  forthwith  ordered  to 

this  legacy  among  others ;  and  it  was  upon  them  to  i 

by  strong  and  pregnant  evidence,  either,  that  it  wa 

improvident  admission,  or,  that  some  circumstances 

occurred  since  the  answer,  entitling  them  not  to .  be 

sidered  a*  having  possessed  sufficient  for  all  the  leg 

as  well  as  the  debts*    In  most  of  the  affairs  of  the  t 

trix,  connected  as  to  local  administration  with  this  p 

Minchin  principally  acted.    Green  acted  in  some. of 

affairs  at  Basingstoke,  though  not  to  a  very  great  ext 

and  he  very  rashly  and  most  improvidently  placed 

unlimited  confidence  in  Minchin  as  to  the  affairs  1 

Minchin  was,  not  only  his  co-trustee,  but  also  his  to 

attorney  and  agent  in  this  cause ;  and  it  is  very  clear,  1 

if  a  trustee  trusts  an  attorney,  he  must  abide  by  the  e 

of  that  confidence.    There  is  no  evidence  as  to  circ 

stances  attending  the  transmission  of  the  power. of  ai 

ney,  but  the  simple  feet,  that  it  was  sent  and  retur 

Whether  any  thing  of  the  purpose,  for  which  it  waa.i 

was  communicated,  is  not  disclosed.    There  is  no  nuu 

of  evidence,  upon  which  it  can  be  collected,  that  if  t 

judgment,  as  stated  in  their  answer,  was  wrong,  any 

cumstances  had  occurred,  leading  to  a  bond  fide  coi 

tion  of  it;    or  any  transaction  among    those    cUu 

under  the  will  between  the  time  gf  putting  in  the  am 

and  the  sale  of  the  stock,  upon  which  they  could  1 

concei 
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conceived  that  a  due  administration  of  the  trusts,  as  far 
^related  to  this  property.     Neither  is  there  any  evidence, 
tiiat  Green  ever  made  any  inquiry!  what  use  was  made 
fcy  Minchm  of  the  power  of  attorney ;  what  became  of 
«he  annuities-  sold ;  and  whether  they  were  applied   in 
.  •  any  manner  to  the  trusts  of  the  will.     I  consider  Green 
as  attending  the  Court  by  Minchin,  not  as  his  co-trustee 
>nly,  but  as  his  Solicitor*    The  decree  was  made  without 
ly  communication  to  the  Court,  that  the  fund  had  been 
mdld  :•  the  Defendants  according  to  the  effect  of  their 
.  auiswer  inducing  the  Court  to  believe,  that  it  remained  in 
the  state,  in  which  it  was,  when  the  answer  was  put  in ; 
and  contending  upon  the  pointy  stated  in  the  answer  as 
to  the  intention.     The  decree  takes  up  the  consideratjjaji, 
whether  there  would  be  enough  for  the  other  legacies : 
not  however  upon  die  effect  of  the  answer  charging 
them  jointly  with  any  thing ;    but  directing  an  inquiry, 
what  each  had  possessed;  and  making  a  declaration, 
negativing  altogether  the  proposition,  made,  before  the 
bill  was  filed,    that  5  per,  cent.  Navy  Annuities  were  to 
.be  bought,  and  the  idea,  that  Green  had  attributed  as 
the  intention.    I  cannot  infer  from  the  letter  in  February, 
1798,  that  Green  took  the  proposition  contained  in  it  tp 
be  a  due  execution  of  the  purposes  of  the  will,  in  oppo- 
sition to  his  answer  in  May,  representing  it,  not  only  as 
an  undue  execution  of  the  will,  but  contrary  to  the  inten- 
tion, inconsistent  with  bis  duty  to  the  tenants,  for  life 
tnd  the  residuary  legatees,   and  an  extravagant  clain), 
without  a  siiigle  ground  for  inferring  upon  any  rational 
principle,  that  be  had  altered  that  solid  ppinion,    e*» 
pressed  upon  bis  oatb. 


1802. 


Chamber* 
v. 

MlNCHJM. 


[♦197] 


It  comes  then  to  the  naked  case  of  co-executors,  by 
an«expres8  bequest  however  attaching  upon  this  property 
cotrustees  also ;  as  indeed  they  would  have  been,  even 
without  such  express  bequest,  in  a  certain  sense;  the 
joining  of  both  being  necessary  to  a  transfer ;  and  there- 
fore. 
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1804.         fore,  if  they  were  mere  executors,  they  would  be  to  W 

;r    v^-""    *      considered  with  reference  to  the  principles  of  trustees 

Vt  I  have  looked  into  all- the  cases.    Executors  Were  by  tb 

Minchin.     old  law  contradistingtiished  from  trustees  thus  far.    I 

£  *  198  ]      *was  laid  down  as  a  general  rule,  that,  where  executor 

Gfenferiil  rule,    joined  in  a  receipt,  both  having  the  whole  power  over  thi 

fund,  both  were  chargeable:  where  trustees  joined,  eacl 
not  having  the  whole  power,  and  the  joining  being  M 
cessary,  only  the  person  receiving  the  money  was  by  till 
general  rule  chargeable*  *  It  is  impossible  to  deny,  tin 
the  rule  as  to  executors  has  been  pared  dotrn  in  sow 


that  executors 


joining  in  a 

receipt  are  all 

chargeable:  in 

the  case   of 

trustees  only 

the  oerson  re-'^S1**  ky  8ome  of  the  late  authorities;  and  I  will  add}  i 

ceiving  the  a  much  greater  degree  by  those  authorities  than  by  th 

money.    The  '{•cedents,  to  which  they  refer ;  for  with  regard  to  sotri 

reason  of  the  :  of  those,  cases,  where  executors  were  not  charged  IB 

distinction.  joining,  it  might  be  maintained,  that  if  a  sole  execfftd 

The  Lord  had  under  the  same  circumstances  put  the  money  into  th 

Chancellor  'hands  of  the  banker,  or  of  a  stranger,  the  sote  execute 

disapproved  wou]d  not  have  i)een  chargeable ;  and  then,  if  one  exi 

~  „  '  cutor  puts  the  property  into  the  hands  of  the  other,  wti 

in    favour  of   .  ■      «       i      ,      i  .  «  .,.„*.; 

t       of     «aPPens  to  "0  ™e  banker,  or  m  stich  a  situation,  thi 

that  role.  ^e  act  *®  not  hnprovident,  those  authorities  upon  aw) 

circumstances  cannot  afford  any  fair  distinction  (55). 

"Lord  Northington  in  Westley  v.  Clarke  seems  to  ente 
tain  a  doubt,  whether  that  general  rule  could  be  fortifie 
by  precedents.  I  am  much  mistaken,  if  there  are  i* 
many.  It  seems  a  strong  act  to  dispute  the  existence  < 
the  general  rule,  when  no  man  can  look  at  the  reports  '< 
Lord  Hardtcicke*  time  without  seeing,  that  he  consider* 
that  rule  as  well  established  as  any;  distinguishing  fc| 
tween  acting  upon  legal  and  moral  necessity.  The  lato 
'  cases  seem  to  suppose,  it  has  a  tendency  to  discount} 
executors  from  acting ;  therefore  depriving  person  1 
the  providence  arising  from  the  readiness,   with  whk 

etecuttf 

*  (56)  Post,  Vol.  XI,  321,  5. 
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^tecutors  wiU  take  upon  them  the  duty,  if  the  rule  » 

mme  relaxed*    This  case  does  not  call  on  me  to  discuss/ 

~^rhether  that  is  well  founded :   but.  in  my  opinion  it  is 

-wery  ill  founded ;  for  a  plain,  general,  rule,  which  once 

^MM  down  is  easily  understood,  and  may  be  generally 

^  known,  is  much  more  inviting  to  executors  than  .a  rule 

jttferring  every  thing  to  the  particular  circumstances.    A 

simpler  rule  never  existed,  than  that,  if  the  executor  acts 

^without  necessity,  he  takes  the  power  over  the  fund ;  and 

shall  not  say,  he  has  not  the  power  over  it.     It  is  a  rule 

in  favour  of  executors;  enabling  them  to  refuse  Ho  act, 

'because  it  is  not  necessary ;  and  therefore  they  will  not 

involve  themselves  in  the  consequences.  Take  it  the  other 

▼ay.    Will  executors  be  safe  under  the  rule,  requiring 

the  particular  circumstances  to  be  inquired  into?    Let 

them  read  all  the  determinations  by  Lords  Hardwicke, 

NarUhgion,  Tkurlow,  Kenyon,  and  Alvanley;  and.  say, 

before  which  of  those  Judges  they  should  wish  their 

oases  to  be  decided ;  for  the  executor  would  come  under 

this  peril ;  that  he  is  to  decide  for  himself,  not  upon  a 

general  rule,  that  he  understands,  but  upon  the  effect 

*f  particular  circumstances ;  upon  the  effect  of  which  no 

tva  of  those  Judges  in  the  particular  cases  before  them 

agree.  , 


Chambers 
Minchin. 


[  *i»  ] 


I  intimate  this ;  being  of  opinion,  that  it  is  never  wise 
to  shake  a  general  rule ;  if  it  can  possibly  be  avoided* 
Bat  it  is  not  necessary  to  go  into  the  doctrine  upon  the 
general  case ;  for  I  consider  Green  as  a  trustee ;  and  it  is 
fit  to  look  at  him  in  that  character.  In.  many  cases  there 
has  been  a  legal  necessity  for  their  concurrence.  But  it 
is  not  enough  to  say,  it  is  legally  necessary :  but  their 
purpose  must  be  made  out  to  be  connected  with  the  due 
execution  of  the  trust.  Examine  this  case  by  that  rule. 
Can  it  possibly  be  said  under  the  circumstances  stated 
by  the  report,  that  Green  did  more  than  leave  it  to 
Minchin  to  do  what  he  pleased  with  the  property  ?    He 

must 


199 


1802.  • 


[  Chambers 

MlNCHlN. 


[  ♦SOO  ] 
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must  then  stand  or  fell  by  the  purpose!  with  reference  U 
which Minchin  acts  upon  it;  which  is,  to  deprive  the* 
infants  of  it  Did  Green  take  common  precaution?  Dm 
he  endeavour  to  learn,  what  the  purpose  was?  The  pur 
pose  prpposed  in  1798  could  only  be  effected  by  arrange 
*ment.  It  was  not  understood  to  be  according  to  th 
intention.  He  swore  in  his  answer,  it  would  be  contrar 
to  the  intention.  No  account  is  given,  by  what  mean 
he  was  persuaded  to  change  the  opinion  he  had  formed 
or,  under  what  circumstances  he  was  persuaded  merel 
by  a  letter,  requiring  him  to  give  absolute  discretion  t 
Minchin,  to  concur  in  that  act,  so  as  to  think  it  consul 
ent  with  any  principle,  that  he  acted  with  bona  fide* 
enabling  his  cb-tftistee  to  execute  a  purpose  connecte 
with  the  due  execution  of 'the  trust.  But  taking  into  th 
account,  that  he  must  be  connected  with  Minchin,  as  a 
torney,  as  this  is  a  civil  demand,  I  must  fix  him  with  it. 


Upon  the  whole,  taking  the  most  favourable  case  fc 
the  protection  of  executors  and  trustees,  it  does  not  thro1 
a  shield  over  a  person  acting  as  improvidently  as  th 
Defendant  has  acted ;  and  if  I  cannot  find  such  a  pjii 
ciple,  however  I  may  lament  the  consequences'  in  th 
case,  I  cannot  give  that  protection. 


END  OF  EASTER  TERM. 
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THE  SITTINGS  AFTER 
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42  Geo.  III.  1802. 


Rolls. 
MOTT  v.  BUXTON.  1802. 

J*ne%L 
A  PETITION  was  presented,  on  behalf  of  an  infant,    The  Court 

entitled  under  a  trust  to  convey  to  an  estate  in  tail  refused  to 
male;  praying,  that  all  court  roils,  books,  &c.  relating  °*&er  court 
to  the  manors,  &c  to  which  the  petitioner  is  entitled,  roBi»  *°*  to 
may  be  delivered  by  the  steward  appointed  by  the  trus-  ,    A  . 

tees  to  the  steward  of  the  testamentary  guardian.   There  appointed  bv 
was  no  suggestion  of  improper  conduct.  the  trustees  to 

the  steward  of 
The  petition  stood  for  judgment  of  Up  testa- 

mentary guar* 

The  Master  of  the  Rolls.  '  J*™2  .th^w 

This  petition  does  not  pray,  that  these  court  rolls,        '*       i  • 
books,-  &c  may  be  brought  into  Court ;  but  in  effect  Jfto^w  wn- ' 
calls  upon  the  Court  to  determine,  which  of  these  per-  <juct  or  ad- 
dons is  duly  appointed.    If  it  is  true,  as  was  contended,  vantage  from 
that  the  testamentary  guardian  has  a  right  to  appoint  the  change. 
the  steward,  be  might  maintain  an  action  for  money  had 
*nd  received  against  the  steward  acting  under  an  illegal 
and  void  appointment.    The  application  ought  rather  to 
have  been,  that  the  trustees  might  appoint  according  to 
the  nomination  of  the  testamentary  guardian.    The  legal 
estate  is  undoubtedly  in  the  trustees ;  for  this  is  a  trust 
to  convey;  and  whenever  any  act  is  to  be  done,  it  is  a    Where  any 
trust,  and  not  a  use  executed  (56).    The  Court  certainly  act  is  to  be 

Vould  done,  as  a' 

(56)  Fume's  Cowl.  Rem.  123,  <fcc.  4th  edit.  conveyance  to 

be  made,  the 
estate  is  a  trust,  not  a  use  executed/ 


lBvS* 

MOTT 

Buxton. 
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would  interfere  to  preyent  an  undue  exercise  of  the 
legal  power,  and  if- this  were  en  appointment  now  to  I 
made  for  the  first  time,  it  would  be  very  fit  to  attend  1 
the  wishes  of  the  testamentary  guardian}  or  even  of  U 
Cestui  que  trust  himself:  but  when  this  appointment  wi 
made,  it  was  altogether  unobjectionable ;  and  allowed  c 
all  sides.  The  question  id,  whether  it  shall  be  set'aric 
without  proof  or  suggestion  even  of  improper  conduct  < 
of  any  advantage  from  the  change.  Under  the  circus 
stances  there  is  -no  ground  far  the  change ;  even  if  tt 
Court -could  interfere. 


The  Petition  was  dismissed. 


Roll*. 
-     1002* 
J*ne*d> 
Where  the 
time,  at  which 
4a  contract 
was  to  be  ex- 
ecuted, is  not 
ifrateri*!,  and 
there  k  no 
unreasonable 
delay,  the 
vendor,  though 
not  having  a 
good  title  at 
the  time  the 
contract  was 
la  be  exe- 
cuted* nor 
when  the  bill 
i  was  filed,  bat 
being  aWc  to 
piajka  a  title  at 


WYNN  *.  MORGAN. 

HPHIS  bill  was  filed  for  the  purpose  of  obtaining 
specific  performance  of  articles  of  agreement  ft 
the  purchase  of  an  estate  in  Carnarvonshire  from  tb 
Plaintiff.  The  articles  were  dated  the  3d  otSeptembe 
1800 ;  and  signed  by  the  Plaintiff  and  the  Defendant 
and  expressed,  that  in  consideration  of  2500/.,  to  I 
p*id  on  or  before  the  1st  of  November  next,  and  < 
1150/.,  to  be  paid  on  or  before  the  1st  of  January  ne: 
to  the  Plaintiff,  his  heirs,  executors,  or  administratoi 
being  the.  purchase-money  for. the  absolute  purchase  < 
the  premises,  the  Plaintiff  covenanted  with  the  Defendao 
his  heirs,  executors,  administrators,  and  assigns,  that  tl 
Plaintiff  or  his  heirs  would  on  or  before  the  l&t  Novemh 

next  make  a  good  title  to  the  mansion-house  and  land 

•  --     •       ,.  •  . 

and  deliver  an  abstract  of  such  title  on  or  before  tl 


the  hearing,  is  entitled  to  a  specific  performance. 
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1st  of  November;  and  would  before  the  1st  of  January 
next  by  such  good  and  sufficient  eonveyances  aAd  assur- 
ances as  the  Defendant,  his  hfeirs  or  assigns,  or  his  or  their 
*  Counsel,  should  direct,  cause  to  be  well  and  sufficiently 
conveyed  and  Assured  unto  and  to  the  use  of  the  Defen+ 
<Unt,  his  heirs  or  assigns,  or  to  such  other  person  or 
persons  as  be  or  his  heirs  should  appoint,  the  mansions 
house  and  lands,  &c. ;  and  the  Defendant  covenanted* 
that  he  would  upon  the  1st  of  November  pay  the  sttm  of 
2500/.  to  the  Plaintiff,   and  1150/.    on  the  sealing  and 
execution  of  such  (Conveyance  and  assurances,  b^ing  the 
consideration  money  agreed  upon  between  the  ftaid  jJar- 
&s  for  the  absolute  purchase  of  the  fee-simple  and  ift- 
heritanee  of  the  premises;,  and  that  the  Defendant,  his 
heirs  or  assigns,  should.be  entitled  to  die  rents  from 
the  89th  of  November  next. 


I802L 


WynM 

MOROAK. 


In  the  attestation  it  was  stated,  that  it  was  first  aj 
that  the  said  purchase-money  should  be  paid  in  onfe 
entire  sum  on  the  5th  of  February  next,  and  not  as 
iefore  mentioned* 


This  purchase  was  not  carried  into  effect :  the  Defen- 
dant objecting  to  the  title,  on  the  ground,  that  the  Plain- 
tiff  could  not  convey  the  fee  simplet  his  only  interest 
ifcfag  by  purchase  under  a  decree  of  the  remainder  of 
t  term  of  1000  years,  created  by  the  will  of  Mary  Pugk; 
upon  trust  by  sale  or  mortgage  to  raise  money  for  pay-* 
ment  of  debts  and  other  charges.  After  the  bffl  was 
filed,  the  Plaintiff  procured  an  Act  of  Parliament  in  the 
last  Session,  vesting  the  fee  simple  and  inheritance  of  the 
estates  oKMary  Pugh  deceased  in  trustees,  and  their 
Heirs,  upon  trusts  to  complete  the  sale  of  such  parts  as, 
had  been  sold  under  the  direction  of  the  Court, 


Mr, 


\ 


i  .    < 
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wynh 

s 

MoBQAVl 


Mr.  Richards'  and  Mr.  Spranger,  for  the 
Admitted,  that  by  the  late  cases  (57)  the  time  is  esses 
tial;  •  but  observed,  that  no  objection  of  that  sort  ha> 
been  raised:  the  objection  being  taken' upon  the  tide 
and  that  objection  being  removed,  the  Plaintiff,  tjiougl 
he  had  not  a  good  tide  at  the  time  the  contract  was  en 
tered  into/  or  was  to  be  performed,  may  compel  at 
execution  of  the  contract.  They  cited  Lamgford  i 
Pitt  (58),  and  Lord  Stourtonv,Meers(59): 


Mr.  Romilly  and  Mr.  Stanley,  for  the  Defendant* 
The  Court  will  not  carry  into  execution  an  agreement 
that  is  not  reciprocal.  The  Defendant  was  ready  widi 
his  money;  but  the  Plaintiff  had  not  a  title,  when  he 
contracted  to  sell.  A  term  of  1000  years  is  not  equal  tc 
the  fee.  In  point  of  interest  it  is  as  good:  but  there  ii 
a  variety  of  reasons  for  preferring  to  purchase  the  fee; 
which  was  dearly  the  intention  of  the  'Defendant ;  whe 
in  March  expressly  said,  he  would' have  nothing  to  <k 
with  it.  The  Plaintiff  could  not  make  a  tide  without  the 
aid  of  Parliament.  This  is  not  therefore  like  the  usual 
objections,  that  a  term  is  to  be  got  in,  &c.  It  was  not 
dear,  thfct  Parliament  would  give  that  aid.  The  bil 
was  filed  without  eyea  suggesting,  either,  that  the  objec- 
tion w*s  not  gopd,  or,  that  it  should  he  removed ;  and 
the  Act  of  Parliament  was  not  obtaii&d  till  two  monthf 
afterwards.  Can  the  Defendant  then  be  compelled  nom 
to  accept  the  tide,  consistently  with  the  late  authorities, 
holding  the  performance  of  contracts  to  greater  strict- 
ness, and  considering  the  time  material?  Under  the  cir- 
cumstances the  Plaintiff  is  entitled  to  no  favour ;  and  it 
would  be  very  hard  to  hold  the  Defendant  liable  at  any 
indefinite  time.  • 

Mr.  Richards,  in  Reply,  was  stopped  by  the  Court. 


1T(57)  Ante,  Spurrier  v.  Han- 
cock, Harrington  v.  Wheeler, 
Vol.  IV,  667,  686;  the  note, 


691.  Guest  v.Homfr ay ,\,B\S. 
(68)  2  P.  WUL  629. 
(59)  Stated  2  P.  Will.  630, 
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The  Master  of  the  Rolls. 
The  Defendant  does  not  allege,  th$t  the  execution  at 
day  was  at  all  material  to  him  and  there  is  nothing 
shew,  it  was  considered  so  by  him-     But  his  objection 
is*  of  a  different  sort;  that  upon  the  day,  on  which  the 
otmtract  ought  to  have  been  carried  into  execution,  no 
good  title  could  be  made  by  the  Plaintiff.    It  is  unneces- 
sary to  determine  generally,  whether  a  Plaintiff  can  at 
any  distance  of  time  come  to  this  Court;  and  say,  he  is 
now  ready  to  make  a  title ;  though  he  could  not  at  the 
time  the  contract  was  entered  into,  and  when  it  ought  to 
have  been  carried  into  .execution.  .  But  I  am  called  upon 
to  determine  the  converse  of  that,  and  to  say,  if  the 
Plaintiff  cannot  make  a  completely  good  title  at  the  time 
the  contract  ought  to  have  been  carried  into  execution, 
lie  never  can  come  for  an  execution.    That  would'  con- 
tradict .the  whole  current- of  authorities;  and  would  be 
in  opposition  to  the  uniform  practice ;  for  it  is  in  the  ex- 
perience of  us  all,  that  it  has  been  absolutely  necessary 
for  the  party  insisting  upon  the  contract  to  do  something 
to  enable  himself  to  convey  a  completely  good  title ;  and 
yet  either  the  objection  has  never  been  taken,  or  it  has 
never  prevailed ;  for  there  is  not'  a  single  instance  of  its 
having  prevailed,  so  nakedly  state*)*    Yet  there  are  nu- 
merous instances,   in,  which  it  might  have  been  made; 
where  acts  were  to  be  done.    I  am  always  supposing, 
that  the  day,  on  which  the  contract  was  to  be  carried 
into  execution,  is  not  material ;   and  that  the  party  is 
obliged  to  rest -upon  the  objection  to  the  title.    There 
hag  been  no  unreasonable  delay  here.    As  soon  as.  it  was 
known,  that  the  Defendant  meant  to  insist  upon  the  ob- 
jection, the  Plaintiff  immediately  set  about  remedying 
it;  and  he  does  remedy  it  in  a  short  time  by  procuring 
an  Act  of  Parliament;  and  in  three  months  was  able 
to  make  a  good  title.    Therefore,  deciding  against  the 
Plaintiff,    I  should  be  under  the  necessity  of  saying, 

if 


1002. 


Wynn 

Morgan. 


to* 


cases  in  chancery; 


1605. 


Morgan. 


if  any  flaw  existing  at  the  time  the  contract  was  h 
carried  into  execution,  can  be  pointed  out,  it  canno 
enforced.  That  would  be  too  strong.  It  is  not  nectt 
to  infer  from  that,  that  at  the  distance  of  years  the 
dor  may  come,  and  say,  he  can  now  make  &  title,  and 
a  specific  performance.  Each  case  must  depend  upo 
circumstances.  All  I  say  is,  there  are  no  circumsta 
in  this  case  to  prevent  the  Plaintiff  from  having  a 
fbrmance. 


Mr.  Richards  applied  for  Costs. 


The  Master  of  the  Rolls. 
There  was  a  frequent  reference  to  know,  at  what 
the  title  could  be  made.    At  the  institution  of  this  si 
good  title  could  not  be  made.    Therefore  I  do  not 
that  I  ought  to  give  costs.    Decree  a  specific  peril 
ance,  and  a  reference  to  the  Master  to  settle  the 
veyance,  if  the  parties  differ  (60). 

(60)  A  vendor  is  entitled  to  the  opportunity  of  making 
a  better  title  before  the  Master.    See  ante,  Jenkins  v.  1 
Vol.  VI,  646*    So  farther  evidence  may  be  produced  b 
the  Master  on  the  other  side:    Vancouver  v.  Bliu9 
XI,  468. 


1802. 

Feb.  nth, 
24th. 

June  4th. 
Decree  for  ex 
eeotion  of  a 
trust  to  pay 
debts  against 
the  trustees: 
the  other  De- 
fendant not 
appearing, 
upon  process 
to  sequestra* 
lion. 


DOWNES  v.  THOMAS. 

-  nr*HE   bill  was  filed  by  creditors  of  tlie  Marqud 
Donegal!,  claiming  the  benefit  of  a  trust,  create 
1794,  against  the  Marquis  and  the  trustees. 

By  indentures  of  lease  and  release  a  term  of 
thousand  years  was  vested   in  trustees;   upon  truer 
sale- or  mortgage  of  estates  in  Ireland,  and  by  the  r 
Issues,  and  profits,  until  such  sale  or  mortgage,  to 
and  pay  the  debts. 


k 
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The  bill  prayed,    that  the  indentures  may  be  esta- 

TbEshed,  and  the  trusts  thereof  carried  into  execution; 

~andthat  the  Defendants,  the  trustees,  maybe  directed 

^by  sale  or  mortgage  to  raise  and  pay  the  Plaintiffs,  and 

the  other  creditors,  who  shall  come  in  and  contribute  t6 

the  expence  of  the  suit,  what  shall  be  due  to-  them  fofr 

principal  and  interest*  &c.    The  trustees  by  their  answer 

submitted  to  act  as  the  Court  shall  direct 


im 


** 


The  Defendant,  the  Marquis  of  Donegall,  JSdtuk 
appear.  Process  had  issued  against  him,  to  a  seques- 
tration ;  and  the  cause  was  set  down  for  the  purpose  of 
obtaining  a  decree  against  the  trustees. 

Mr.  Richards  and  Mr.  Hart,  for  the  Plaintiffs  insisted, 
that  having  done  every  thing  in  their  power  to  compel 
the  Marquis  to  appear,  they  were  entitled  to  a  decree 
against  the  trustees.  They  cited  Phillips  v.  The  Duke 
of  Buckingham  (61  > 

Mr.  Romilly  and  Mr.  T rower,  for  the  Defendants,  the 
trustees,  resisted  the  decree. 

Master  of  the  Rolls.  . 
I  should  be  glad  to  act  under  the  authority  of  Phillips 
t.  The  Duke  of  Buckingham :  but  I  doubt,  upon  prin- 
ciple, all  the  process  taken  together  has  not  the  effect 
of  an  appearance.  It  is  only  the  remedy  to  compel 
appearance. 


The  Master  of  the  Rolls  said,  he  had  satisfied  him- 
self: but  as  the  point  respected  the  practice  of  the 
Court,  he  wished  to  speak  to  the  Lord  Chancellor 
upon  it* 


Dqwkss 
Thqmas. 


Feb.  24th. 


(61)  1  Vem.  227.    Purker  v.  Blackboume,  Pre.  Ch.  00. 


2qe 


1801. 
Jmetth. 


DOWfcBS 

Thomas. 
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» 

Tip  Master  of  the  Rolls. 
The  Plaintiffs  having  used  all  means  to  bring  all  par- 
ties before  the  Court  are  entitled  upon  principle  as  well 
as  precedent  to  a  decree  against  the  trustees.  In  PkiUips 
v.  The  Duke  qf.Buekingham  the  Court  did  exactly  what 
I  am  now  called  upon  to  do. 


The  decree  was  made  against  the  trustees  acco 
to  the  prayer  of  the  bill. 
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Rolls. 

1801, 

Nov.  sort. 

POWELL  v.  ROBINS  (62).  1802. 

June  4th. 
'HE  bill  was  filed  by  creditors.    The  specialty  ere-    Simple-con- 

ditors  had  exhausted  the  personal  estate ;  which  tract  debts  not 

>eared'by  the  Master's  report  on  a  decree  for  an  ac-  charged  upon 

mt     The  simple-contract  creditors  insisted,  that  the  real.  Mtote  br 

tator's  will  charged  the  real  estate  with  the  payment  of  *  *lU'  fi™1  dc" 
««  .«  «        i       ii         .  t  i.     VIsme,  that  all 

debts;  or,  if  not,  that  they  had  a  right  to  stand  in  ».    j^ebtA  and 

place  of  the  specialty  creditors  against  the  real  estates  fancrai  ex. 

rifically  devised.  pences  might 

be  satisGed 

rhe  testator  John  Davis  being  seised  and  possessed  sod  paid  by 

real  and  personal  estate  made  his  will    in  writing  ^IS  «x«cutors: 

ly  attested,  bearing  date  the  10th  April,  1792 ;  and  M  **£  l*"1  es" 

t  he  devised,  that  all  his  just  debts  and  funeral  ex-  .fi    ..     *  *^~ 

ices  might  be  satisfied  and  paid   by  his  executors  ?j8e(j# 

ran  named  as  soon  after  his  decease  as  might  be;  and     A 

°  Assets  mar- 

gate  to  his  wife,  the  Defendant  Mary  Davis,  his  lease-  8haUed .  ^ 

Id  cottage,  &c.  for  the  remainder  of  the  term  he  had  DO  sale  de- 
ntin, in  bar  of  dower,  and  he  gave  and  bequeathed  creed  until 
to  his  only  child,  the  Defendant  Thomas  Davis,  an  the  infant 
Hit,  all  his  water  corn  mill,  with  the  appurtenances,  devisee  at- 
1  three  cow  commons  on  Morton  Heath;   to  hold  talns  twentJ- 
t  said  water  corn  mill,  messuages  and  garden,  with  the         ^ 
ee  cow  commons,  unto  the  said  Defendant  Thomas 
ms,  his  heirs  and  assigns,  after  age;  and  in  case  of 
j  death  of  Thomas  Davis  under  age  then  he  gave  the 
i  mill,  &c.  unto  the  said  Mary  Davis,  the  Defendant, 
wife,  in  case  she  should  then  be  sole  and  unmarried, 
t  not  otherwise ;    and  all  the  rest,   residue,  and  re- 
nder of  his  real  and  personal  estate  he  gave  unto  his 

brother 

(01)  Ex  relatione.  (63)  See  the  note,  post,  211. 

Vol.  yiL  O 
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brother-in-law,  the  Defendant  William  Robins,  and  his 
brother-in-law  William  Gibbs;  in  trust  to  sell  and  dis 
pose  of  the  same  for  the  maintenance  of  his  wife  Mori 
Davis  and  his  only  child  Thomas  Davis;  and  he. ap 
*  pointed  William  Robins  and  William  Gibbs,  exe 
cutors. 


Mr.  Cooke  for  the  simple-contract  creditors  cited  Trm 
v.  Vernon  (64).  Harris  v.  Ingledew  (65).  Kidney  - 
Coussmaker  ( 66  ).  Knightley  v.  Knightley  ( 67  ).  Ska* 
cross  v.  Finden(68).  Williams  v.  Chitty  (69).  Keelim 
v.  Brown  (70  J,  and  Brydges  v.  Landen  (71). 

Mr.  Lloyd  {Amicus  Curies)  mentioned  Finch  v.  /To/- 
tersley  (72),  a  manuscript  case,  upon  a  will  beginning 
thus: 


«< 


f« 


K 


I  JoA»  Hatiersley  make  my  will  in  the  following 
manner:  First,  I  will  that  all  my  debts  and  funerd 
expences  to  the  amount  of  20/.,  be  paid;"  and  he 
devised  his  real  estate,  to  his  wife ;  whom  he  appointed 
his  executrix.  That  was  held  a  charge  upon  the  fed 
estate. 


The  Master  oftke  Rolls  expressed  considerable  doubt, 
whether  this  amounted  to  a  charge  (78);  being  a  inert 
direction  to  the  executors  to  pay;  and  observing,  Alt 
the  late  Master  of  the  Rolls  laid  down  some  very  broad 

proposition! 


(64)  Pre.  Ch.  430. 

(65)  3  P.  Will.  91. 

(W)  Ante,  Vol.  I,  436. 
IF,  267.  See  the  note,  I, 
447. 

(67)  Ante,  Vol.  II,  328. 

(68)  Ante,  Vol.  Ill,  738. 

(69)  Ante,  Vol.  Ill,  545. 

(70)  Ante,  Vol.  V,  359. 


(71)  In  Chancery,  Mb 
January,  1786,  31st  October, 
1788.  Cited  ante,  Vol.  HI, 
550. 

(72)  In  Chancery,  befew 
Lord  Rosshfn,  1797. 

(73)  Sanderson  v.  Wkartm 
Q  Price,  680.  Clifford  ? 
Lewis,   6  Jf add.  S3. 
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propositions  in  S/udlcross  v.  Finden,  directed  Brydges  v.  1802. 

Edmden  to  be  examined  in  the  Register's  Book.  Powell 


v. 
Robins. 


The  Master  of  Rolls.  June  4M. 

The  question  is,  whether  the  testator's  debts  are  charged 
on  his  real  estate.  I  take  it  to  be  a  fact  admitted,  that 
the  testator  had  no  real  estate  but  what  is  specifically  de- 
mised to  the  son.  It  is  contended,  that  by  the  words  the 
•testator  ha§  charged  his  real  estates  with  the  payment  [  *211  ] 
of  his  debts*  That  the  words  used  would  not  of  them- 
selves amount  to  a  charge  has  been  determined  in  two 
cases:  viz.  Brydges  v.  Landen,  and  Williams  v.  Chitty. 

So  in  the  case  of  Keeling  v.  Brown. 

* 

These  cases  certainly  determine  the  present.  Here 
the  words  are  precisely  the  same  as  those  used  in  those 
ewes.  They  determine  the  present  case,  upon  the  sup- 
position, that  no  real  estate  passed  to  the  executors. 
Here  I  presume  the  whole  real  estate  was  given  to  the 
in.  The  case  of  Finch  v.  Hattersley  was  furnished  me 
bf  Mr.  Lloyd.  Mr.  Lloyd  says,  that  the  devise  in  that 
cue  was  held  to  be  a  charge  upon  the  real  estate.  But 
there  the  wife,  the  executrix,  was  the  devisee  of  the  real 
eitate:  so  that  she  had  by  that  the  means  of  paying  the 
debts  out  of  the  real  estate.  Lord  Alvanley  in  Keeling 
r*  Brown  puts  the  decision  upon  that.  In  this  case  the 
Defendant,  the  devisee,  is  an  infant;  and  therefore  I 
fennot  order  the  estate  to  be  sold,  until  he  comes  of 
«ge  ( 74  ).     I  can  only  declare,  that  the  simple-contract 

creditors 

(74)  This  privilege  of  an  derives  its  origin  from  a  prin- 
infant  to  have  a  day  after  ciple  of  justice,  rather  than 
coining  of  age  to  shew  cause  favour,  to  the  heir  in  chivalry, 
against  a  decree,  analogous  deprived  during  wardship  of 
to  the  parol  demurring  at  law,     the  profits;  and  was  snbse- 

O  2  qnently 
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Powell 

.  v. 
Rqbins. 


creditors  are  entitled  to  stand  in  the  place  of  the  ape 
creditors ;  with  liberty  to  apply,  wheq  the  infant  c 


f  Sale  decreed , 
or  a  receiver; 
where  evi- 
dently for  the 
benefit  of  the 
infant  heir  to 
avoid  the  pa- 
rol demurring. 


qufently  without  equal  reason 
extended  to  the  heir  gene- 
rally. In  Piaiket  v.  Beeby, 
4  East,  485,  the  Court  of 
King's  Bench  decide^,  that 
the  parol  does  not  demnr  in 
favour  of  a  devisee;  and,  al- 
though in  that  case  the  infant 
devisee  was  not,  as  in  Powell  v. 
Robins,  also  heir,  Lord  Hard" 
wicke  in  Beaumont  v.  Thorpe 
where  that  union  of  charac- 
ters appears  to  have  bocurred, 
declared,  that  the  parol  never 
demurs,  but  where  the  estate 
comes  to  the  heir  by  descent. 
See  2  Ch.  Ca.  164.  For.  156. 
198.  Chaplin  v. Chaplin,  3  P. 
W//.367.  Uvedalev.Uvedale, 
3Ath.l\l.  Tuekfield  r.  Bul- 
ler,  Amb.  197;  where  the  in- 
fant was  remainder- man  in 
tail,  with  remainder  iu  fee 
(as  appears  in. Mr.  Deaves's 
Manuscripts)  to  his  father,  the 
tenant  for  life.  Sweet  v.  Par- 
tridge, 2  Dick.  696.  1  Cox, 
433.  Ante,  Vol.  IU,  317. 
Spencer  v.  Boyes,  IV,  270. 
Post,  Williamson  v.  Gordon, 
XIX,  114.  Lechmere  v.  Bra- 
Her,  2  Jac.  Sr  Walk.  287. 
Attorney  General  v.  Hamil- 
ton, 1  Madd.  214.  3  Black. 
Com.  300.  Fonb.  Tr.  Eq. 
vol.  i,  81;    vol.   ii,  268,  9. 


1  Woodd.  403,  4.     Pr. 
194.    The  principle  beii 
infant's  benefit,  where  tl 
lay  is  not  for  his  benefi 
Court  will  go  as  far  aj 
sible  to  get  out  of  the 
as,  where  there  is  a  tr 
be  performed;  for  which 
must  be  a  sale;  Uved 
Uvedale:  but  it  appea 
Mr.  Sanders**  note,  thi 
infant   had    a   day  to 
cause,  f  In  Mould  v.  Wi 
son,  Chan.  26th  March, 
upon  a  question,  whethi 
Court  Would  decree  a 
which  was  evidently  fe 
infant's  benefit,  or  the 
should  demur, Uvedale  ? 
dale,  Nicholas  v. Draper, 
before  Lord  Camden, 
1768,  and  Lloyd  v.Gwy 
fore  Lord  Thurlow,  were 
tioned ;  and  the  Attorm 
neral  (Lord  Eldon)  said, 
Thurlow  in  two  instance 
pointed  a  receiver,  to 
the  parol  demurring. 

Lord  Loughboroug 
The  privilege  of  the  i 
wherever  it  comes  for 
this  Court,  is  always 
mental  to  him.  Debt 
running  on,  and  eating  i 
estate;  which  has  freqi 

occai 
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to  have  the  estate  sold  to  pay  their  debts.  This 
i  upon  the  idea,  that  there  is  no  real  estate  but 
ipecifically  devised  to  the  son. 


1802. 


id  an  Act  of  Parlia- 
i  one  instance,  a  case 
Norfolk  Circuit,  the 
King's  Bench  dealt 
rtly  with  the  right  of 
,  to  whom  lands  had 
1&4  holding,  that  he 
&  charged  with  the 
.  of  his  ancestor,  as 
of  the  ancestor ;  and 
they  proved  him  au- 
la by  his  mother  hav- 
red  rent  I  think,  in 
i  X  shall  do  right  by 
g  the  estate  to  be 
cholat  v.  Draper  was 
rong  case :  an  estate 
id,  and  a  case  of  intes- 
6  estate  was  charged 
nsidera  ble  mortgage, 
ions  to  the  daughters, 
bom  were  infants  and 
les,  under  the  settle- 
>  that  they  stood  as 
\  next  to  the  mort- 
Tie  decree  directed 
[accounts,  an  account 
irsonai  estate,  and  of 
proper  to  be  felled; 
ise  of  a  deficiency  of 


the  personal  estate  and  the 
produce  of  the  timber  the  real 
estate  was  with  consent  of  the 
mortgagee  decreed  to  be  sold . 
and,  after  paying  the  debts  in 
their  order,  the  residue  to  be 
applied  in  paying  simple-con- 
tract debts,  Mr.  Dickens's  re- 
collection  is,  that  Lord  Cam- 
den decreed  it  upon  a  dear 
conviction,  that  it  was  for  the 
benefit  of  the  infants. 


The  Solicitor  General  said, 
Lord  Camden  did  the  same 
thing  in  Alsop  v.  Rowley; 
and  Mr.  Dickens  said,  Lord 
Hardwicke  also  had  done 
the  same. 

In  this  case  it  was  after- 
wards arranged  without  a  de- 
cree for  sale :  the  trustee  to 
stand  as  receiver,  giving  se- 
curity :  to  be  allowed  for 
the  charges  paid;  and  to 
keep  down  the  interest  of  the 
remaining  charges  out  of  the 
rents  and  profits.  See  the 
account  of  this  case,  2  Co$, 
386. 


Powell 

v.. 
Robins. 
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Rolls. 
1802. 

May  24M, 

26th.  WOOLLAM   v.   HEARN. 

June  3d. 
Though  a  De„    TKflLLIAM  HEARN,  being  possessed  of  a  h 
fcndant,    re-  .  Ely  Place,  under  an   agreement  for  a  lei 

stating  a  spe-  8eveilf  fourteen,  or  twenty-one,  years  from  the  i 
CIC[*212]  *  December,  1794,  agreed  to  let  the  house  to  P 
£  Woollam  for  seventeen  years ;  and  a  memorandum, 

go  into  parol    *be  ^^   °^  December,   1798,  was    executed  by 
evidence,  that  stating  an  agreement  for  a  lease  to  the  Plaintif 
by  fraud  the     the  Defendant  for  seventeen    years,    to   comme 
written  agree-  Christmas  next,  at  the  yearly  rent  of  73/.  10*. ; 
ment  does  not  nant  paying  au  taxes  except  the  land-tax,  which 

,  A  agreed  to  pay :  the  lease  to  contain  all  usual  covj 

real  terms,  a  ,    ,  ,  , ,.  ,      ,      ,,  , 

Plaintiff  can-     a  °  covenants>  *nat  no  public  trade  should  I 

not  for  the      r^  on  *n   ^e  Premises;  and  that  no  alteration 

purpose  of  ob-  be  made  in  the  front ;  that  the  lessee  should  kc 

taining  a  spe-  premises  in  tenantable  repair,  with  other  covenant 

ciOc  perform-  tive  to  the  situation  of  Ely  Place,  as  being  extra-pai 
ance  with  a 

variation.  The  bill  was  filed  by  Mrs.  Woollam  against  . 

stating,  that  the  rent  of  731.  10s.  was  inserted  I 
take,  or  with  some  unfair  view :  the  real  agreement 
that  the  Plaintiff  was  to  have  the  lease  upon  th 
rent  as  the  Defendant  paid  to  his  lessor ;  and  that 
not  pay  more  than  60/. ;  and  in  confidence,  that 
would  be  executed  to  her,  she  paid  60/.  to  the 
dant  at  the  time  of  executing  the  agreement,  bei 
moiety  of  the  sum,  which  the  Defendant  allej 
had  laid  out  in  repairs.  She  also  paid  33(.  \5s. 
fixtures. 

The  bill  prayed  a  specific  performance ;  and  tl 
Defendant  may  be  decreed  to  execute  a  lease  ao 
to  the  agreement,  at  the  rent  of  60/.  or  such  oth 
as  the  Defendant  paid  his  lessor. 
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The  Defendant  by  his  answer  denied,  that  737.  10*. 
was  inserted  by  mistake,  or  with  any  unfair  view ;  or  that 
the  agreement  was,   that  the  Plaintiff  should  pay  the 
same  rent  as  the  Defendant  paid;  which  he  admitted  to, 
be  631.    He  stated,  that  he  believed  he  might  say  in  the 
•course  of  the  treaty,  that  she  would  have  the  premises 
upon  the  same  terms  as  the  Defendant  had ;  not  meaning, 
that  she  was  to  have  them  at  the  same  rent:  but  that  shq 
would  on  the  whole  have  them  upon  terms  of  equal  ad- 
vantage with  the  Defendant;  considering  the  mopey  \xe 
had  expended  upon  them.     He   admitted  the  payment 
of  60L  i  stating*  that  it  was  not  &  moiety  of  the  money 
laid  out  by  him;  though  at  the  time  of  payment  it  might 
have  been  so  called. 


1802.. 


WoOLLAM 
tJ. 

Hearn. 
[  ♦glS  ] 


On  the  part  of  the  Plaintiff  her  son  stated  by  his  de- 
positions, that  when  he  treated  with  the  Defendant  for 
a  lease  of  the  house,  he  said,  he  had  got  a  lease  of  it ; 
bat  could  not  at  that  moment  lay  his  hands  upon  it;  that 
fie  did  not  exactly  know,  what  the  rent  was,  but  it  was 
somewhere  about  70/.  a  year ;  that  he  did  not  want  to 
get  any  thing  by  her ;  and  she  should  have  the  house 
upon  the  same  terms  he  had  it  himself,  which  he  repeated 
several  time*  afterwards.  The  Plaintiffs  Solicitor  stated, 
that  the  Defendant  repeatedly  said,  upon  being  pressed 
to  execute  a  lease,  that  the  Plaintiff  held  the  house. 
upon  the  same  terms,  upon  which  he  held:  but,  when 
the  deponent  proposed  to  him  to  execute  an  assignment 
of  the  original  lease,  he  objected,  that  it  was  always  his 
maxim  not  to  part  with  the  original  lease,  but  to  hold 
it  in  his  own  possession  for  his  security. 


Mr.  Romilly  and  Mr.  Wetherell,  for  the  Plaintiff.        ' 

To  the  objection,  that  the  Plaintiff  cannot  vary  th£ 
written  agreement,  the  answer  is,  that  this  is  a  case  of 
fraud;  upon  which  you  must  have  recourse  to  parol  evi- 

"  denCc; 
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Hbarn, 
[•214] 


detiee;  otherwise  it  cannot  be  made  out;  and  that  takes 
it  out  of  the  Statute  (75):  Shirley  v.  Stratton  (  76).  Young 
+  y.  Clark  (  77).  Buxton  v.  Lister  (78).  These  are  cases 
of  Defendants  resisting  the  performance  on  the  ground 
of  fraud :  but  the  same  principle  must  apply  to  the  case 
of  a  Plaintiff  complaining  of  fraud.  The  rule"  Caveat 
"emptor"  does  not  apply  in  this  instance.  A  person 
buying  an  estate  has  no  right  to  ask  the  vendor,  what  he- 
gave  for  it.  But  this  is  very  different ;  amounting  to  a. 
warranty.  Though  there  is  no  case  precisely  similar,  the 
result  of  aH,  which  are  collected  by  Mr.  Fonblanque  (  79  )n 
is,  that  upon  fraud  or  mistake  parol  evidence  is  admis- 
sible. There  are  several  cases  before  Lord  Thurlow,  in 
which  it  is  laid  down,  that  a  party  may  alter  a  term  in 
the  agreement  in  the  case  of  fraud :  Lord  Imham  v. 
Child  (90);  where  it  was  taken  as  clear,  that,  if  die 
clause  had  been  omitted  by  fraud,  a  redemption  would 
have  been  permitted  t  So  in  Lord Portmore  v.  Morris  (8l)m 
before  Lord  Kent/on.  In  Joynes  v.  Statham  (82),  an^ 
Walker  v.  Walker  (83),  Lord  Harduneke  intimates  an 
opinion,  that  the  Plaintiff  might  have  done  so,  if  die 
parties  had  been  reversed*  Rich  v.  Jackson  (84)  was 
determined  upon  the  ground,  that  it  was  not  a  case  of 
fraud.  If  the  bill  had  been  filed  against  this  Plaintiff 
upon  all  the  authorities  she  might  have  insisted  upon 
this  variation ;  for  the  Court  would  not  assist  a  Plain* 
tiff  coming  to  enforce  an  agreement,  by  his  own  fraud 

net 


(75)  Stat  29  Ch,  II,  c  3, 
(70)  1  Bro.  C.  C.  440. 

(77)  Pre.  Ch.  538.  Seethe 
references  in  the  notes  by 
Mr.  Finch.  Garrard  v.  Grim- 
ling,  2  Swanst.  944. 

(78)  3  Atk.  383. 

(79)  1  Fonb.  122. 

(80)  I  Bro.  C.  C.  91. 


(81)  2  Bro.  C.  a  2X9, 

(82)  3  Atk.  388. 

(83)  2  Atk.  98. 

(84)  4  Bro.  C.C.  514,  ante, 
Vol.  VI,  334,  in  a  note  to  the 
Marquis  Ihumshend  v.  St**- 
groom,  where  all  these  case* 
are  folly  discussed.  See  also 
the  note,  III,  38,  9. 
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not  according  to  the  true  contract.    There  can  be  no 
principle,  why  a  man  may*  set  up  a  fraud  defensively/ 
which  he  cannot  offensively.    The  Defendant  must  go 
the  length  of  saying,  that  no  proof  of  fraud,  however, 
•clearly  it  may  be  made  out,  that  the  written  agreement 
was  not  the  actual  agreement,  wjll  be  adequate.    Cer- 
tainly a  Plaintiff  must  make  out  a  stronger  case.    The 
oonseqpence  of  refusing  this  relief  would  be,  that  the 
person,  who  contrived  the  fraud,  and  who,  if  he  filed  a 
kill,  would  not  be  permitted  to  set  it  up,  may  secure  the 
advantage  by  refusing  to  perform  the  agreement;  driving 
the  other  to  be' the  actor,  and  to  file  a  bill.    In  many  of 
these  cases  the  fraud  has  not  been  clear.    This  is  beyond 
a  doubt  misrepresentation  from  first  to  last;  not  only 
iwppretnd  peri,  but  also  suggestio  fal$L    How  is  it  to  be 
distinguished  from  a  purchase  of  an  estate,  represented 
by  the  vendor  at  a  certain  number  of  acres,  and  turning 
out  to  be  less?    There  is  a  similar  reference  here  to 
the  rent.    The  Defendant's  construction  of  his  words  is. 

* 

impossible. 
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Mr.  Leach,  for  the  Defendant. 
The  cases  qted  proceed  upon  a  principle  wide  of  the 
Statute  of  Frauds.  The  Plaintiff  signed  this  agreement 
uder  the  notion,  that  the  rent  specified  was  paid  by  the. 
Plaintiff  to  his  landlord.  Assume  that  fact.  She  undertook, 
itwfth  lull  knowledge.  This  is  not  within  the  principle, 
upon,  which  the  Court  permits  a  written  agreement  to  be 
varied  by  parol.  The  meaning  of  that  rule  is,  that  the 
writing  must  differ  from  the  intention  of  the  party,  when 
lignng  it.  This  Plaintiff  intended,  and  knowing  it  bound 
herself,  to  pay  73/.  10*.  per  annum.  She  does  not  insist,, 
that  die  signed  the  agreement  by  mistake:  but  she  contends 
vpsti  the  suppression  of  the  fact,  not  merely,  that  she  is  to 
he  discharged  from  the  written  agreement,  which  might  be 
done,  if  the  case  wa*  nifule  out,  but  beyond  that  to  set  up 
toother  agreement,  existing  only  in  parol.  That  is  the  dis- 
tinction* 
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tinction.  If  she  meant  only  to  pay  a  rent  of  63&,  and  the, 
other  by  fraud  inserted  73/.,  the  Court  would  correct  it : 
but  this,  is  an  attempt  to  repeal  the  Statute  of  Frauds.  The. 
*  danger  of  admitting  such  evidence  must  be  attended 
to ;  persons  supporting  their  own  case ;  and  affecting  to 
state  the  very  words,  that  passed.  By  the  alteration  of 
a  word  the  witness  alters  the  whole  conversation.  But, 
admitting  the  evidence,  it  by  no  means  supports  their 
case.  If  the  understanding  was,  that  the  Plaintiff  was 
to  stand  in  the  same  relation  to  the  original  landlord  as 
the  Defendant,  how  was  it,  that  she  was  to  pay  60/.,  as  a 
consideration  for  the  lease?  He  meant. nothing  more  than 
what  he  states  in  his  answer;  that  she  should  have  r. 
upon  terms  of  equal  advantage.  The  supposed  firaua 
consists  in  this;  that  having  expended  money  he  mua 
therefore  have  an  increased  rent. 


Mr.  Romilly,  in  Reply.  , 
With- respect  to  the  Statute,  I  cannot  state  any.cas 
exactly  Kke  this:  but,  where  a  party  by  a  fraudulent  xm 
presentation  of  the  facts  has  obtained  a  contract,  it  ha 
been  decided  in  many  instances,  that  a  case  of  fraud 
always  an  exception  out  of  the  Statute  ( 85  \  If  the  .par-* 
undertakes  to  shew,  that  by  fraud  he  was  induced  to  «g 
an  agreement  different  from  the  actual,  agreement,  ■ 
may  read  evidence  to  that.  This  extends  to  caa* 
of  every  description,  deeds  executed  with  the  *  mo 
solemn  forms.  In  Filmer  v.  Gott (86)  evidence  was  a* 
mitted  to  prove  a  consideration  in  the  deed  differed 
from  that  stated;  a  pecuniary  consideration :  the  de^ 
expressing  natural  love  and  affection.  That  was  «fo 
lowed  by  The  King  v.  The  Inhabitant?  of  Scammcpi 
den (87),  and  various  other  cases.  Lord  Irnham  v.  Chil* 


(85)  See  the  references  in 
the  note,  ante,  Vol.  Ill,  38, 
to  Pym  v.  Blackburn. 


(86)  7  Bro.  P.  C.  70. 

(87)  ^  Term  Hep.  £.   fi 
474. 
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and  Portmore  v.  Morris  (88),  are  as  strong  cases  as 
can  be  produced:  being  not  only  to  vary  the  written 
agreement,  but  to  have  a  specific  performance  of  the 
#  agreement;  so  varied.  There  can  be  no  difference, 
whether  the  party  producing  the  evidence  is  Plaintiff  or 
Defendant:  the  question  being  as  to  the  rule  of  evidence; 
and  a  positive  rule  of  evidence  being  equally  applicable 
to  both  cases.  In  Doe  v.  AU$n  (89),  a  very  strong  case, 
upon  a  will,  evidence  was  admitted ;  upon  this  ground, 
that  if  you  so  rigidly  adhere  to  the  statute,  it  would  be 
not  a  statute  for  the  prevention,  but  for  the  protection 
and  furtherance  of  fraud.  • 
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In  this  case  the  rent  of  73/.  10*.  was  agreed  on  only 
because,  the  Defendant  said,  he  paid  that  rent  to  his 
landlord.  The  Defendant,  the  only  person,  who  knew 
the  rent,  refused  to  produce  his  lease.  The  sum  inserted 
in  the  agreement  has  reference  to  something,  which  is 
substantially  the  agreement  This  is  not,  as  represented, 
a  party  with  knowledge  consenting  to  pay  this  rent.  She 
never  agreed  to  pay  more  than  he  paid.  Suppose  a  per* 
son,  owner  of  the  fee,  and  likewise  occupier,  contracts 
to  sell  the  estate  at  so  many  years  purchase,  telling  the 
party  with  whom  he  contracts,  that  it  is  1007.  a  year* 
Attending  to  the  language  of  the  Defendant,  " terms" 
can  mean  nothing  else  than  the  rent  The  Defendant's 
interpretation  is  totally  impossible. 

The  Master  of  the  Rolls. 

The  doubt  I'have  felt  during  the  argument  of  this  case, 

whether  there  is  any  instance  of  executing  a  written 

agreement  with  a  variation  introduced   by  parol,    still 

remains ;  and  as  it  is  an  important  question,  I  wish  to 

Consider  it 


(88)  2-Bro.  C.  C.  219. 

(£9)  8  Term  Rep.  B.  R.  147- 


The 
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The  Master  of  the  Rolls. 
This  bill  calls  upon  the  Court  for  a  specific  executkn 
of  an  agreement  for  a  lease,  at  a  rent  of  60/.  a  year 
*  There  is  no  agreement  in  writing  for  a  lease  at  tha 
rent;  the  agreement  expressing  a  rent  of  73/.  10*.  Th< 
Plaintiff  contends  however,  that  she  signed  that  agtee 
ment  under  a  belief, .  that  such  was  the^  rent  payable  bj 
the  Defendant:  the  real  agreement  being  for  a  lease  a 
the  same  rent  he  paid  to  his  landlord.  The  Defendan 
in  his  answer  admits,  he  might  have  said,  she  shook 
have  it  upon  the  same  terms,  not  meaning  the  same  rent 
but  upon  terms*  upon  the  whole  equally  advantageous 
insisting,  that,  as  he  had  laid  out  a  great  deal  of  money 
she  would  upon  the  whole  have  as  good  a  bargain.  Sh< 
offers  parol  evidence  to  prove  an  express  agreement,  tha 
she  was  to  have  it  upon  the  same  terms  as  he  had  it ;  anc 
to  shew,  that  nothing  could  be  meant  by  that  expression 
but  the  same  rent:  nothing  being  in  discussion  betweei 
them,  but  the  amount  of  the  rent.  He  alleges  a  parti 
cular  reason  for  not  stating  it;  that  he  had  not  his  owi 
lease  at  hand.  The  question  is,  whether  the  evidence  i 
admissible ;  for,  though  read,  it  has  been  read  withou 
prejudice.  The  Defendant  controverts  the  effect  of  th< 
evidence,  supposing  it  can  be  received :  but  I  own,  mi 
opirtion  is,  that,  if  received,  it  will  make  out  the  Plain 
tiff's  case ;  for,  taking  the  whole  together,  there  is  hard]] 
a  doubt,  that  the  impression  meant  to  be  conveyed  was 
that  the  rent  should  be  the  same;  and,  whatever  h< 
meant,  that  is  the  impression  any  person  would  have 
received  from  his  language. 


By  the  role  of  By  the  rule  of  law,  independent  of  the  statute,  ptfrol 
law,  indepen-  evidence  cannot  be  received  to  contradict  a  written  agree- 
dent  of  the      ment     To  admit  it  for  the  purpose  of  proving,  that  the 

written  instrument  does  not  contain  the  real  agreement, 

evidence  can-  wou,d 

not  be  received  to  contradict  a  written  agreement. 


oases  in  chancery; 


21ft 


would  be  the  same  as  receiving  it  for  every  purpose.  It 
was  for  the  purpose  of  shutting  out  that  inquiry,  thai  the 
rule  of  law  was  adopted.  Though  the  written  instrument 
does  not  contain  the  terms,  it  must  in  contemplation  df 
♦law  be  taken  to  contain  the  agreement;  as  furnishing 
better  evidence  than  any  parol  can  supply. 
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Thus  stands  the  rule  of  Law.    But  when  Equity  id 
called  upon  to*  exercise  its  peculiar  jurisdiction  by  de- 
creeing a  specific  performance,  the  party  to  be  charged 
is  let  in  to  shew,    that   under  the  circumstances  the 
Plaintiff  is  not  entitled  to  have  the  agreement  specifically 
performed :    and  there  are  many  cases,  in  which  parol 
evidence  of  such  circumstances  has  been  admitted;  as  in 
JBuxtan  v.  Litter ;  which  is  very  like  this  case.    There 
upon  the  face  of  the  instrument  a  specific  sum  was  to  be 
9{iven  for  the  timber :  but  it  was  shewn  by  parol,  that  the 
X^efendantB  were  induced  to  give  that  upon  the  represen- 
tation, that  it  was  valued  by  two  timber  merchants ;  which 
Was  not  true.    So  here  by  the  agreement  upon  the  face 
of  it  she  is  to  pay  this  rent :  but  by  the  evidence  she  was 
induced  to  do  so,  because  she  thought,  from  his  repre- 
dentation,  that  it  was  the  rent  he  paid.     If  this  had 
been  a  bill  brought  by  this  Defendant  for  a  specific  per- 
formance, I  should  have  been  bound  by  the  decisions 
*o  admit  the  parol  evidence,,  and  to  refuse  a  specific 
performance.    But  this  evidence  is  offered,  not  for  the 
purpose  of  resisting,  but  of  obtaining,  a  decree:   first, 
to  falsify  the  written  agreement;  and  then  to  substitute  in 
Hs  place  a  parol  agreement,  -to  be  executed  by  the  Court; 
Thinking,  as  I  do,  that  the  Statute  has  been  already  too 
much  broken  in  upon  by  supposed  equitable  exceptions, 
I  shall  not  go  farther  in  receiving  and  giving  effect  to 
parol  evidence,  than  I  am  forced  by  precedent.     There 
is  no  case,  in  which  the  Court  has  gone  the  length  now 
desired.    But  two  cases  are  produced,  in  which,  it  is  said, 

there  is  an  intimation    from   Lord  Hardwicbe  to  that 

effect* 
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1801,         effect    Upon  that  it  might  be  sufficient  to  say,  it  was  no 
,^w^%/-  decided.    But  it  is  evident  from  the  manner,  in  whic 

:fT  OOLLAM 

„#  that  great  Judge  qualifies  his  own  doubts,  that  he  thougt 

•Hb^rn.       •  it  impossible  to  maintain  such  a  proposition  as  the  Plak 
I  *880.J.      tiff  is  driven  to  maintain.     In  Walker  v.  Walker  it  is  t 

be  observed,,  first,  that  the  parol  evidence  was  not  oi 
fered  for  the  purpose  of  contradicting  any  thing  in  th 
written  agreement.  It  was  admitted,  that,  as  far  as  : 
went,  it  stated  the  true  meaning.  But  it  was  contende 
by  the  Defendant,  that  there  was  another  collaten 
agreement,  which  the  Plaintiff  ought,  to  execute,  befoi 
he  could  have  the  benefit  of  the  written  agreemen 
It  was  evidence  too  offered  in  defence,  to  resist  a  deem 
Lord  Hardwicke,  after  stating  the  ground,  express* 
himself  thus : 

"  The  Plaintiff  for  these  reasons  is  not  entitled  I 
"  relief  in  this  Court  for  supplying  the  defect  of  a  lega 
"conveyance:  but  it  is  rebutted  by  the  Equity  set  n 
"  by  the  Defendant.  I  am  not  at  all  clear,  whether, 
"  the  Defendant  had  brought  his  cross  bill  to  have  th 
."  agreement  established,  the  Court  would  not  have  don 
"  it,  upon  considering  this  in  the  light  of  those  caaei 
"  where  one  part  of  the  agreement  being  performed  b 
"  one  side,  it  is  but  common  justice  it  be  carried  int 
ft  execution  on  the  other;  and  the  Defendant  would  ha? 
''  had  the  benefit  of  it  as  an  agreement" 

So  he  states  the  special  reason ;  not  being  at  all  cleai 
that  the  Defendant  would  have  been  so  entitled.  Ther 
is  nothing  of  admitting  parol  evidence  to  contradict  i 
written  agreement,  and  next  to  set  up  a  parol  agreement 
to  be  executed  by  the  Court. 

#  • 

The  other  case  referred  to  is  Joynes  v.  Statham>  re 
ferred  to  for  the  opinion  expressed  by  Lord  Hardwicke: 


it 


Suppose 
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*  "  Suppose,  the  Defendant  had  been  the  Plaintiff;  and 

'*  liad  brought  the  bill  for  a  specific  performance  of  the 

'*  m agreement:  I  do  not  see  but  he  might  have  been  al- 

'*  lowed  the  benefit  of  disclosing  this  to  the  Court/* 


But  the  reason  is  assigned: 

• 

"Because  it  was  an  agreement  executory  only ;  and 
a&  in  leases  there  are  always  covenants  relating  to 
taxes,  the  Master  will  inquire,  what  the  agreement  waff 
as  to  taxes ;  and  therefore  the  proof  offered  here  is  not 
a  variation ;  but  is  explanatory  only  of  what  those  taxes 
were.  I  am  of  opinion  to  allow  the  evidence  of  the 
omission  in  the  lease  to  be  read.*' 
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The  parol  evidence  was  received  for  the  purpose  of 
resisting  performance  of  the  agreement;  and  received 
likewise,  not  to  contradict  it,  but  to  shew,  that,  as  it 
stood,  it  did  not  fully  express  the  meaning  and  intention 
of  the  parties ;  there  being  another  stipulation  agreed 
upon;  but  not  introduced  into  the  written  instrument;, 
and  even  if  th^t  had  been  a  bill  by  the  Defendant  to 
cany  into  execution  the  agreement,  he.  would  not  have 
found  it  necessary  to  offer  parol  evidence  to  contradict 
any  thing  in  it ;  for  he  allowed  it  to  contain  the  intention, 
as  far  as  it  went:  but  the  provision,  that  the  rent  was  tor 
be  clear  of  taxes,  was  omitted :  and  Lord  Hardwicke  from 
the  particular  nature  of  that  stipulation  expresses  a  doubt, 
whether  if  the  Defendant  had  been  Plaintiff,  he  tnight 
not  have  been  permitted  to  give  evidence :  it  being  usual 
(oleavQ  that  open;  intimating,  that  it  would  be  merely 
explanatory  as  to  the  taxes. 

But  this  is  evidence  to  vary  an  agreement  in  a  mate- 
rial part ;  and  having  varied  it  to  procure  it  to  be  exe- 
cuted in  another  form.  There  is  nothing  to  shew,  that 
1  ought 
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ought,  to  be  done;  and  my  opinion  being,  that  itough 
not,  I  must  dismiss  the  bill,  but  without  costs. 


The  Plaintiff  then,  applied  for  a  decree  according  t 
the  written  agreement;  with  a  covenant  for  quiet  enjoj 
ment ;  as  he  had  not  power  to  grant  euch  a  lease. 

■ 

The  Master  of  the  Rolls  said,  the  bill  was  not.  fo 
that  purpose ;  expressly  objecting  to  a  lease  at  the  ren 
of  78/.  10*. 


Th*  bill  was  dismissed  without   costs,    and 
prejudice  to  another  bill  for  a  leasei .  at  the  rent  c 
73/.  10*. 


1802. 
June  18th. 
Order  to 
amend,  not 
served  or 
drawn  up, 
does  not  pre- 
vent a  motion 
to  dismiss  the 
bill  for  want 
of  prosecution. 


ANONYMOUS. 

•  JL  HE  bill  was  filed  to  set  aside  an  award. 

Mr.  Bell,  for  the  Defendant  moved  to  dismiss  the  ME 
for  want  of  prosecution;  stating,  that  a  motion  to  amend 
had  been  made;  but  no  order  was  served,  or  drawn  up 
and  that  if  this  is  sufficient,  no  bill  could  be  dismissed 
for  want  of  prosecution ;  for  an  order  to  amend  would 
constantly  be  obtained. 

The  Lord  Chancellor  concurred  in  that  observation 
and  added,  that  an  order  not  being  served  or  drawn  uj 
goes  for  nothing. 

The  order  to  dismiss  the  bill  was  made  (90). 

(bO)  Morru  v.  Owen,  1  Fei.  $>  Bea.  523.  The  order  to  dt* 
miss  for  want  of  prosecution  operates  immediately,  whet 
pronounced ;  Larimer  v.  Larimer,  i  Jac.  Sf  Walk.  984. 
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See  The  Au 
ANDREW  v.  The  MASTER  and  WARDENS  o*  torney  General 

tme  MERCHANT  TAYLORS'  COMPANY.  r.  Andrew, 

ante,  Vol.  Ill, 

T^HE  decree  in  the  cause  of  The  Attorney  General  v.  683- 

Andrew  (91),  was  affirmed  on  appeal  by  the  House    -f  comPr°- 

of  Lords  on  the  20th  of  February,  1800.  mi8e'  aM>l{inS 

*  part   of   the 

•  fund  to  an  es- 

By  that  decree  the  information  as  against  Trinity  Hall  tablishment  at 

was  dismissed ;   and   it  was  ordered,   that  the  relators  St.  John's  Col- 

should  be  at  liberty  to  lay  proposals  before  the  Master  lege,  Oxford, 

for  carrying  into  execution  the  intended  donation  of  the  wi*n  which  the 

testator  within  the  intent  and  meaning  of  the  will.  Merchant  Tay- 

6  W  Company 

The  account  having  been  taken,  and  the  funds  trans-       *    .  .      A,  ' 

©  »  ^  and  giving  the 

ferred  to  the  Accountant  General,  and  the  costs  paid,  no  regt  to  ^e 
farther  proceeding  was  had  under  that  decree.     After-  next  of  kin, 
wards  the  Master  and  Wardens  of  the  Company  of  Mer-  was,  the  At- 
chant  Taylors  agreed  to  compromise  the  suit  with  Thomas  tomey  General 
Harrison  Andrew,  the  residuary  legatee  and  one  of  the  consenting, 
executors  of  James  Andrew ;  who  was  the  executor  and  **s      ls  e      * 
Residuary  legatee  of  Lois  Andrew,  the  surviving  next  of 
kin  and  residuary  legatee  and  sole  executrix  of  the  tes- 
tator ;  upon  the  terms,  that  a  part  of  the  funds  should 
^  appropriated  to  the  establishment  and  maintenance 
°f  certain  scholarships   or  exhibitions  for  the  study  of 
the  civil  law  in   the  College  of  St.  John  the  Baptist, 
***  the  University  of  Oxford  \  which  College  is  connected 
by  the   terms  of  its  foundation  with  The  Company  of 
Merchant  Taylors ;  they  having  a  right  of  sending  scho- 
lars from  their  School  to  that  College ;  who  on  admis- 
sion   become   scholars,    and  succeed   to  fellowships  of 
that  CoBege;   and    the  College    acceding  to    that    ar- 
rangement, 
(91)  Ante,  Vol.  Ill,  633. 
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rangement,  articles  -were  executed,  dated  the  6th  c 
February,  1801 ;  by  which  it  was  agreed,  that  2610i 
cash,  with  interest  at  5  per  cent,  and  2666/.  13*.  4« 
*  3  per  cent.  Consolidated  Bank  Annuities,  part  of  th 
fluids,  should  be  appropriated  for  the  purpose  of  este 
Wishing  six  scholarships  in  St.  John's  College,  accordin 
to  the  agreement ;  and  that  Thomas  Harrison  Andrei 
should  have  all  the  rest  of  the  funds. 


The  bill  was  filed  by  Thomas  Harrison  Andrew  again* 
The  Merchant  Taylors' Company,  St.  John9 s  College,  th 
Attorney  General,  the  co-executor  with  the  Plaintiff  c 
James  Andrew,  and  the  heir  at  law,  to  have  the  article 
carried  into  execution. 

This  cause  was  ordered  to  stand  over  till  the  decisic 
upon  the.  petition  of  rehearing  of  Moggridge  v.  Tltaek 
well  (92). 

m 

Mr.  Alexander  appeared  for  the  Attorney  General;  ac 
consented  on  his  part  to  die  decree  prayed. 

The  Master  of  the  Rolls  expressed  a  doubt,  whetla 
this  could  be  done  consistently  with  the  decree,  that  1m 
been  made;  whether  this  arrangement,  carrying  it  fira 
Cambridge  to  Oxford,  is  an  execution  Cy  pres. 


Mr.  Romitty,  for  the  Plaintiff,  said, 
The  Merchant  Taylors9  Company  were  desirous 
waiving  any  proposal  beyond  this  compromise,  whi* 
carries  into  execution  the  intention  as  far  as  can  1 
done :  as  this  College  is  connected  with  the  School ;  an 
no  other  College  will  accept  it  with  this  condition  si 
nexed. 

Mi 

(92)  Ante,  36. 
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Mr. Richards  (Amicus  Curia)  observed. 
That  in  the  case  of  Wheatley  Church  (93)  Lord  Kenyon 
of  opinion*  *  they  were  competent  to  agree  among 
themselves  as  to  what  should  be  applied. 

The  Master  of  the  Rolls. 
There  is  an  appropriation  in  this  case  as  much  as  in 
that.    I  wish  the  Attorney  Generate  consent  to  appear. 
Then  let  the  decree  be  made  according  to  the  prayer 
of  the  bill (94). 


9H 


lacg. 


Anbjlkw 

p. 

Merchant 

Taylors* 

Company. 

[  ♦325  ] 


(93)  The  Attorney  General 
v.  The  Bishop  of  Oxford. 
Stated  from  the  Register's 
Book,  ante.  Vol.  TV,  431,  in 
Corby*,  v.  French. 


(94)  For  the  conclusion  of 
the  cases  upon  Dr.  Andrew's 
will  see  Andrew  v..  Trinity 
Hall,  post,  Vol.  IX,  625. 


URQUHART  v.  KING. 

JANE  MORRIS    made   her  will    in   the 
manner:-^ 

"  I  Jane  Morris"  of  Berrymead  Lodge,  &c. 
"  ing  to  dispose  of  part  of  my  personal  estate  do  make 
"*y  last  will  and  testament   respecting   the 
"manner  following." 


Rolls. 

1802. 
June  21tf. 
following    Executors, 
though  not 
having  le- 

"  intend-  «acie8'  he,,d 
trustees  of 

the  residue 
same   in  for  the  next 

of  kin. 


The  testatrix  then  gave  legacies  to  several  relations  of 
her  deceased  husband,  residing  in  the  American  States, 
and,  in  the  event  of  the  death  of  any  of  the  legatees 
in, her  life,  to  their  respective  issue;,  and  then  pro- 
ceeded thus: 

"And  I  direct  the  said  several  legacies  to  be  paid  to 
"  the  several  persons  aforesaid  in  lawful  money  of  Great 

P2  "Britain, 
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'  Britain,  At  the  expiration  of  six  months  next  after 
'  decease  j  and  to  be  remitted  them  in  full  without  I 
■  deduction  then  for  any  tax  or  duty,  that  may  be  p 
'  able  in  respect  of  the  same  legacies  to  Govermne 
'  or  any  duty  or  expence,  that  may  be  payable  or  n 
'  attend  the  remittance  thereof  or  the  giving  anyrele 
'  or  acquittance  to  my.  executors  for  the  same ;  and 
'  that  intent  I  give  to  my  executors  hereinafter  nan 
'  *  such  a  sum  of  money  as  may  be  necessary  to  ] 
'  and  satisfy  every  tax,  duty,  and  imposition,  payable 
1  respect  of  the  same  several  legacies  and  the  expei 
'  of  taking  and  procuring  proper  releases  and  acqi 
f  tances,  and  also  all  costs  and  charges,  which  they  n 
1  incur,  or  be  put  unto  in  the  execution  of  this  my  vr 
'  and  I  constitute  and  appoint  the  Honourable  Rty 
1  King,  Minister  Plenipotentiary  from  the  United  Sta 
f  of  North  America  aforesaid,  or  such  other  person,  w 
f  at  the  time  of  my  death  shall  be  Minister  Plenipotc 
r  tiary  from  the  States  of  America  to  this  Kingdom,  a 
Francis  Gregor  of  Trewarthenick  in  the  county 
Cornwall,  Esq.  executors  of  this  my  will.*' 


By  a  codicil  she  gave  other  legacies  specific  and  p 
cunifry;  but  made  no  disposition  of  the  residue. 

Upon  the  bill  of  the  surviving  brothers  and  sisters  < 
the  testatrix  and  nephews  and  nieces,  the  children  of 
deceased  brother,  claiming  the  residue  as  next  of  Idi 
the  only  question  was,  whether  the  executors  were  tru 
tees  of  the  residue  for  the  Plaintiffs:  the  executors  clain 
iiig  it  beneficially. 


Mr.  Romilly,    for  the   Plaintiffs ;    Mr.  Lloyd  an 
Mr.  Dowdeswell,  for  other  next  of  Kin. 
Upon  this  questionj  which  is  a  mere  question  of  ev 

rdencc 
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<dence,  die  circumstance  of  a  legacy  to  the  executor  (95), 
is  only  one  circumstance,  and  a  very  slight  one.     It  is 
impossible  to  say,  the  first  case  upon  that  is  very  satis- 
factory.   Upon  many  other  circumstances  the  Court  has 
considered  the  executor  a  trustee ;  as,  where  the  testator 
•  has  declared,  he  meajit  to  give  to  another  (96) :  Andro- 
gen v.  Poilblanc (97):   so,  where  he  left  a  blank  (98); 
shewing,  he  did  not  intend  to  give  it  to  the  executor  as 
executor.    That  alsq  has  been  thought  material  to  shew, 
the  testator  did  not  intend  to  die  intestate  as  to  any  part 
of  his  property.     In  general  a  testator  does  not  intend 
to  die  intestate  as  to  any  part*    The  object  of  this  will  is 
very  material;   shewing,  the  testatrix  did  not  intend  to 
dispose  of  the  residue.    The  choice  of  Mr.  King  or  the 
Minister  Plenipotentiary  from  the  American  States   for 
the  time  being  as  one  of  her  executors,  shews,  she  meant 
him  by  virtue  of  his  office  only :  many  of  the  legatees 
also  being  resident  in  America :  De  Mazar  v.  Pybus  (99). 
The  direction  as  to  the  costs  and  charges  of  the  exe- 
cutors was  quite  unnecessary,  if  she  meant  them  to  take 
all  the  residue  beneficially.    Dean  v.  Dattoh  ( 100). 

Mr*  Richards  and  Mr.  Steele,  for  the  Executors. 
The  executors  are  in  point  of  law  entitled.  A  testa- 
tor cannot  die  intestate,  as  long  as  there  is  an  executor. 
This  case  is  perfectly  new  in  its  circumstances;  not  like 
a  bequest  to  a  person,  who  dies  in  the  life  of  the  testator. 
In  that  case  it  is  clear,  the  testator  intended  to  give  it 
from  the  executor.  So  in  the  ca$e  of  the  blank  the  con- 
clusion is,  that  he  intended  to  give  the  residue  to  some 

one* 


1802. 


(95)  See  ante,  Nisbett  v. 
Jforoy,  Vol. V,  149,  and  the 
references  in  the  note,  158. 
Matt  v.  Abbott,  VI,  343; 
ud  the  note,  1,  302. 

(96)  Ante,  Bennet  v.  Bat- 
ckfar,  Vol.  1, 63.    Mordaunt 


v.  Hussey,  IV,  117. 
(07)  3  Atk.  299. 

(98)  The  Bishop  of  Cloynt 
v.  Young y  2  Vet.  91. 

(99)  Ante,  Vol.  IV,  644,    . 

(100)  2  Br*.  C,  C,  634, 


Urquhart 
King. 
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one,  not  the  executor ;  for  his  name  the  testator  kneu 
but  the  other  did  not  occur  to  him.  Where  the  residi 
is  given  to  the  executor  "in  trust/*  that  is  an  exprei 
declaration,  excluding  him.  Dean  v.  Dalton  is  equhn 
lent;  the  executors  having  legacies  for  their  troubl 
In  De  Mazar  v.  Pybus  the  appointment  was  of  the  par 
*  nership,  not  individually ;  and  they  were  also  mad 
guardians;  and  that  very  term  makes  them  trustee 
The  direction  for  paying  the  stamp  duty  is  merely  h 
creasing  the  legacy.  As  to  the  direction,  giving  tt 
executors  their  costs,  nothing  is  given  to  them  for  the 
trouble  in  executing  the  will.  It  is  not  necessary  to  she 
bounty  intended  to  the*  executors.  The  Plaintiffs  ma 
shew  the  contrary.  The  executors  claim  by  law.  As  1 
the  beginning  of  the  will,  if  it  only  appointed  an  ex» 
cutor,  and  no  more,  die  whole  property  is  disposed  o 
There  was  a  time  certainly,  when  the  Court  incline 
against  the  executor,  and  in  favour  of  the  next  of  Mi 
but  in  Bowker  v.  Hunier  ( 1 )  t'le  law  was  established  I 
favour  of  the  legal  right  In  this  will  there  is  nothin 
but  surmise  upon  little  circumstances.  Giving  the  e» 
cutors  their  expences  is  only  giving  them  what  by  la 
they  had  a  right  to  retain ;  and  is  merely  a  cautious  ai 
of  kindness. 


Mr.  Richards,  in  Reply,  was  stopped  by  the  Court 


At  law  the 
appointment 
of  an  executor 
is  a  gift  of 
every  thing 
not  disposed 
of. 


The  Master  of  the  Rolls. 
It  is  true,  at  law  tlje  appointment  of  an  executor 
a  gift  of  every  thing  not  otherwise  disposed  of.    But 
equity  it  is  always  a  question  of  intention,  whether  he 
entitled  beneficially  or  as  trustee;  and  the  question  s 
ways  arises  upon  the  sufficiency  of  the  evidence,  by  whk 
the  intention  is  made  out.    I  apprehend,  the  conclusii 
Courts  have  drawn  from  the  circumstance  of  a  lega* 


(1)  1  Bra.  C.  a  328. 
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to  the  executor  was  perhaps  originally  a  stretch,  and  not  1802. 

-y ery  conclusive  evidence  of  an  intention,  that  he  should     „  '-PvW 

Urouhart 
sot  take  beneficially;  for  undoubtedly  there  might  be  Vm 

reasons  for  a  legacy  consistent  with  an  intention,  that         Kino. 

die  executor  should  take  the  whole;    But  they  have  rea- 

•  soned  it  thus ;  that  it  is  giving  him  part  and  the  whole.      r  *229  ] 

That  I  do  not  think  quite  conclusive :  but  it  is  now    a  legacy  to 

settled,  that  it  raises  a  presumption  against  him ;  which  an  executor 

lie  is  allowed  to  rebut  by  evidence  of  the  real  intention,  raises  a  prc- 

that  he  should  take  beneficially.  sumption 

against  his 

In  this  case  the  circumstances  much  more  strongly  ,,  . . 

°  J  the  residue ; 

indicate  the  real  intention,  that  the  executors  should  not  whjcn  he  may 
take  beneficially,  than  a  legacy  would  have  done.  First,  rebut  by  evf- 
the  declaration,  that  she  intends  to  dispose  of  part  of  her  deuce, 
personal  estate,  and  that  it  is  for  that  purpose  only  she 
makes  a  wilL  That  amounts  to  a  declaration,  that  she 
does  not  by  appointing  an  executor  mean  to  dispose  of 
the  whole;  though  that  appointment  standing  alone 
would  legally  have  that  effect.  That  declaration  of  itself 
might  have  been  not  very  conclusive ;  if  the  whole  tenor 
of  the  will  was  not  in  perfect  correspondence  with  it: 
but  throughout  the  testatrix  proceeds  upon  the  assump- 
tion, that  nothing  is  to  go  to  any  one  but  what  she  spe- 
cifically disposes  of;  for,  directing  the  tax  upon  the 
legacy  to  be  paid,  she  does  not  in  the  usual  way  direct 
the  executors  to  pay  it ;  but  thinks  it  necessary  to  give 
to  her  executors  such  a  sum  of  money  as  may  be  neces* 
8ary  to  pay  all  these  charges  and  expences,  and  makes  no 
farther  disposition.  There  she  stops;  having  disposed  of 
every  thing  she  means  to  dispose  of.  Therefore  the  con- 
clusion of  the  will  is  consistent  with  what  she  sets  out 
with.  It  is  said,  that  may  be  from  caution;  that  the 
executors  may  in  all  events  be  safe.  But  it  is  evident, 
she  did  not  think,  such  a  precaution  necessary ;  evidently 
supposing,  a  part  of  her  personal  property  would  be  sufr 
ficient  for  all  the  purposes  of  her  will.     There  is  no 

motive 
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1802.         motive  for  this  special  bequest  to  her  executors,  « 
Ub^STabt    *?  8he  "^PPO8^  it  necessary  to  separate  firon 
v.  residue  every  thing  she  meant  the  executors  to 

King.         That  was  nugatory,  if  she  supposed  her  estate  sc 
£  +230  ]      *  anc*  that  the  executors  were  to  take  the  residue; 

would  be  only  taking  out  of  their  own  residue,  Th 
poiniment  of  Mr.  King,  not  in  his  individual  cat 
as  a  friend,  but  in  his  capacity  of  minister  frou 
American  Stoics,  or  of  such  other  person,  who  i 
death  should  be  minister,  is  not  material  (2) ;  aidin 
other  circumstances.  It  is  evident  therefore,  she  : 
to  confer  an  office  only;  and  the  intention  is  muoh 
clear  than  it  would  be  from  the  single  circumstance 
trifling  legacy  to  each;  which,  it  is  admitted,  won 
sufficient  to  exclude  the  executors.  They  are  the 
were  trustees  of  the  residue  for  the  next  of  kin. 

(2)  See  pest,  Vol.  XII,  309. 


1802. 

June  uth.  MILES  v.  LINGHAM. 

19M,  23d. 

Return  to  an  fT'HE  Defendant  Rebecca  Lingham  was  taken 

attachment  attachment  for  want  of  appearance,    and  sti 

for  want  of  mained  in  custody.     The  sheriff's  return  upon  ti 

f^6*^06    „  tachment  was    "  Cepi  Corpus,' "  but  by  reason  c 

h  tfr       "n  weak  8tate  °f  health,  extreme  infirmity,  and  the  pc 

ness  and  in-  ^er  ^e*  **e  ^  no*  remove  ^er. 
firmity  she 

could  not  be  Mr.  William  Agar,  for  the  Plaintiff,  moved  for 

removed:  a  questration;  suggesting  a  doubt,  whether  the  n 
Messenger  ought  not  to  be  first  for  a  messenger ;  and  afterwan 
ordered.  a  sequestration.     He  cited  the  Practical  Registc 

Frederick  y.  David  (4).     Wilkinson  v.  Belcher  (  5  ). 

anpB] 

(8)  Page  48.  (6)  %  Bro.  C.  C.  181. 

.(4)  1  Vem.  34f 
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anonymous  case  in  Atkyns{6)\  in  which,  as  well  as  in 
Frederick  v.  Daddy  the  sheriff  had  parted  with  the 
body.  Martin  v.  Kerridge  (7).  Alum.  Mose.  301. 
Mortice  v.  The  Bank  of  England (8):  that  there  may 
*  be  a  sequestration;  though  the  party  is  not  in  custody 
upon  the  attachment  In  Frederick  v.  David  the  party 
was  out. of  custody ;  having  gone  to  Holland:  yet  as  he 
once  had  been  in  custody,  a  Messenger  was  sent*  In 
extreme  cases  the  clerk  in  Court  has  sometimes  been 
ordered  to  enter  an.  appearance, 


23Q 


1802. 


Miles 
v* 

LlNOHAM. 

[  ♦331  ] 


The  Lord  Chancellor,  after  some  consideration,  ordered 
a  Messenger. 


(6)  2  Atk.  507. 

(7)  3  P.  WiU.  240. 


(8)  For.  217>  see  page  222. 


DANN  v.  SPURRIER.  1802. 

June  22d. 
f)Y  a  memorandum,  dated  the  14th  of  October,  1791,     Whether  a 

it  was  expressed,  that  William  Atkinson  agreed  to  lease  for  se- 
ttle on  lease  from  John  Spurrier  a  dwelling-house  and  ven»  fourteen, 
premises  in  Old  Broad  Street,  to  hold  for  seven,  fourteen,  or  twenty-one, 
<*  twenty-one,  years,  at  the  yearly  rent  of  150/.  payable  ^      .'     . 
half-yearly;  including  all  taxes,  to  be  paid  by  Spurrier;  e\ffor  Qf  tjie 
the  term  and  rent  to  commence  from  'Christmas  next,  intervening 
The  usual  fixtures  to  be  taken  at  a  valuation,  &c.  ,    periods,  at  the 

'  option  of  both 

Atkinson  partie8f  or  of 

the  lessee 
only,  nothing  being  expressed  as  to  that,  Quart.  (See  the  note  (14), 
post,  236.) 

The  relief  in  respect  of  expenditure  under  an  erroneous  opinion 
of  title  or  an  expectation  of  a  larger  interest,  or  that  the  enjoy- 
ment would  not  be  disturbed,  with  the  knowledge  and  permission 
of  the  other  party,  requires  a  case  of  bad  faith  clearly  made  out. 
In  this  instance  it  failed  for  want  of  evidence. 
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.  Atkinson  took  possession  under  this  memorandum : 
but  no  lease  was  executed.  In  February  1797  Atkinson 
agreed  to  transfer  to  Richard  Dann  his  interest  under 
the  agreement.  In  that  month  a  notice  respecting  a  party 
wall  -having  been  served  upon  Atkinson,  he  sent  it  to 
Dann  ;  who  inclosed  it  to  Spurrier  in  a  letter,  dated  the 
17th  of  March ;  stating,  that  he  had  taken  the  house  from 
Atkinson;  and  presumed,  Spurrier  had  no  objection  to 
grant  the  lease  to  him;  as  Atkinson  informed  lpm» 
Spurrier  had  only  signed  an  agreement  with  him ;  but 
upon  which  subject,  he  {Dann)  added,  he  would  take  an 
opportunity  of  seeing  Spurrier  ;  as  be  found,  he  must  be 
put  to  considerable  expence,  before  he  could  make  the 
house  a  comfortable  residence.  On  the  20th  Spurrier 
•  returned  an  answer;  suggesting,  that  the  notice  should 
not  be  sent  to  him;  considering  the  house  as  belonging 
to  Atkinson  only;  and  as  to  his  (Spurrier's)  consent  to 
Atkinson's  parting  with  the  house  to  him  {Dann)  or  any 
other  gentleman,  he  could  not  decide,  till  an  old  account, 
between  him  and  Atkinson  was  settled ;  adding,  that, 
when  Dann  should  have  taken  Atkinson's  sentiments,  h< 
should  be  glad  to  hear  from  him. 


No  farther  communication  took  place  at  that  thne^ 
apd  possession  was  delivered  to  Dann,  in  July  1797  f 
who  sent  to  Spurrier  a  draft  of  a  lease,  extending 
term  to  twenty-one  years ;  and  then  began  to  repair 
premises;  and  laid  out  near  400?.  in  repairs, 
took  no  notice  of  that  and  other  letters  from  Dann, 
quiring,  whether  Spurrier  had  perused  the  lease,  untiT — 3 
the  4th  of  September  following ;  when  Phipps,  the 
ner  of  Spurrier,  informed  Dann,  that  he  was  directed  b 
Spurrier  to  say,  he  would  not  grant  any  other  lease 
what  Atkinson  was  entitled  to  under  the  agreement ; 
that  there  was  not  two  years  unexpired.     This  produ 
a  renewal  of  the  correspondence;    in  which  Spurrier* 
upon  the  8th  of  September  stated,  that  he  considered  th^ 

agreement 
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peement  as  liable  to  be  terminated  at  either  of  the  pe- 
)ds  mentioned  therein,  at  the  option  of  either  parly; 
id  appealing  to  his  candour  as  a  professional  man, 
hetker  it  was  not  so  in  law,  which  according  to  the 
■  was  the  first  intimation  by  Spurrier,  that  he  cen- 
tered the  agreement  as  determinable  at  the  option  of 
ther  party. 

Under  thesfe  circumstances  the  bill  was  filed  by  Dana 
id  Atkinson ;  praying  a  specific  performance  of  the 
preement ;  and  that  the  Defendant  may  be  compelled 
I.  execute  a  lease  for  twenty-one  years,  pursuant  to  the 
greement,  containing  a  power  on*  the  part  of  the  tenant 
to  determine  the  lease,  but  without  such  power  on  the 
■ft  of  die  Defendant)  and  an  injunction  against  pro- 
tecting in  an  ejectment;  which  he  had  brought  upon 
10  expiration  of  the  first  seven  years ;  or  if  the  Court 
bould  be  of  opinion,  that  the  Defendant  had  a  right  to 
roceed  in  the  ejectment,  that  he  may  be  decreed  to  pay 
be  Plaintiff  the  money  he  had  expended  in  substantial 
nprovements:  the  bill  charging,  that  the  Defendant 
ioked  on,  while  the  money  was  laid  out,  &c« 

• 
The  Defendant  by  his  answer  insisted  on  his  right  to 

tannine  the  lease;  and  stated,  that  he  knew  nothing 

£  the  repairs  till  August ;  and  on  the  4th  of  September 

le  directed  his  partner  Phipps  to  give  notice  to  the 

Plaintiff,  to  prevent  his  incurring  farther  expence. 


1802. 


Dann 

v. 

Spurrier. 


[*23S] 


Mr.  Romilly  and  Mr.  Stanley,  for  the  Plaintiff* 

•The  first  question  is  upon   the  construction  of  this 

igreement;  whether  the  lease  is  to  be  determinable  at 

lie  will  of  the  lessee  only,  or  of  both.    Though  this  ques- 

has  not  been  determined,  the  opinion  of  Lord  Kenyon 

been  in  one  case  strongly  declared,  that  upon  such  a 

not  expressing,  by  whom  it  is  to  be  determined, 

it 
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[•234] 


it  is  at  the  will  of  either:  Goodright  v.  Richardson  (9] 
Certainly  that  question  was  not  before  the  Court.  Upo 
principle  it  ought  to  be  at  the  will  of  the  lessee  only 
and  •  Lord  Rosslyn  was  clearly  of  that  Opinion  in  tK3 
case.  Words  are  to  be  taken  most  strongly  against  th 
grantor,  or  in  case  of  a  lease  the  lessor :  The  fiiriio 
of  Bath's  Case  ( 10  )•  The  object  of  the  lessor  in  grantin 
a  long  term  is  to  induce  the  tenant  to  improve:  othei 
wise  his  object  is  to  grant  a  short  term.  The  Plaintiff* 
construction  therefore  is  probably  nearer  the  intention 
for  such  an  object  must  be  frustrated  by  the  other.  T 
•  the  tenant  it  is  ev$n  more  disadvantageous  from  th 
uncertainty. 

The  second  question  is  upon  the  conduct  of  the  Defer 
dant.  From  the  correspondence  upon  the  communia 
tion  of  the  notice  as  to  the  party-wall  the  Plaintiff  nun 
have  understood,  he  was  to  have  a  longer  term  than 
year  and  nine  months.  The  Defendant  stands  by;  pei 
mitting  the  Plaintiff  to  lay  out  his  money ;  and  drain 
that  time  gives  no  notice  of  his  intention.  Where  a  pei 
son  suffers  another  to  lay  out  money  upon  his  proper!; 
under  a  supposition,  that  he  has  a  right,  he  will  be  boun 
by  the  facts,  as  he  permits  them  to  be  understood.  Th 
East  India  Company  v.  Vincent  (11).  Stiles  v.  Co* 
per(  IS),  Jackson  v.  Cator  ( 13).  This  Defendant  .doc 
not  positively  deny,  that  he  knew,  the  Plaintiff  wi 
laying  out  his  money. 


Mr,  Richards,  for  the  Defendant,  was  stopped  by  tl 
Court. 

Lor 


(9)  3  Term  Rep.  B.  R.  462. 

(10)  6  Co.  34. 

(11)  2  Atk.  83. 

(12)  3  Atk.  692. 


(13)  Ante,  Vol.  V, 
Birmingham  Canal  Compat 
v.  Lbyd,  post,  Vol.  XVIIi 
615. 
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Lord  Chancellor. 
Upon  the  first  question,  as  to  the  construction  •  of  thin 
agreement,  after  the  opinion  of  Lord  Kenyan  one  way 
and  that  of  Lord  Rosslyn  the  other,  I  shall  put  that  point 
in  a  way  for  the  consideration  of  a  Court  of  Law* 


1802. 


Dann 

v.  . 
Spubbieiu 


Upon  the  second  question*  whatever  may  be  the  con- 
science upon  it,  the  Plaintiff  has  not  used  that  degree  of 
circumspection  and  caution,  that  the  Court  can  act  upon 
•die  latter  part  of  the  prayer  of  this  bill,  consistently  with 
the  reasonable  security  of  the  affairs  of  mankind.     The 
Plaintiff  is  a  professional  man*    That  must  be  taken  into 
the  account;  and  it  is  not  pressing  these  cases,  depending 
•  upon  conscience*  too  hard  to  suppose,  die  Defendant 
would  give  him  credit  for  acting  for  himself,  as  he  would 
for  any  other  person.    The  fair  import  of  the  first  letter 
is,  that,  meaning,  if  he  became  tenant,  to  be  at  a  con- 
siderable expence,  he  will  see  the  Defendant,  before  he 
embarks  in  that  expence.    After  an  immediate  answer 
from  the  Defendant,  refusing  to  accept  him  as  tenant, 
until  an  old  account  between  him  and  Atkinson  should 
be  settled,   putting  it  upon  the  Plaintiff  to  settle  that 
account,   the  Plaintiff  chooses  to  take  possession,  and 
incur  expenditure  without  seeing  the  Defendant,  or  any 
farther  communication  with  him.     A  treaty  having  been 
proposed,  before  he  should  embark  in  any  expence,  and 
nothing  farther  having  passed,  the  Defendant  thinking, 
as  he  swears  he  thought,  that  he  had  a  right  to  determine 
the  lease,  might  think  it  a  strong  act  to  send  him  a 
lease  with  an  extension  of  the  term,  without  any  commu- 
nication or  explanation,  even  as  to  the  original  term. 
The  Defendant  swears,  that  till  August  he  knew  nothing 
of  these  repairs ;  and  that  he  desired  his  partner  Phipps 
to  give  the  Plaintiff  notice,  for  the  purpose  of  preventing 
his  incurring  farther  expence,  that  there  were  not  two 
years  to  come  of  the  term.    Phipps  is  not  examined  for 

the 
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the  Plaintiff;  as  he  might  have  been.  It  is  upon  thi 
Plaint^T  to  prove,  not  merely  to  raise  *  probable  conjee 
ture,  but  to  shew  upon  highly  probable  grounds  a  cati 
of  bad  faith  and  bad  conscience  against  the  Defendant 
The  Plaintiff  fails  in  proving  that  Phipps  did  not  gift 
the  message,  as  directed:  but  the  Defendant  is  not  ai 
fected  by  bad  conscience  upon  that  ;  swearing,  he  gavi 
that  direction. 


[•».] 


I  fully  subscribe  to  the  doctrine  of  the  case*,  ths 
have  been  cited ;  that  this  Court  will  not  permit  a  mm 
knowingly,  though  but  passively,  to  encourage  another  t 
lay  out  money  under  an  erroneous  opinion  of  title;  am 
•the  circumstance  of  looking  on  is  in  many  cases  as  strong 
as  using  terms  of  encouragement;  a  lessor  knowing  an 
permitting  those  acts,  which  the  lessee  would  not  hav 
done,  and  the  other  must  conceive  he  would  not  hav 
done,  but  upon  an  expectation,  that  the  lessor  would  no 
throw  an  objection  in  the  way  of  his  enjoyment.  Still  i 
must  be  put  upon  the  party  to  prove  that  case  by  strong 
and  cogent  evidence;  leaving  no  reasonable  doubt,  thi 
he  acted  upon  that  sort  of  encouragement.  I  am  not  si 
tisfied,  that  the  Defendant  up  to  the  4th  of  Septembe 
knew  of  these  repairs.  His  conscience  is  not  affected  b 
that  knowledge,  that  is  necessary  to  authorize  the  Cora 
to  apply  the  principle ;  and  if  not  up  to  the  4th  of  Sep 
tember,  there  is  no  foundation  for  saying,  he  is  afFecte 
afterwards;  for  the  letter  from  Spurrier  declaring  h. 
construction  of  the  agreement,  is  dated  on  the  8th  ■ 
September.  Taking  the  repairs  to  be  substantial  an 
proved,  the  case  fails  in  a  material  point;  that,  in  ord* 
to  give  a  person  a  larger  interest  in  the  property  than,  h 
derives  under  the  instrument  making  his  title,  it  must  M 
shewn,  that  with  the  knowledge  of  the  person,  und« 
whom  he  claims,  he  conceived,  be  had  that  larger  infc 
rest;  and  was  putting. himself  to  a  considerable  expene 
unreasonable,  compared  with  the  smaller  interest; 

whi 
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which  the  other  party  observed,  and  must  have  supposed 
incurred  under  the  idea,  that  he  intended  to  give  that 
larger  interest,  or  to  refrain  from  disturbing  the  other 
in  the  enjoyment.  The  Plaintiff  has  failed  in  that ;  and 
has  relied  on  the  Defendant.  Upon  that  ground  there- 
fore  this  bill  cannot  be  sustained. 


1802. 

Dann 
v.     . 

Spurrier, 


Upon  the  other  point  a  case  was  sent  to  law  (14). 

(14)  3  Hot.  4r  PuL  442.  It  was  determined,  that  the  option 
was  with  the  lessee  only.  The  certificate  of  the  Court  of 
Common  Pleas  was,  that  the  Defendant  had  not  a  right  to. 
determine  the  term  of  twenty-one  years,  thereby  agreed  to 
be  granted  at  the  expiration  of  the  first  seven  years.  Post, 
Vol.  XVII,  363. 


BRUMMELL  v.  M'PHERSON. 

T^HE  bill  was  filed  on  behalf  of  infants  against  exe- 
cutors ;  praying  the  usual  account,  &c.  The  infant 
daughter,  having  become  a  ward  of  the  Court,  mar- 
ried; and  then  her  husband  went  abroad.  The  bill  was 
fenvcd. 

Mr.  Hottisi,  for  the  Defendants,  moved,  that  the  pro* 
ceedings  might  be  staid. 

The  Lard  Chancellor  granted  the  motion ;  saying,  he 
would  permit  no  proceeding  to  be  taken,  till  the  husband 
appears ;  and  that  Lord  Kenyan  refused  to  permit  a 
proceeding  on  behalf  of  a  Plaintiff,  who  had  married  a 
ward  of  the  Court,  and  would  not  appear. 


[387] 

1802* 
June  29(4. 
An  infant 
Plaintiff,  * 
ward  of  the 
Court,  having 
married,  pro* 
ceedings  sUid, 
till  the  bos- 
band  shall'ap- 
pear. 
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Mutch  10m*  »»*-•-••%.        «*•-«.  <*.>>-v«*. 

Jtme  mhh  KEMP  r.  PRYOR. 

Bill  alleging      rpHE  bffl  stated,  that  in  1799  the  Plaintiff  cm 

...        .  to  purchase  from  the  Defendants  a  certain  q 

quantity  and  r  ^ 

qaality  of  °^  re^  an^  white  lead  and  yellow  ochre,  accort 
goods  sold,  saniple,  for  the  purpose  of  exportation  to  America  \ 
not  discovered  was  received  by  the  Plaintiff  in  casks,  and  expot 
till  they  were  the  Plaintiff  accordingly.  When  the  articles  w< 
exported  to  ceived  by  the  agent  of  the  Plaintiffs  at  New  York, 
itoerica  ;  that  peared>  that  tJiey  were  con8iderably  short  of  the  qi 

in  cowequence  of  ver*  inferior  qu»%>  and  grossly  adulterated ; 
at  a  loss  •  and  g*6**  quantity  of  whiting  was  packed  up  as  whit 
the  Plaintiff    The  agent  sold  the  whole  at  a  loss.     The  Deft 
being  threat-    calling  for  payment,   the  Plaintiff  remonstrated; 
ened  ..  #g«Q  "I  which  an  action  was  brought:  but  the  credit  not 
wftb   #  •  expired,  a  nonsuit  was  entered.    After  the  ex] 

an  action,  pai  Qf  ^e  time  another  action  being  threatened,  the  I 
the  original  . ,     .  .  . 

.  ,     paid   the  money;    at  the  same  time  by  a  prol 

price  accord-   r  »    i  \ .     .  *  r 

in*  to  the  con-  ^^^"8  declaring  his  intention  of  endeavouring 

tract,  under  a  back  the  money  by  suit  in  equity  or  elsewhere, 
protest,  that 

he  wonld  seek  The  bill  under  these  circumstances  prayed  an  f 
relief  in  0{  a]|  an^  singular  the  casks* and  quantities  of  re 

eqm  y ;  an        and  other  articles  sold,  and  of  the  prices  and  mon 

4      ,  duced  by  the  sales,  and  the  charges  attending  the 

count  and  pay-       .  ,  ■  -  . 

ment  in  re-      Nation  and  sale,  and  the  amount  of  the  loss  sustai 

spect  of  the       the   Plaintiff,  in  consequence   of  these  transact! 

loss,  and  a       Commission    to  America,  for  the  examination  • 

commission  to  nesses ;  and  that  the  Defendants  may  be  decreed 

America.  De-   and  satisfy  to  the  Plaintiff  what   shall   appear  du< 

murrer  allow-  ^  acc01|nt 

ed. 

To    this  bill  the  Defendants  put  in   a  gener 
murrer. 
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Mr.  Richards  and  Mr.  Pemberton,  in  support  of  the         1802. 
Demurrer.  ££p 

If  the  Plaintiff  paid  this  money  in  his  own  wrong,  there  v, 

is  a  remedy  at  law*  His  right  of  a  discovery  in  aid  of  Pry  or. 
an  action  is  not  disputed :  but  this  bill  praying  relief  as 
well  as  discovery  under  these  circumstances  is  novel ;  and 
cannot  be  supported.  The  Plaintiff  cannot  be  relieved 
in  any  Court.  He  ought  to  have  filed  a  bill  for  an  in- 
junction, instead  of  paying  the  money,  knowing  the  ob- 
jection* It  does  not  appear  upon  the  bill,  that  he  has 
commenced  an  action,  or  intends  it. 

Mr.  Rofnilly>  Mr.  Shuter,  and  Mr*  Toller,  in  support 
of  the  Bill. 
The  only  question  is,  whether  upon  the  facts  of  this 
cae,  admitted,  the  Plaintiff  is  entitled  to  any  assistance 
R  equity.    The  payment  was  made  under  the  threat  of 
an  action ;  the  Plaintiff  not  being  in  possession  of  any 
f  evidence,   by  which  he  could  defend  himself.     Sup-      [  *289  ] 
posing  him  entitled  to  relief  at  law,  still  this  demurrer 
Bust  be  over-ruled ;  for  beyond  discovery  he  is  entitled 
to  a  Commission,  which  takes  it  out  of  the  rule,  that 
where  the  Plaintiff,  though  entitled  to  discovery,  is  not 
entitled  to  relief,  a  general  demurrer  lies  (15).     If  no 
relief  can  be  had  at  law,  that  will  entitle  him  to  relief 
not  as  a  general  proposition ;  but  under  suc?h  cir- 
a  gross  fraud,  from  which  he  could  not  de- 
fend himself  at  law,  merely  because  he  was  not  then 
k  possession  of  evidence.    Suppose  a  demand  insisted 
^on,  which  had  been  paid,  and  a  receipt  given, .  and  the 
tteeipt  being  supposed  to  be  lost,  judgment  is  recovered 
k  an  action;  and  afterwards  the  Defendant  discovers 
Ae  receipt:   it  is  clear,  there  could  be  no  relief  at  law: 
Marriott  v.  Hampton  ( 16):  but  in  such  a  case,  a  judg- 
ment 

(15)  See  ante,    Ryves  v.     cases  cited  page  347;    and 
VoLtlH,  343,  and  the     the  note,  II,  461. 

(16)  7  Term,  Rep.  B.  R.  269. 
Vol.  VII.  Q 
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1801.         ment  recovered  against  conscience,  in  the  face  of  b 

Kemp         own  act>  **  *s  lmP0SS^e  that  Equity  should  not  reliev 

p.  Lord  Lonsdale  v.  Littledale  ( 17 )  is  in  favour  of  tl 

Pry  or.      jurisdiction  on  the  ground  of'  fraud;    and  Brooke 

Hewitt  (18)  shews,  that  a  case  und^er  such  circumstane 

should  not  be  decided  upon  a  demurrer  without  er 

dence. 

Mr.  Richards,  in  Reply. 

Are  these  Defendants  to  wait  the  return  of  a  Comma 

sion  from  America?   If  there  is  any  remedy,  it  is  athw, 

The  prayer  of  a  Commission  is  hot  adapted  to  the  cue 

of  an  action.    All,  that  is  sought,  is  equitable  relief.  The 

discovery  is  prayed  merely  as  ancillary  and  necessary  to 

that;  and  a  Commission,  precisely  upon  the  same  ground; 

the  Plaintiff  not  suggesting,  that  Jie  ever  intends  to  fang 

[  +240  ]      an  action.    *  When  a  person  makes  a  feeble  defence, « 

finds  evidence  afterwards,  is  that  a  case  for  equity  Jo 

interfere;  granting  relief  in  the  nature  of  a  new  trait 

Such  a  jurisdiction,  though  hinted  at  in  some  old  boob, 

has  been  long  abandoned.     This  is  a  new  bill;  and  h 

that  shape  it  is  in  effect  an  action  to  recover  money  paid 

in  his  own  wrong  and  damages. 

Lord  Chancellor. 
Upon  the  best  consideration  I  can  give  this  case  I  as 
of  opinion,  there  is  considerable  risk  of  doing  injustice, 
if  I  should  allow  this  demurrer;  and  there  is  grdmi 
enough  to  think,  it  may  be  possible,  that,  when  this  CM* 
comes  to  a  hearing,  a  Court  of  Equity  may  give  rebrf 
even  without  sending  it  to  Law.  The  bill  does  not  state 
either  an  action  brought  or  an  intention  to  bring  a* 
action :  but  there  is  so  much  doubt,  whether  the  answor 
-and  evidence  might  not  produce  a  case  for  equitable 
relief,  that  it  would  be  too  bold  to  decide  upon  a  de- 
murrer.   I  take  it,  these  articles  were  capable  of  being 

(17)  Ante,  Vol.  II,  451.  (18)  Ante,  VoL  III,  263. 
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It-imported ;  as  there  is  no  charge  to  the  contrary.    The         1802. 
correspondent  or  consignee  receiving  them,  perhaps  with* 
out  any  communication  of  the  representation  as  to  the 
quantity  and  quality,  of  which  the  party  misrepresent- 
ing -could  not  complain,  still  receives  them  under  cir- 
cumstances, in  which  he  must  dispose  of  them  for  the 
ieat.    This  differs  materially  in  circumstances  from  the 
case,  wheve  both  live  in  this  country ;  and  the  moment 
the  article  is  found  not  to  answer  the  description,  it  may 
be  returned.     But  I  doubt,  whether  it  may  not  be  held, 
and  whether  it  has  not  been  held  by  special  juries  before 
■e,  that,  in  such  a  case  as  this,  of  goods  exported,  and 
*here  die  person  receiving  them  abroad  cannot  return 
them,  the  vendee  is  authorized  to  sell  them  for  the  bene- 
4tof  the  vendor;  and  may  hold  him  liable  in  an  action 
bt damages  to  the  amount  of  the  difference;  giving  him 
♦the  benefit  of  the  sale  in  the  foreign  market.    It  is      [  *£41  ] 
attfed  in  this  bill,  that  the  sale  was  at  a  great  loss,  oc- 
aajjoned  by  re-sales,  the  observations  of  the  customers, 
<ajad  the  deficiency  of  the  quantity.    I  do  not  go  upon  the 
laatoircumstance ;  as  that  is  purely  matter  of  Law.    The 
mqdee  not  having  an  accurate  and  precise  account  of  the 
produce  of  the  sales,  much  less  clear  evidence,  /enabling 
im  to  fix  upon  the  vendor  that  equity,  to  which  I  have 
alluded,  that  was  administered  at  Guildhall,  ( for  it  is  an 
•qpity )  but  having  only  general  information,  the  first  ac- 
ta* against  him  failed,  the  credit  not  having  expired: 
Apt  another  action  being  threatened,  while  he  was  still 
k  that  condition  that  he  could  not  have  the  benefit  of 
tipse  circumstances,  as  a  Court  of  Law  could  not  give 
jtyoa  a  Commission,  he  paid  under  .this  protest,  declaring 
nja  intention  to  have  the  relief  a  Court  of  Equity  could 
fire  him.    If  he  had  gone  to  trial,  and  could  not  have 
Jbd  a  Commission,  he.  would  not  have  been  in  a  better 
situation  .without  coming  to  Equity  for  a  Commission. 
But  I  am  not  prepared  to  say,  that  upon.that  ground  it 
»  a^  clear,  this ;  demurrer  should  be  over-ruled.    The 
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Plaintiff  should  have  come  to  Equity  for  that  purpoa 
instead  of  doing,  as  he  has  done  in  this  instance. 

Another  point,  upon  which  it  is  not  by  any  mean 
clear,  that  this  bill  may  not  be  maintained,  is,  that,  i) 
fraudulent  conduct  may  either  be  confessed  by  the  an- 
swer, or  proved,  I  am  not  sure,  a  person  taking  the  arti- 
cles under  these  circumstances  has  not  a  right  to  say  ia 
Equity,  he  is  entangled  in  so  much  of  difficulty,  as  to 
the  point  of  rescinding  the  contract  by  re-delivery,  that 
the  articles  ought  not  to  be  considered  sold  for  any  other 
purpose  than  this ;  that  he  may  have  an  issue,  if  necea- 
sary;  or,  that  the  quantum  of  damages  may  be  settle! 
by  a  Court  of  Equity ;  being  incapable  of  being  accurately 
settled  but  by  an  account  of  the  sales,  which  the  vendor 
•made  it  necessary  to  have  abroad,  and  of  the  prodooa 
The  bill  therefore  may  be  proper,  in  seeking  an  inqohj 
into  that.  Upon  that  ground  I  do  not  feel  bold  gnoogh 
to  over-rule  this  demurrer;  and  am  disposed,  as  Lori 
Rosalyn  was,  to  hear  the  whole  of  the  case,  before  I  da* 
cide,  that  relief  may  not  be  given  in  the  instance  rf  ai 
fraudulent  a  contract;  considering  the  consequences,  ifl 
which  the  particular  circumstances  of  such  a  fraud  necea- 
sarily  involve  the  vendee.  I  go  upon  these  particJar 
circumstances ;  that  where  there  is  a  contract  of  sale  mi 
delivery,  and  the  goods  might  from  the  nature  of  tk 
contract  be  re-delivered,  if  under  the  circumstances  thfl 
cannot  be  re-delivered,  an  equity  arises  from  this;  Art 
the  party  cannot  protect  himself  at  Law;  as  he  cam* 
re-deliver;  and  he  was  led  into  that  by  the  misiwpta 
sentation  of  the  other.  The  vendee  therefore  has  a  rig| 
to  the  extent  of  his  loss,  the  vendor  to  an  account  0 
the  sales  in  the  foreign  market;  and  whether  the  moi 
was  made  of  them;  which  can  only  be  made  out  by  as 
account  under  the  particular  circumstances.  He  cone 
therefore  for  that  account,  or,  under  the  prayer  of  g( 
raeral  relief,  for  an  issue;  and  that  he  maybe  paid  tk 
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e»    Such  a  case  may  exist:  and  I  am  inclined  to 
it  does  exist  upon  this  hill. 


1803. 


Kemp 

v. 
PryoIu 


b  after  the  demurrer  was  over-ruled  the  Lord  Chan- 
(expressed  doubts  upon  the  point;  and  directed  it 
re-argued.  The  additional  arguments  in  support 
demurrer  were  to  the  following  effect; — 

a  not  necessary  to  discuss,  whether  the  Plaintiff 
have  recovered  the  money  at  law :  but  if  a  per- 
ils voluntarily,  without  coercion  of  legal  process, 
',  which  perhaps,  if  he  had  defended  himself,  he 
not  have  been  obliged  to  pay,  a  Court  of  Law 
would  not  assist  him  to  recover  back  that  money; 
would  be  very  dangerous  to  permit  that  But  in 
f  there  is  no  precedent  for  such  a  bill.  Suppose 
.yment  not  voluntary,  but  under  process :  that  does 
ake  the  case  equitable.  Still  it  is  legal.  There 
>  trust,  no  fraud,  for  Equity  to  attach  upon.  This 
Would  give  a  discovery :  but  when  that  is  obtained, 
Ave  an  action  for  money  had  and  received.  The 
»e  might  have  been  made  at  Law  beyond  all  doubt ; 
b6  question  is,  whether  there  is  a  concurrent  juris- 
u  If  an  action  were  brought  against  him,  he 
have  filed  a  bill  for  discovery:  but  he  does  not 
rait  for  a  second  action.  The  commission,  being 
Miliary  to  the  equitable  relief,  which  cannot  be 
ed,  does  not  take  the  case  out  of  the  rule,  esta- 
1  by  the  modern  decisions,  that  a  general  demurrer 
The  mere  prayer  for  a  commission  does  not  change 
iture  of  the  demand ;  and*  bring  it  within  the  juris- 

» 

l  pf  this  Court.  The  demand  is  as  much  at  law  as 
tag  of  a  horse  purchased ;  which  turns .  out  to  be 
nd.  The  fraud  imputed  is  cognizable  at  law ;  and 
be  found  by  a  jury.     It  is  not  a  proper  subject  of 

inquiry 


JtmeSOdfc. 


['ttffj 
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1802.         inquiry  before  the  Master.    There  may  be  contradict* 
^-v-^  evidence.    If  a  house  is  not  built  according  to  contra 

F         that  question  must  be  at  law. 

PryoA. 

For  the  Plaintiff. 

The  mere  circumstance,  that  the  witnesses  rend 
abroad,  gives  jurisdiction:  even  supposing  the  denma 
to  be  at  law;  which  however  is  not  admitted.  Th 
foundation  of  this  bill  is  the  prevention  of  a  tots 
failure  of  justice.  The  principle,  upon  which  depo 
sitions  are  read  at  law,  is,  that  they  are  the  depo 
sitions  of  witnesses  examined  in  a  cause,  in  winch  A 
same  facts  were  at  issue  between  the  Plaintiff  and  De 
fendant  in  another  cause ;  and  the  witnesses  are  out  o 

• 

the  jurisdiction,  and  cannot  be  produced.    It  would  b 
£  +944  ]      *  quite  nugatory  to  pray,  that  the  Plaintiff  may  have  th 

benefit  of  the  depositions  at  law.  There  is  no  instanc 
of  an  order,  that  depositions  shall  be  read  at  law.  Tb 
Court  has  no  authority  to  make  such  an  order :  but  die 
are  read  only  upon  that  ground ;  and  the  whole  princifr! 
of  that  proceeds  upon  the  hypothesis,  that  the  €m 
of  Equity  may  go  on  to  make  the  decree;  though  fre 
quently  that  is  not  desired ;  as  in  many  instances  ft  i 
more  convenient  to  go  on  at  law.  The  prayet  of  tin 
commission  is  not  the  same  as  a  mere  prayer  of  discovafy 
The  Plaintiff  certainly  might  have  filed  a  bill  form  » 
junction;  and  now,  independent  of  any  relief  at  Isw 
is  clearly  entitled  to  equitable  relief;  as  in  every  case  4 
fraud.  Gross  fraud  is  admitted :  and  the  evidence  is  W 
of  the  kingdom.  The  Plaintiff  was  under  the  neoeM*! 
of  selling  the  goods  in  America.  The  equity  thereto 
is  an  account.  The  profit,  that  might  hate  been  made 
cannot  be  brought  forward  at  law.  Suppose,  the  fcrtkk 
supplied  had  by  mistake  been  of  much  greater  vahe 
an  account  would  have  been  directed.  It  is  a  Sttbj* 
for  this  Court,  and  no  other. 


M 
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Mr.  Richards,  in  Reply.  1802. 

•The  moment  the  demand  was  made  a  lull  ought  to         kT*p 
tare  been  filed  for  an  injunction.      All  these  special  *. 

circumstances  were  known  to  the  Plaintiff  at  that  time.       P&tob. 
Upon  whatever  principle  depositions  are  read  at  law, 
ffraerly  it  was  usual  to  make  an  order,  imperative  upon 
the  party,  for  that  purpose.    The  mode  was  probably 
by  an  order  upon  the  party  to  admit  the  fact  proved ; 
wUeh  is  now  the  effect  of  a  commission  issuing  out 
tf  a  Court  of  Law.      Yet  the  depositions,   when .  re- 
tamed  from  abroad,    are  not  evidence:    but  it  is  by 
ny  of  terms  upon  granting  a  favour.    It  is  clear,  that, 
kqpder  to  read  depositions  at  law,  it  is  not  necessary, 
fat  they  should  be  taken  in  a  suit,  in  which  the  bill 
pays  relief;  which  appears  from  bills  to  perpetuate  tes- 
timony, or  to  examine  De  bene  esse.    There  was  for-      [  +S45  ] 
aprly  considerable  doubt)  whether  in  the  former  instance 
ft  was  necessary,   that  the  Defendant  should  put  in  an 
atwetf.     I  take  it,  the  depositions  could  not  \e  read,  un- 
hn  the  answer  was  delayed.     The  general  principle  is, 
Aat  there  should  be  something  in  issue :  but  it  is  enough, 
Alt  one  thing  is  averred,  and  denied,  or  not  admitted* 
ft  would  be  very  singular,  if  a  bill  merely  praying  a  fo- 
irign  commission  should  draw  the  subject  here.    There 
Mo  instance,  in  such  a  case,  an  action  also  depending, 
wA  therefore  two  suits  for  the  same  purpose,  where  an 
rfectiop  was  required.      In  practice  therefore  certainly 
that  has  not  been  considered  matter  of  relief.    Neither 
k-  there  any  instance  of  such  a  bill  coming  to  a  hearing. 
A  mistake  of  the  time  or  an  opportunity  missed  cannot 
give  the  jurisdiction. 

Lord  Chancellor. 
.  I  still  entertain  considerable  doubt  upon  this  case.    I 
felt  much  distress  upon  the  point,  as  a  point  of  pleading  ; 
apon  which  this  Court  is  infinitely  more  loose  than  Courts 
U  Law.    I  jio  not  therefore  think  it  improper  in  the. first 

instance 
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1802.  instance  upon  this  sort  of  point,  in  which  I  appreh* 

1T^*'  I  had  fallen  into  error,  to  say,  it  is  not  enough  upon 

JEm  EM  w 

Vt  argument  of  a  demurrer  to  conjecture,  that,  if  the 

PryOr.       goes  on,  there  may  be  some  ground  for  a  decree :  but 

Court  is  bound  to  say,  that  upon  the  facts,  as  stated  -  3q 
the  bill,  if  proved  or  confessed  at  the  hearing,  a  decree 
would  be  made. 

This  case  embraces  a  great  many  considerable  points; 
some  of  them  more  easy  to  argue  than  judicially  to  dis- 
pose of.  The  observation  is  fair,  (I  lay  no  farther  stress 
upon  it),  that  the  articles  in  question,  being  sent  to  a 
foreign  country,  could  not  well  be  returned ;  also  that  it 
must  be  at  a  considerable  expence  of  freight;  as  there 
[  *246  ]      •  would  be  an  expence  for  carriage,  if  they  were  to  be 

sent  to  another  part  of  this  island ;  and  farther,  that  it 
might  "be  more  difficult  at  the*  time  of  the  demand  to 
prove  the  expence  of  freight  than  the  other  charge ;  and 
more  difficult  to  ascertain,  what  was  to  be  paid,  "by  fan 
quiry,  commission,  &c.  Considering  this  case  first  with- 
out the  fact  of  the  protest,  this  bill,  praying,  not  that 
this  sum  of  money  may  be  repaid,  but  an  account  of  the 
produce,  the  charges,  and  the  loss,  which  I  rather  think 
means  the  damage,  not  the  expence  the  Plaintiff  has  sus- 
tained, combines  demands  of  different  natures ;  but  taay 
contain  some  demand,  that  upon  the  principles  of  this 
Court,  too  loosely  applied  to  pleading,  may  be  capable 
of  being  sustained.  The  goods  were  to  be  inclosed  in 
casks ;  not  like  the  instance  of  the  sale  of  a  hone ;  the 
party  acting  upon  his  own  judgment  solely.  Put  the  cast, 
not  that  without  the  knowledge  of  the  Plaintiff  tiki  Dei 
fendants  substituted  whiting  for  a  considerable  quantity 
of  white  lead,  but  that  they  had  taken  out  the  whole ; 
and  delivered  instead  of  the  article  contracted  for  one 
perfectly  different;  that  it  was  exported  to  America; 
whence  it  could  not  be  returned  without  very  considerable 
inconvenience ;  furnishing  therefore  a  question,  that  has 

very 
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often  occurred  at  law ;  whether  a  party  having  re- 
A  articles  from  another,  not  according  to  his  con- 
9  is  not  justified  in  doing  the  best  he  can  for  the 
fit  of  the  vendor  under  the  circumstances,  in  which 
i  placed  by  the  vendor.  Suppose  the  articles  not 
h  the  expence  of  the  return :  if  he  is  at  liberty  to  do 
N0t  for  the  vendor,  it  may  turn  out,  that  the  sale  in 
narket,  to  which,  not  his  act,  but  that  of  the  vendor 
out  his  consent,  had  sent  the  articles,  may  be  the 
for  the  vendor. 


1808; 


Rrmp 

v. 
Pbyor. 


lie  first  question  would  be,  whether  the  vendee  could 

^  it  was  a  sale  to  him;  and  he  might,  I  think,  insist 

i  taking  to  the  article  and  paying  the  stipulated  price; 

I  that  he  would  bring  an  action  for  damages  by  the      [  #247  ] 

ch  of  the  contract,  and  the  loss  he  had  suffered  from 

ude  of  an  article  not  according'  to  the  contract :  or 

night  have  said,  the  contract  had  never  been  exe- 

1;  and  if  the  declaration  in  an  action  by  the  vendor 
contained  only  a  count  upon  the  contract,  he  could 
lave  obtained  a  verdict  upon  the  case  now  made  by 
Plaintiff.  But  if  the  vendor  disaffirmed  the  contract, 
money  received  by  dealing  with  the  article  would 

been  money  had  and .  received  for  the  use  of  the 
itiff  in  the  action ;  and  under  a  count  for  that,  if  it 
1  be  joined  with  a  count  upon  the  special  contract, 
moment  the  contract  was  disaffirmed  the  Plaintiff 
ie  action  would  have  been  at  liberty  to  prove  the 
fence  of  the  account,  raising  a  demand  for  money 
and  received.  I  have  a  strong  conviction  upon  sound  *  receiving 
aples,  confirmed  by  my  short  experience  at  Guild-  goodg  under 

that,  if  a  man  under  a  contract  to  supply  one  ar-  circumstances, 
supplies  another,  under  such  circumstances,  that  the  that  would 

ft"  to  whom  it  is  supplied;  must  remain  in  utter  igno-  8ive  him  a 

*an^>  rfeht  to  re- 
rance     ° 

turn  them, 
disaffirming  the  contract,  if  it  would  be  against  the  interest  of  the 
other  to  return  them,  may  sell  them,  considering  himself  as  agent, 
and  bring  an  action  for  the  difference. 
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1809*         ranee  of  the  change,  until  the  good*  are  under  rircmn 

JST***  stances,  in  which  it  would  be  against  the  interest,  of  tb 

v#  other  to  return  or  reject  them,  instead  of  doing  what  i 

PryoH.       best  for  him,  selling  them  immediately,  a  jury  would  ha* 

no  hesitation  m  saying,  he  ought  to  be  considered,  if  b 

pleased,  not  as  a  purchaser,  but  as  placed  by  the  vendo 

in  a  situation,  in  which  acting  prudently  for  him  he  wa 

an  agent.    The  consequence  then  is,  that  he  would  b 

liable  to  account    for    the  money  received,  subject  t 

freight  and  other  charges;  though,  while  the  goods  wet 

in  transitu,  he  had  considered  himself  owner. 

If  that  is  the  law,  the  questions  are,  first,  whether  thi 
Plaintiff  has  so  stated  himself  by  this  bill ;  secondlj 

u  whether,  if  he  has,  that  will  support  the  equity.     It  i 

almost  impossible  to  say,  he  has  so  stated  himself  upo 

[  *£48  ]  +thb  bill.  The  general  aspect  of  it  is  rather  that  of 
man,  who  made  a  contract  of  purchase ;  and  determine 
to  adhere  to  it,  as  such.  He  might  have  defeated  tt 
contract.  He  might  have  taken  to  the  article,  for  whk 
he  never  contracted;  submitting  to  pay  upon  the  wort 
of  it;  and  then  in  an  action  the  value  of  the  goods  » 
tually  delivered  only,  not  of  those,  which  should  ha* 
been  delivered  according  to  the  contract,  could  hovt  be* 
recovered;  and  if -paper  had  been  floating  inthewod 
under  such  circumstances,  the  necessity  of  protect* 
might  have .  supported  a  bill  in  this  Court.  But  if  1 
had  said,  he  would  take  to  the  goods,  and  leave  them 
the  contract,  he  would  have  been  entitled  to  maintain  a 
action  for  non-delivery  of  the  goods  contracted  for.  Tl 
case  therefore  could  not  be  delivered  by  any  one  acti 
betwepn  the  parties.  Suppose,  it  could;  and  an  acti 
was.  brought  against  him,  as  agent.  Considered  in  tl 
character,  a  bill  might  be  filed  against  him  for  the  sj 
cific  produce.  If  he  says,  that  as  the  goods  delivered  s 
not  those  contracted  for,  therefore  he  is  to  be  consider 
their,  agent,  that  admits,  that  they  might  file  a  bill  1 
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srt  account  of  the  articles  actually  supplied ;  making  him         W02, 
jast  allowances.    It  is  not  so  clear,  .that  he  can  file  such         Kbmp 
a  bill  against  the  vendor }   for  the  principal  might  not  t?. 

have  the  knowledge  he  as  agent  haa*    The  question  then       POTQP* 
is,  whether  if  in  Law  he  has  a  right  to  insist,  that  he  was 
agent,  and  not  the  purchaser,  that  character  gives  him 
a  right  to  come  here,  not  merely  to  have  the  money 
beck,  but  an  account  according  to  the  prayer  of  thiar 
bill;  and  it  is  not  clear,  that  he  might  not  file  such  a 
till     It  is  not  unusual  to  say,  it  is  more  convenient  for 
this  Court  to  take  the  whole,  though  there  is  some  de- 
mand at  Law,  than  to  put  some  parties  in  the  situation  of 
suing  both  at  Law  and.  in  Equity,'   Upon  some  items  in 
toany  cases  there  would  be  demands  at  Law* ,  If  the 
bill  could  be 'sustained,  there  might  be  an  issue,  quan- 
*tum  damnificatus.    I  will  not  say,  whether  the  principle      [  +249  ] 
b,  that,  where  there  is  purely  a  demand  at  Law,  but  it  is  .  '*  J 

Becessary  to  come  here  for  a  Commission  to  support  it, 
{hat  gives  this  Court  original  jurisdiction ;  or  whether  it 
oust  be  ancillary  only,  and  the  Commission  is  all,  to 
which  the  Plaintiff  is  entitled.    It  is  not  necessary  in  this 
ease  to  decide  that  question ;  for  the  state  of  the  record 
does  not  bring  it  forward  as  properly,  as  it  ought.    But  The  extension 
if  a  bill  upon  the  face  of  it  prays  relief,  and  the  subject  of  the  juris- 
ii  of  equitable  jurisdiction,  as  the  delivery  of  a  policy  of  diction  of 
insurance,  upon  which  no  legal  demand  can  be  made,  ^ourt8  of  "w 

the  practice  of  withdrawing  such  bills  from  farther  pro-  A. 

„  times  to  cases 

secution,  when  the  discovery  is  obtained,  will  not  induce  v,    .  fbrmerlr* 

me  to  say,  this  Court  has  not  jurisdiction  (19).    In  such  were   i0bj©cU 

a  case  I  would  know,  upon  what  principle  that  practice  of  equitable 

em  be  maintained.    Farther;  I  cannot  admit,  that  if  the  jurisdiction 

subject  would  have  been  a  subject  of  equitable  demand:  exclusively, 

previously  to  the  extension  of  the  exercise  of  the  prin-  ba8  no*  £°" 

fipfe,  upon  which  a  Court  of  Law  is  authorized  to  act  in  .    .  ,.  A.        . 
1         r  jurisdiction  of 

die  action  for  money  had  and  received,  that  Court  *us»  conrts  0f 

taining  Equity. 

»  • 

(19)  Sec  the  notes,  ante,  Vol.  V,  238.   Post,  414. 
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1809.         taining  an  action,  they  would  not  have  sustained  forty 

JJT^'  years  ago,  is  an  answer  to  a  hill,  that  would  have  been 

v.  sustained  in  this  Court  at  that  time.    Upon  what  prin- 

Pr yob.  ciple  can  it  be  said,  the  ancient  jurisdiction  of  ibis  Court 
is  destroyed,  because  Courts  of  Law  now,  very  properly 
perhaps,  exercise  that  jurisdiction,  which  they  did  not 
exercise  forty  years  ago?  Demands  have  been  frequently 
recovered  in  Equity,  which  now  could  be  without  dif 
ficulty  recovered  at  Law;  as  in  the  cases  in  the  Ex- 
chequer upon  policies  of  insurance ;  and  others,  in  which 
you  may  recover  money,  that  the  policy  of  the  law 
would  not  permit  to  be  paid ;  as  payments  upon  a  mar* 
riage  brocage  contract.  If  a  bill  was  filed  for  sufh  a 
purpose,  and  requiring  a  commission,  it  could  not  be 
met  by  demurrer  or  otherwise  with  the  objection,  thai 
the  Plaintiff  might  obtain  the  relief  at  Law; 'and  the 

[  •£50  ]  *  Court  of  Law  could  by  imparlances  give  the  benefit  oif 
a  commission,  which  this  Court  had  been  in  the  habit 
of  giving.  I  cannot  hold,  that  the  jurisdiction  is  gone* 
merely  because  the  Courts  of  Law  have  exercised  an 
equitable  jurisdiction,  more  especially  in  the  action  for 
money  had  and  received.  I  agree,  that,  where  money 
could  only  be  recovered  at  Law,  the  prayer  for  a  com* 
mission  will  have  no  other  operation  in  this  Court  than 
the  mere  consideration  of  the  question  of  jurisdiction,  as 
founded  upon  the  simple  feet,  that  a  commission  is 
prayed,  would  give  it 

The  view  of  this  case  produces  this  dry  point ;  whe^ 
ther  there  is  a  sufficient  averment,  that  there  is  that  case, 
in  which,  independent  of  the  commission  and  what  the 
law  would  do,  this  Court  would  have  entertained  juris- 
diction ;  and  I  am  distressed  upon  this ;  that  if  he  has  a 
right  to  say,  he  is  agent,  it  is  clear,  I  cannot  deliver  him 
from  the  responsibility,  under  which  he  stands  in  that 
character,  and  a  bill  might  be  filed  against  him  for  an 
account,  upon  the  principle,   that  he  is  a  mere  agent 

My 
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My  first  inclination  was  strong  in  favour  of  the  bill*    1 
soon  thought  that  wrong;  and  am  still  so  inclined)  with 
considerable  difficulty  upon  it ;  even  supposing  it  to  be 
without  the  circumstance  of  paying  the  money;  which 
has  very  much  enhanced  the  difficulty ;  for  it  is  paid  as 
money,  the  quantum  of  which  was  due  upon  the  con- 
tract ;   and,  if  not  so  paid,  still  it  was  received  so ;  and 
upon  the  mere  form  of  the  protest,  not  acquiesced  in, 
there  would  be  great  difficulty  in  maintaining  an  action, 
if  the  commission  was  returned,  and  all  the  witnesses 
were  here.    If  so,  the  principle  of  distinction  in  equity 
must    be  found,    authorizing  the  Court    to  say,    that, 
though  the  relief  to  be  given  in  equity  is  of  the  same 
species,  as,  if  the  money  had  not  been  paid,  would  have 
been  given  at  law,  yet,  notwithstanding  all  resource  at 
•law  by  an  equitable  action  is  cut  off,  an  equitable  suit 
shall  be  maintained  here.    I  think,  there  is  difficulty  in* 
surmountable  upon  that    The  Plaintiff  thought   fit  to 
pay  the  money  under  this  loose  protest,  that  he  would 
leek  relief  in  equity  or  elsewhere.     The  obvious  mode 
would  have  been  a  bill  for  an  injunction;  instead  of 
taking  a   step,  which  renders  it  almost   impossible  to 
give  him  relief  upon  any  bill.    The  result  therefore,   I 
rather  think,  is,  that  this  demurrer  will  lie. 


1802. 

KfiMP 

v. 
Pryor. 


[•261  J 


The  Demurrer  was  allowed. 
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1802,  IVESON  v.  HARRIS. 

June  lit,  Sd. 
A  proceeding     A  MOTION  was  made  for  an  attachment  againSI 

upon  a  bail  officers  of  the  Marshalsea  Court  under  these 

bond  in  the     cumstances.     An  action  had  been  brought  in  the  ] 

Marshalsea        ghalsea  Court  by  Joseph  Iceson  against  Harris  f 

or  ,  as-         simple-contract  debt  of  20/.,  arising  out  of  a  transa 
signed  ac-  .         t    '     <■       *  *  i.    i  t      * 

cordimr  to  the    con9ernm?  the  8a*e  °*  a  public-house.     In  that  a 

practice  of  a  bail-bond  was  given;  which,  being  forfeited,  wa 
that  Court  to  signed  to  Edwards,  an  officer  of  the  Court ;  and  a 
one  of  the  of  Capias  was  sued  out  against  Harris  and  his  two 
officers,  is  not  Within  two  hours  after  the  assignment  of  the  baij-l 
a  proceeding  anj  j,efore  ^y  proceeding  upon  it,  a  writ  of  prohil 
Kh'tl  *  aSa^nst  proceeding  in  the  cause  ot  Iveson  v.  Harru 

straining  the     *****&  upon  the  officer  of  the  Marshalsea  Court;  of  n 
original  ac-      notice  was  given  to  the  Attorney.    The  writ  was  if 
Hon,  so  as  to  fry  the- cursitor,  without  any  application  in  Court, 
incur  a  con*    an  affidavit,  that  the  cause  of  action  arose  out  ol 
tempt.  jurisdiction.    At  that  time,   in  the  vacation,  the  < 

Whether  a       Courts  were  not  sitting, 
prohibition 

",ue   r  252  ]  Mr.  Mansfield  and  Mr.  Johnson,  in.  support  o! 

tlTcourt  of  v    M°ti0n-  •      •  ' 

Chancery  There  can  be  no  doubt,  that  these  persons  are  { 

without  appli-  of  a  contempt;  It  will  be  objected,  that  the  prohil 
cation  in  is  irregular ;  having  issued  .before  plea  in  the  Marsh 

Court,  upon  Court,  that  the  cause  arose  out  of  the  jurisdiction ; 
an  affidavit,  certainly  the  common  .rule  is  in  favour  of  that  objec 
stating  merely,  unjeg8  it  appear8  upon  tjje  faCe  of  the  declaration  1 

that  the  cause  „,.....  ^^ 

~      ti  out  of  the  jurisdiction.     But  the  course  of  the  Curt 

arose  oat  of  O^*  has  been  immediately  to  issue  a  prohibition  t 
the  jurisdic-  i 

tion,  not  adding,  that  foreign  plea  was  tendered,  and  refused,  is 
regular,  Qucere. 

But  if  it  is  irregular,  any  proceeding  against  it  is  a  contempt  The 
party  ought  to  apply  to  the  Court  to  supersede  it.  The  form  of  the 
affidavit  to  be  altered  in  future. 
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Strain  that  Court  in  particular  from  proceeding :  the  Cur* 
sitor  making  out  the  writ  upon  the  affidavit,  without  any 
application  to  this  Court  It  is  at  least  not  clear,  that 
the  prohibition  was  irregular.  There  is  a  great  variety  of 
Dicta,  that  it  shall  not  issue  till  foreign  plea  tendered,  and 
refused.  '  The  most  recent  case  is  in  Peeve  Williams  ( 20) ; 
and  the  ground  there  stated  is,  not,  that  foreign  plea  was 
not  pleaded  before  the  application,  but  that  the  party  had 
imparled  generally;  and  could  not  then  plead  a  foreign 
plea.  It  would  increase  the  expence  to  prevent  the  ap- 
plication till  foreign  plea  tendered  and  refused.  This 
must  be  considered  a  proceeding  upon  the  original  ac- 
tion ;  which  was  determined  upon  great  consideration  by 
the  Court  of  Exchequer  in  Bolt  v.  S tomcat/ (21).  In 
this  way  they  have  the  fruit  of  their  first  proceeding. 

• 

But,  supposing  this  prohibition  to  have  issued  irregu- 
larly, die  contempt  in  proceeding,  while  it  was  depend- 
ing, us  not  the  less.  The  Plaintiff  below  ought  to  have 
applied  here,  instead  of  proceeding  in  breach  of  it.  In- 
junctions have  been  obtained  in  this  Court  and  the 
Court  of  Exchequer  very  improperly ;  in  some  instances 
hj  direct  perjury :  but  it  was  never  supposed,  the  party 
might  proceed,  while  the  injunction  existed.  The  con- 
*  ttant  course  is  to  apply  to  the  Court ;  and  great  mis- 
cfcief  would  follow  from  permitting  persons  so  to  specu- 

The  Attorney  General  and  Mr.  Richards,  contnL 
Upon  the  affidavits  these  parties  have  not  proceeded 
against  this  prohibition;  which  is  against  farther  pro- 
ceeding in  a  certain  action,  Iveson  v.  Harris.  This  pro- 
ceeding is  in  the  name  of  Edwards  against  Harris  and 
his  bail.  How  could  the  Judge  know,  they  were  pro- 
ceeding in  the  original  action.    This  writ  ought  to  issue 

upon 


252 


1802. 


IVBSON 

9. 

Harris. 


[»«63| 


(20)  Anon.  1  P.WilL  470.         {21)  2  Anst.  666,  669. 
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1802. 


IVKSON 
V. 

Habris. 
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upon  an  application  to  the  Court  on  affidavit.  It  b  ad- 
mitted, that  in  the  other  Courts  an  application  is  neces- 
sary; and  that  there  must  have  been  a  foreign  plei 
tendered;  and  affidavit  of  the  truth  of  it:  Spark*  v, 
Wood(QSt).  The  case  in  the  Court  of  Exchequer  is  i 
solitary  case,  and  new.  The  practice  of  the  Bxchequei 
formerly,  -where  an  injunction  was  obtained,  that  did  not 
apply  to  the  bail,  was  to  apply  to  have  the  injunction  en- 
larged :  but  it  was  never  before  held,  that  you  could 
apply,  as  for  a  breach  of  an  injunction  by  the  act  of  a 
person,  who  was  not  a  party.  There  is  no  pretence  for 
this  application  against  the  officers  of  the  Court,  They 
have  done  nothing,  nor  had  the  means  subsequent  to  the 
service  of  the  writ. 


(•JM] 


Mr.  Mansfield,  in  Reply. 
This  practice  has  long  prevailed:  but  the  strong  ground 
is,  that  here  is  a  prohibition;  and  they  ought  to  apply 
to  have  it  discharged.  The  act  of  your  Lordship's  officer 
is  your  Lordship's  act  Can  it  be  decided  in  die  Court 
below,  whether  that  is  proper?  This  is  the  action  of 
Iveson;  though  this  proceeding  is  in  the  name  of  Ed- 
wards; to  whom  the  bail-bond  was  assigned:  the  prac- 
tice being  to  assign  it,  not  to  the  Plaintiff,  as  i»-the 
Court  of  King's  Bench,  but  to  *  the  Officer  of  the  Court. 
But  it  is  the  Plaintiff's  action :  the  officer  lending  his 
name.  Unless  this  is  held  part  of  the  original  proceed- 
ing, a  prohibition  is  ineffectual. 


The  Lord  Chancellor. 
If  this  case  was  to  be  decided  upon  the  point  with. 
respect  to  the  affidavit,  notwithstanding  this  authority 
in  Peere  Williams  it  would  be  necessary  to  look  to  sub- 
sequent cases.  I  cannot  conceive,  that  such  a  practice 
should  have  obtained,  as  I  believe  has  obtained;  that 
upon  an  affidavit,  stating  no  more  than  that  the  causes 

o£ 
(22)  6  Mod.  146. 
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of  action  did  not  arise  within  the  jurisdiction/  and  add- 
ing, that  it  did  arise  in  another  jurisdiction,  a  prohibi- 
tion should  issue  without  the  sanction  of  the  Chancel' 
for;  and  I  believe,  it  has  been  said  in  later  cases,  that 
such  an  affidavit  is  sufficient.     I  confess,  I  think,  what 
is  stated  in  Peere  Williams  proceeds  more  upon  the 
reason  of  the  thing  than  the  contrary  practice ;  for  if  the 
affidavit  states  no  more,  the  prohibition  may  be  granted 
when  upon  the  record  of  the  inferior  Court  the  objection 
to  the  jurisdiction  may  have  been  waived  by  the  De- 
fendant himself:  that  is,  he  may  have  pleaded  so  that  it 
is  incompetent  to  him  to  stay  the  proceedings  after- 
wards.   If  he  has  pleaded  to  the  jurisdiction,  he  6an 
plead  nothing  inconsistent  with  it ;  and   therefore  must 
not  have  done  any  thing  to  give  the  Court  jurisdiction. 
If  the  practice  of  this  Court,  founded  upon  the  orders  of 
the  Chancellor,  has  been,  that  a  prohibition  should  issue 
upon '  such  an  affidavit,  it  is  to  be  considered,  whether 
that  practice  shall  continue ;  or  be  corrected  according 
to  this  case  in  Peere  Williams.    But,  whether  right  or 
wrong,  it  is  clear,  this  Court  can  hardly  hear  an  inferior 
Court  discuss  with  it  for  any  purpose  but  to  have  the 
proceeding  superseded,  the  question,  whether  it  issued 
improvident!?.     That  is  a  question  for  the  consideration 
of  the  Court,  out  of  which  the  writ  issued,  not  of  the 
%  Court,  to  which  it  is  addressed.     It  is  of  the  last  con- 
sequence not  to  suffer  a  breath  of  doubt  to  hang  upon 
this  point;  that  an  inferior  Court  is  not  to  disobey  any 
of  the  writs  issuing  out  of  this  Court  upon  their  notion, 
that  the  writ  issued  hnprovidently.    Therefore  though 
tins  writ  might  have  hnprovidently  issued,  I  should  with- 
out doubt  have  held  a  proceeding  in  breach  of  if  a 
Contempt.  « 


1602.    , 


IVESON 
V. 

Harris. 


[  ♦255] 


The  next  point  is,  what  has  this  writ  prohibited  ?  The 

&ct  prohibited  is  proceeding  in  actions  upon  contracts, 

covenants,  or  trespasses,,  done  without  their  bailiwick  or 

.  Vol.  VII.  R  power, 
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Ivbson 
Harris. 


[  •256] 


power,  and  therefore  such  contracts,  &c.  in  a  proceeding 
in  which  Harris  is  called  upon  to  answer  Iveson.  Is  tl 
that  proceeding,  in  which  those  parties  can  stand  as  sta 
upon  any  pleading,  that  can  be  put  upon  the  record 
that  Court?  This  is  not  a  case,  in  which  Harris  is 
answer  Iveson  upon  any  contract  between  them*  It  is  n 
upon  the  same  sort  of  contract.  The  one  is  upon  a  de 
by  simple-contract:  the  other  upon  a  specialty  debt, 
is  said,  a  prohibition  is  ineffectual,  unless  this  is  held  pf 
of  the  original  proceeding.  I  do  not  think  so ;  for  if  tl 
party  can  put  such  a  plea  upon  the  record  as  will  gr 
the  Court  jurisdiction,  I  do  not  see,  why  he  may  not  1 
doing  the  act  or  forbearing  give  them  jurisdiction. ' 
the  declaration  does  not  state  anything  taking  away  the 
jurisdiction,  of  which  they  must  take  notice,  it  is  tl 
duty  of  the  Defendant  to  appear,  and  give  information  i 
the  Court,  that  their  jurisdiction  does  not  attach  npi 
him ;  and  if  that  is  his  duty,  they  have  a  jurisdiction  J 
call  upon  him  to  give  a  security  to  perform  that  dor/ 
and  they  call  upon  him  and  two  persons  to  enter  into* 
bond,  by  which  a  contract  arises,  in  addition  to  the  coo 
tract,  which  is*  the  cause  of  the  first  action,  that  if  hi 
does  not  according  to  that  duty  appear  and  answer,  tfc 
obligee  shall  havq,  a  cause  of  action  arising  from  Vk 
*  default  in  not  doing  what  he  agreed  to  do ;  a  perfecdj 
different  action. 


Another  difficulty  arises  upon  another  consideration* 
How  am  I  to  make  out,  unless  upon  the  case  in  the 
Court  of  Exchequer,  which  certainly  seems  contrary  to 
what  were  the  familiar  notions  of  this  Court,  that  a  pro* 
hibition,  not  permitting  one  suit  upon  one  cftntract,  to 
go  on  between  those  two  parties,  is  a  prohibition  W* 
permitting  another  suit  upon  another  contract  df  a  dif- 
ferent nature,  between  other  parties;  several  of  them  not 
being  parties  to  the  original  contract.  It  is  said,  if  tfcfe 
is  permitted,  they  have  the  fruit  of  the  first  proceed* 

ing 
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fflg;  and  that  is  true;  but,  not  as  the  fruit  of  the  first 
^proceeding,  hut  as  the  consequence  of  an  engagement, 
^rbich  the  party  to  the  first  proceeding  entered  into,  that 
lie  would  do  an  act,  which  he  has  not  thought  proper  to 
clo.    The  cause  of  action  therefore  is  quite  new:   for 
instance,  if  time  had  elapsed,  the  same  plea  of  six  years 
«»uld  not  be  pleaded.     As  it  was  the  right,  as  well  as 
'the  duty,  of  the  Defendant  to  appear,  and  state,  that  the 
Court  had  no  jurisdiction,  the  question  is,  whether  he 
may  not  waive   that   by  a  new  and    distinct    contract, 
giving  a  new  and  distinct  cause  of  action.     Notwith- 
standing the  case  in  the  Court  of  Exchequer  I  am  of 
opinion,  the  prohibition  to  the  original  Plaintiff  is  not 
a  prohibition  to  the  obligee  in  the  bond.    He  must  be 
a  party;  and  is  not  guilty;  the  writ  not  ordering  him  to 
do,  or  to  forbear  from  doing,  any  thing.     Upon  this  part 
of  the  case  therefore  it  is  very  clear,  the  proceeding  upon 
this  bond  is  not  a  contempt.     I  do  not  see  my  way  to 
follow  the  principle  of  that  authority  in  the  Court  of 
Exchequer  in  the  application  of  it  to  the  case;  and  I 
hire  no  conception,  that  it  is  competent  to  this  Court  to 
hold  a  man  bound  by  an  injunction,  who  is  not  a  party  in 
die  cause  for  the  purpose  of  the  cause  (S3).  The  old  prac- 
f  tice,  was  that  he  must  be  brought  into  Court,  so  as 
according  to  the  ancient  laws  and  usages  of  the  country 
be  made  a  subject  of  the  writ.    The  jurisdiction  in  lu- 
nacy is  quite  distinct. 


1801. 


IVESOlf 
V. 

Harris, 


Injunction 
not  binding 
upon  a  person 
not  a  party  in 
the  cause. 

[  ^257  ] 


Mr*  RomUly  {Amicus  Curia)  said,  upon  his  motion  a 
trit  had  been  quashed  by  Lord  Rosslyn ;  who  held, 

that 


(23)  Dawson  v,  Princeps, 
Gadd  v.  Wurrbll,  2  Anstr.  521, 
ttS.  In  1  Dick.  68,  there  is 
tills  ? ery  short  note :  "  At- 
"  fomey  General  v.  Duke  of 


Ancaster:  Injunction  to  stay 
a  tenant  in  possession,  not 
a  party,   from  committing 
"  waste  ". 


i€ 


«• 
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1803.         thfct   the  practice  was   still   according  to  the  ease  in 
,***""  Peere  Williams. 

IVBSON 

Harris.  The  Lord  Chancellor  remarked  the  distinction,  that  th 

The  Court  of   ^  of  prohibition  may  be  had  in  tte  Court  of  C 

Chancery  ai-    in  the  vacation :  that  Courtbetag  always  open  (»4). 
ways  open; 

and  therefore  ^— — — — — — — » 

eaa  issue  a 

Prohibition  in  the  Vacation. 

The  Lord  Chancellor. 
Juhj&L  There  was  a  case,  upon  the  27th  of  March,  1776:    si 

prohibition;  and  the  affidavit  did  not  state  the  fact,  whe- 
ther  the  Defendant  had  pleaded ;  but  stated  merely,  that 
the  cause  of  action  arose  out  of  the  jurisdiction.  It 
turned  out  afterwards,  that  there  was  a  plea  of  the  ge- 
neral issue  in  the  Marsbalsea  Court ;  and  the  writ  was  dis- 
charged with  costs.  There  was  another  case,  in  December 
1776,  and  another  in  1787,  in  which  the  same  rule  wis 
laid  down.  Those  are  therefore  authorities  in  support  of 
the  case  before  Lord  Rosslyn.  According  to  practice  in 
the  Cursitor's  Office  that  affidavit  was  considered  suffi- 
cient. But  I  think  it  right,  that  another  form  should  be 
followed  in  future ;  and  will  make  an  order  for  that  pur- 
pose* I  doubt,  whether  the  decision  in  Boli  v.Stamotn/ 
js  right.  I  find,  the  Court  has  adhered  very  closely  to 
the  principle,  that  you  cannot  have  an  injunction  except 
against  a  party  to  the  suit.  Upon  a  review  of  all  the 
cases  I  think,  the  practice  of  granting  an  injunction 
against  a  creditor,  who  is  not  a  party,  is  wrong.  The 
Court  has  no  right  to  grant  an  injunction  against  a  per- 
•  son,  whom  they  huve  not  brought,  or  attempted  to  bring* 
before  the  Court  by  Subpoena ;  and  in  the  ordinary  case 
of  an  injunction  after  a  decree,  in  the  absence  of  a  cre- 
ditor, no  one  appearing  for  him  as  Counsel,  which  might 

aike 

0*4)  Ante,  Vol.  VI,  771. 
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m  difierencef  I  should  hesitate  very  much  to  pro- 
sgainst  him  for  breach  of  the  injunction.  In  this 
am  clearly  of  opinion,  the  writ  of  prohibition  did 
tend  to  the  second  action  (25). 


1808. 


(25)  Brown  v.  Irvin.   March  27th,  1778. 
rit  of  prohibition  (lis-     general  issue  mom  attumpsit, 

and  not  to  the  jurisdiction  of 
the  Court,  and  thereby  sub- 
mitted to  it  In  this  case 
the  Defendant  did  not  appear 
upon  the  motion,  and  the 
prohibition  was  obtained  af* 
ter  verdict. 

Kino  v.  Jewell.    December  18th,  1776. 
f   discharged  without     of  London.    The  motion  was 
because  the  Defendant     opposed,  and  the  prohibition 
t  pleaded  to  the  juris-     was  obtained  after  verdict. 
of  the  Sheriff's  Court 


d  with  costs,  upon  the 
I, 'that  it  appeared  by 
t  that  the  cause  of  ac- 
the  Mayor's  Court  did 
le  within  the  jurisdic- 
'  that  Court,  and  that 
rfsndant    pleaded  the 


'  Creese  v.  Irvin. 
;•  discharged  upon  the 
;  that  the  Defendant 
>t  pleaded,  that  the 
f  action  did  not  arise 
the  jurisdiction  of  the 
'•  Court  of    Loudon, 


February  12th,  1787. 
and  that  part  only  of  the 
money  sued  for  by  the  Plain- 
tiff was  advanced  within  the 
jurisdiction  of  that  Court. 
This  motion  was  opposed,  and 
the  prohibition  after  ? erdict. 


IvgsoN 
Harris. 


PLUME  v.  PLUME.  1802. 

July  2d. 
JMEy  residing  and  carrying  on  business  at  Hod-    A  son  placed 
udon  in  Hertfordshire,  placed  his  son  Jeremiah,  by  his  father 

d  been  employed  for  some  time  with  a  tradesman  m  "U8ineM» 

.     accounting  to 

his  father  for 

dl  the  profits,  deducting  only  the  expense  of  his  board,  having  made 

io  demand  for  wages  during  his  father's  life,  was  held  not  entitled 

is  a  creditor  after  his  father's  death ;  or,  if  he  had  a  demand,  it  was 

latisfied  by  a  Will,  giving  him  a  legacy  to  a  greater  amount,  and  other 

benefits. 
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©. 
Plume. 


[•259] 


in  South  war k  at  a  guinea  a  week,  at  Enfield,  at  the 
tance  of  fourteen  miles  from  Hoddesdon,  in  the  business 
of  a  cooper.    The  son,  while  he  conducted  this  business, 
rendered  accounts  to  his  father  from  time  to  time;  receiv- 
ing no  wages;  and  merely  deducted  the  money  expended 
for  his  board.    Afterwards  the  father  by  his  will  gave 
his  estate  and  effects  to  his  executors ;  directing  them 
carry  on  the  trade  for  two  or  three  years,  and  to  make 
inventory  of  his  effects,  .and  to  make  a  separate  invento: 
of  his  estate,  effects,  &c.  at  Enfield;  and  from  the  amoun. 
*  of  the  appraisement  of  those  effects  to  deduct  60/. 
which  he  gave  to  his  son  Jeremiah;  and  he  also  gave 
his  said  son  10/.  on  condition  of  instructing  his  broth^j 
in  the  trade ;  and  the  residue  he  directed  to  he  paid  \>y 
instalments  of  one,  two,  and  three  years;   and  all  tbe 
residue  he  directed  to  be  divided  among  his  other  chil- 
dren,, by  name*  omitting  Jeremiah. 


After  the  death  of  die  testator  the  bill  was  filed  by  the 
other  children  against  Jeremiah  \  praying  an  account  of 
debts,  &c.  received  by  him  in  the  management  of  tbe, 
trade* 


3* 


The  Defendant,  who  never  claimed  as  a  creditor  of  h» 
father  during  his  life,  now  set  up  a  claim  of  4SL  • 
wages  due  to  him  for  his  trouble  in  carrying  on  tbe 
trade  for  one  hundred  and  twenty-nine  weeks. 

Mr.  Romitty  and  Mr.  Johnson,  for  the  Plaintiffs  in- 
sisted, that  the  legacy  of  60/.  must  be  taken  a$  a  satis- 
faction of  the  debt  claimed  by  the  Defendant. 

Mr.  Bell,  for  the  Defendant. 
This  son  under  these  circumstances,  completely  eman- 
cipated, having  been  employed  by  his  father  in  conduct* 
ing  his  business  at  Enfield,  must  stand  in  the  same  rel*" 

tion  to  his  father  as  any  other  journeyman;  and  u  entitled 

ilv 


-9a 
a* 

ta 

-to 

i 

IK 
£1 


1 

■ 
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equally  to  a  remuneration  for  his  labour.    The  general  1802. 

doctrine  must  certainly  be  admitted,  that  a  debt  is  satis-        ^~~ 

Plumr 
fled  by  a  legacy  of  equal  or  greater  amount  ( 26 ) ;  though.  g 

the  propriety  ofthat  doctrine  has  been  much  questioned;       Plumb. 

ml  the  Court  will  not  incline  to  extend  it  ( 27  )•    But 

thh  may  be  distinguished.    It  is  a  debt  accruing  daily; 

Hid  a  running  account.    The  inference  from  the  legacy 

rtf  10L  is,  that,  where  the ••  testator  intends  satisfaction,      [  #260  1 

is  in  that  instance,  he  expresses  it.    Upon  the  whole 

will  therefore  this  sum   of  money  was  intended  as  a 

gift. 

■  •  •  . 

Lord  Chancellor. 
This  case  must  be  decided  with  the  Plaintiffs.  First* 
I  doubt  extremely,  whether  this  Defendant  is  a  creditor. 
It  appears,  that  he  was  employed  with  a  tradesman  in  the  • 
Borough ;  and  his  father,  probably  an  aged  man,  having 
himself  an  establishment  in  business  in  Hertfordshire, 
drinks  proper  to  place  him  in  .this  establishment  as  a 
ctooper  at  Enfield ;  and  the  will  shews  the  intention,  that 
it  was  to  be  the  provision  for  that  son ;  meaning,  as  has 
been  sometimes  done  by  a  father  providing  an  establish- 
ment for  a  son,  to  keep  the  profits  to  himself  for  his  life. 
This  is  carried  on  by  accounts  rendered  to  the  father  by 
the  son,  not  claiming  wy  thing  against  his  father  during 
his  life  as  creditor  for  his  trouble  in  carrying  on  the  busi- 
ness;  but  receiving  what  was  necessary  for  his  board; 
and  carrying  it  on  as  a  person  looking  to  remuneration  in 
this  respect;  that  he  was  satisfied  with  a  hope,  that  he 
should  succeed  to  this  establishment  hereafter.  Conduct- 
ing it  with  no  other  remuneration  for  the  present  than 
his  board,  but  expecting  to  be  hereafter  the  owner,  he 
made  no  demand  till  after  the  death  of  his  father;  who 
died  under  the  persuasion ;  that  there  was  no  such  de- 

[mand 

(18)  Chancey't  Gut.    1  P.         (27)  Ante,  Vol.  Ill,  466, 
WiUUlO,  and  Mr.CWs  note.     529. 
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mand  upon  him;  making  this  disposition  by  his  wi 
giving  directions  with  reference  to  his  different  estabUs 
ments  j  and  giving  to  this  son  his  trade  at  Enfield,  and  ti 
good-will  of  the  trade,  and  the  opportunity  of  paying- £ 
the  actual  value  of  the  effects,  not  the  good-will,  by  t 
stalments  in  three  years,  and  these  legacies;  not  givh 
him  a  share  of  the  residue ;  which  is  given  to  the  otb 
children.  The  intention  was  to  satisfy  every  demand  1 
son  had  upon  him;  and  he  never  conceived,  his  m 
stood,  in  a  relation  to  him  as  creditor ;  or  could  maJ 
any  demand.  *  This  case  is  very  different  from  that 
a  perfect  stranger  upon  a  question  of  implied  Astumpsi 
in  such  a  case  regard  being  had  to  the  relation,  though 
son  forisfamiliated,  and  to  the  expectation  of  being  r 
numerated,  which  that  relation  gives ;  attending  also 
the  circumstance,  that  the  son  lived  in  that  employmei 
one  hundred  and  twenty-nine  weeks;  and  never  mac 
any  demand  whatsoever. 


Therefore  decree  for  the  Plaintiffs ;  but  without  costi 
if  the  Defendant  will  settle  with  them  immediately  wit! 
out  farther  trouble. 


HALL,  Ex  parte. 


1802. 

June  llth. 

July  3d. 

A  person  hav-  rpHE  prayer  of  this  petition  was,  that  an  inquisitk 
in*  an  interest  taken    un(]er    a    commissi0|1    of    iunacy   may  y 

quashed ;  or  that  the  petitioner  may  be  at  liberty  i 
traverse.  The  party  had  been  found  a  lunatic  shu 
1792.  The  petitioner,  as  having  an  interest  in  respe 
of  a  contract  with  the  lunatic  for  two  advowsons,  in 
peached  the  execution  of  the  commission ;  first,  on  tl 

grouro 

dined  to  quash  thp  Inquisition :  the  commissipn  not  having  been  ex- 
ecuted near  the  place  of  abode ;  and  an  order,  that  the  lunatic  should 
have  due  notice,  having  been  disobeyed.  * 


ing  an  interest 
under  a  con- 
tract with  the 
lunatic,  per- 
mitted to  tra- 
verse. 

The    Lord 
Chancellor  in- 


CASES  IN  CHANCERY.  201 

ground,  that  it  was  executed  in  London;  and  not  at  Bath;  .       1808. 
where  the  lunatic  resided;  secondly,  that  notwithstand-        Haul, 
rag  the  Lord  Chancellor  had  ordered,  that  he  should-      Export**, 
have  due  notice  of  the  execution  of  the  commission,  only 
two  days  notice  was  given;  and  that  was.  given  to  a  per- 
son, who  acted  as  his  solicitor;  whom  it  was  sworn  he 
distrusted.    The  commission  issued  on  the  7th  of  May; 
and  was  executed  on  the  14th.    The  excuse  alleged  for 
deviating  from  the  order  was  an  apprehension,  that  the 
party  would  not  attend. 

Mr.  RomiUy  and  Sir  Thomas  Turton,  in  support  of  the 
Petition. — Your  Lordship's  order  not  having  been  obey- 
*ed,  this  proceeding  ought  not  be  permitted  to  stand,   •  [#262  ] 
Upon  the  affidavits  it  is  clear,  this  person  was  not  a  lu- 
natic at  the  time  the  commission  issued.    But  all,  that, 
is  to  be  decided  upon  an  application  to  traverse  is,  that  . 
the  petitioner  is  interested.    In  Ex  parte  Aforley,  before 
Lord  Rosslyn,  the  case  was,  that  a  glazier  at  Brentford  » 
had  purchased  Gunnersbury  House.     His  friends  tdok 
out  a  commission.    The  person,  with  whom  he  contract-. 
ed,  applied  for  leave  to  traverse.    Lord  Rosslyn  was  of 
opinion  upon  the  affidavits,  that  he  was  insane:  but  ob- 
served, that  he  had  only  to  determine,  whether  the  per- 
son applying  had  an  interest.    The  result  was,  that  he 
turned  out  to  be  insane* 

Mr.  Mansfield  and  Mr.  Harvey ,  contra. 
It  is  not  clear,  that  there  is  a  right  to  traverse.     It  . 
seems  as  if  the  lunatic  himself  has  the  right:  but  as  to 
*  person  interested  in  the  property  the  constant  habit 
°f  coming  to    your  Lordship  for  leave  upon  affidavits 
***pKes  the  contrary  (28  ). 

Mr.  MomiUy,  in  Reply. 
There  can  be  no  doubt,  that  a  person,  who  has  en* 

tered 
<28)  Ante,  Ex  parte  Wragg,  Ex  parte.  Feme,   Vol.  V, 
*^0, 832.    See  also  Ex  parte  Ward,  VI,  570;  and  the  note,  N 
V,  452. 
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tered  into  a  contract  with  the  lunatic,   may .  tnro«M» 
The  Statute  (29)  directs,  that  any  person  aggrieved  may. 
JEswtrte       ^*  commission  is  to  be  executed  near  the  pkoe  of  abode; 

and  before  a  jury  of  the  country ,  where  the  party  lives. 
The  petitioner  does  not  insist,  as  a  matter  of  right,  that 
the  commission  should  be  quashed ;  but  states  that  rather 
a*  Amicus  Curia.  It  is*  clear,  due  notice»was  not  given 
to  this  person.  He  ought  to  have  had  notice  sufficient 
to  enable  him  to  bring  witnesses  from  Both ;  where  he 
had  lived  the  two  last  years. 

[  363  ]  Lord  Chancellor, 

There  are  two  views,  in  which  this  case  is  to  be  con- 
•  sidered :  first  as  to  the  right  of  the  petitioner  to  traverse. 
It  strikes  me  as  extraordinary  to  say,  that  a  person,  who 
had  become  the  bond  fide  owner  in  Equity  of  two  advow— 
sons  under  contract,  is  not  aggrieved  by  the  finding,  that 
the  party,  with  whom  he  contracted,  has  been  a  lunatic 
ten  years.    If,  however,  decisions  would  exclude  him,  hfc 
would  be  entitled  only  to  that  regard,  which  the  Courts- 
has  been  in  the  habit  of  giving  in  lunacy  particularly-* 
But  the  case,  Ex  parte  Morley,  proves,  that  a  person^K 
under  such  a  contract  is  a  party  aggrieved  ;  and.  I 
of  opinion  upon  that  case,  he  has  a  right,  and  must 
permitted,  to  traverse. 


I  have  some  doubt  upon  the  other  point,  whether 
commission  ought  not  to  be  quashed.    This  person  ii 
found  a  lunatic  not  only  at  the  date  of  the.  commission, 
but  from  1792:  *  person,  who  at  many  period*  since, 

up  to  April  last  has  been  with  the  knowledge  of  al 3 

persons,  who  had  either  any  interest  in,  or  feeling  about  * 
the  management  of  his  affairs,  doing  all  the  acts 
most  sane  man  is  entrusted  to  do.  With. regard  to 
occupations,  amusements,  mode  of  life,  and  every  circuin  ^' 
stance  belonging  to  the  question  of  sanity,  he  has  for  tei 

(29>  Stat  %  Edw.  YI,  o.  8. 
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years  been  permitted  to  act  at  bis  awn  discretion,  without  180^. 

any  providence ;  and  it  is  now  avowed,  that,  so  long  as  a  -rT^** 
particular  topic  (about  a  forged  will)  was  not  resorted  to,  Bxwl  u 
for  the  purpose  of  inducing  him  to  dissipate  his  fortune* 
his  family  permitted  him  to  act  without  restraint.  There 
certainly  may  be  persons,  proper  objects  of  this  Com- 
mission, and  understood  to  be  so  for  many  years,  to 
whose  case  either  from  true  affection  or  mistaken  tender- 
ness the  proper  process  may  not  have  been  applied.  There 
may.  be  persons,  insane  upon  particular  points,  who,  if 
those  points  are  not  touched  upon,  not  only  act  discreetly 
*  in  their  own  affairs,  but  even  as  trustees  for  others.  I  [  *264  ] 
do  not  doubt  the  fairness  of  the  motives :  but  it  is  of  the 
last  consequence,  that  the  officer  entrusted  with  this  juris- 
diction should  be  very  careful,  before  he  establishes  the 
lunacy  of  a  person  ten  years  ago,  who  has  for  those  ten 
years  been  permitted  to  act  as  if  sane,  and  to  deal  with 
a.  great  variety  of  persons ;  all  of  whom  are  entangled 
in  the  consequences. 

I  cannot  permit  any  other  person  to  judge  of  the  pro- 
priety or  impropriety  of  my  order.  I  cannot  delegate 
this  authority  to  any  one.  The  order,  that  the  Jury  shall 
be  of  the  neighbourhood,  is  usual ;  and  is  consequential 
upon  the  direction,  that  the  commission  shall  be  executed 
at  the  place  of  abode  (30).  I  ordered  due  notice  to  be 
given  under  the  circumstance,  that  this  person  had  been' 
trusted  every  where  as  a  person,  whose  conduct  did  not 
call*  imperiously  for  restraint.  It  had  not  escaped  me, 
that  he  might  not  attend*  I  thought,  he  would  attepd:. 
but  if  not,  that  circumstance  upon  such  a  proceeding 
for  his  benefit  would  have  induced  me  to,  let  it  go  ©a. 
But,  supposing  my  direction  indiscreet,  in  the  exercise 
of  so  important  a  discretion,  in  the  case  of  a  person 

treated 

♦    *  -  .   * 

(30)  Er  parte  Baker,  post,  Vol.  XIX,,  340.  .  Gwp* 
JExpmrtc  Smith,  1  Swanst.  4. 
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1869. .        treated  as  sane,  and  now  represented  to  have  been  in 
JT^  all  this  time,  it  is  not  right  to  permit  any  depai 

*&mcr#      »  **°m  my  direction,  not  authorized  by  me.    At  pw 

therefore  I  hesitate  very  much,  whether  this  commie 
must  not  be  quashed. 


July  3d.  A  few  days  afterwards  the  Lord  Chancellor  said,  ui 

all  the  circumstances,  after  what  had  passed,  it  was 
advisable  to  quash  the  inquisition.  Leave  Was  there 
given  to  the  petitioner  to  traverse.  The  issue  was*  * 
ther  the  party  was  a  lunatic  at  the  time  of  the  inquisit 
and  at  the  date  in  1792,  and  since. 


[  265  ]  SETON  v.  SLADE. 

1803.  HUNTER   c.    SETON. 

July  2d,  3d. 
Specific  per-     T^HE .  Plaintiff  in  the  first  of  these  causes,  being 

formance  de-  titled  to  an  estate,  called  Kilorough,  in  the  count} 

creed :  the  ab-  Glamorgan,  under  a  contract  entered  into  in  1799, 

T?tf!!ii0UEh  the  trustees  of  the  M^^8  De  Choiseul,  to  convey 
,  .      .  '  him  and  his   heirs  in  consideration  of  8500/.,  emploj 

a  notice  that  •^°**a*  PMtP*  *?  ge^'  *ke  ^8tote  by  auction  or  priv 
the  vendee  contract;  and  the  following  memorandum  in  writing,  dal 
would  insist  the  12th  of  April,  1800,  was  signed  by  the  Defend* 
on  his  deposit,  Roh 

with  interest, 

if  the  title  should  not  be  made  out,*  and  possession  delivered,  by  the 
time  of  payment,  having  been  received  and  kept  without  objection : 
and  the  vendee  upon  the  construction  and  the  circumstances  not 
being  entitled  to  insist  on  the  time*  as  the  essence  of  the  contract. 

An  agreement,  signed  by  one  party  only,  good  to  charge  him  within 
the  statute  of  Frauds* 


A  Defendant  cannot  get  rid  of  a  disclaimer  without  a  strong  oaso 
on  affidavit, 
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Robert  Slade,  but  not  by  the  Plaintiff  or  any  one  on  his 
behalf:  "I  Robert  Slade  of  Doctors  Commons  in  the 
"  city  of  London  Esquire  have  this  day  purchased  of 
"  Jonah  PJnpps  the  estate  described  in  the  within  par* 
"  ticular  at  and  for  the  sum  of  10,000/.  including  the 
H  timber  and  underwood  growing  thereon-  have  paid  a 
"  deposit  of  1000/.  do  hereby  undertake  and  agree  to 
"  pay  the  remainder  of  the  purchase-money  and  complete 
"  my  purchase  within  two  months  from  the  date  hereof 
"  the  proprietor  making  a  good  title  thereto  at  his  own 
"  expence  and  executing  a  proper  conveyance  to  be  pre- 
"  pared  at  my  expence  And  I  do  further  agree  to  pay 
"  for  the  fixtures  household  furniture  at  a  fair  valuation 
"  and  for  the  growing  crops  seeds  fallows  &c.  in  the 
"  same  way  according  to  the  custom  of  the  country  and 
"  possession  to  be  given  upon  the  completion  of  the  CQn- 
"  tract  to  which  time  all  out-goings  are  to  be  cleared  up 
"  and  I  am  entitled  to  the  rents  and  profits  Upon  failure 
"  of  my  complying  with  the  terms  and  conditions  before- 
"  mentioned  the  deposit-money  shall  be  forfeited  the  pro- 
"  prietor  shall  be  a  full  liberty  to  resell  the  estate  and  the 
"  deficiency  if  any  there  shall  be  by  such  second  sale 
"  together  with  all  charges  attending  the  same  shall  be 
"made  good  at  my  expence/' 


1803; 

Skton 

v. 
Sladb. 

Hunter 

v. 
Skton, 


The  bill  in  the  first  cause  prayed  a  specific  performance 
of  this  agreement ;  which  was  resisted  under  die  follow- 
ing circumstances  appearing  by  the  answer  and  the 
evidence:— 


[2661 


The  Defendant  the  day  after  he  signed  the  agreement 
wrote  to  Phipps,  from  Brighthelmstone\  stating  objec- 
tions to  the  title,  and  that  if  the  title  should  not  be  made 
out  and  possession  delivered  to  him  by  the  12th  of  June 
then  next/  he  should  insist  upon  having  the  deposit- 
money  returned  to  him  with  interest*  Phipps's  letter 
in  answer,  dated  the  19th  of  April  stated  the  Plain- 
tiff's 
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1803. 


Bkton 

v. 
Slade. 

Hunter 

v 
£eton. 


[  *2fft  ] 


tiff's  answer,  as  given  verbally  by  his  Solicitor,  thin 
"  Mr.  Seion  desired  I  would  inform  you,  that  he  accede 
"  to  your  request  respecting  the  interest  as  a  matter  < 
4S  course.**    The  Defendant  about  the  beginning  of  Ma 
informed  Phipps,  he  had  sold  out  stock  for  the  purpos 
of  being  ready  with  his  purchase-money;  and  expresse 
his  surprise,  that  no  abstract  had  been  delivered.     H 
afterwards  pressed  Phipps  for  the  abstract ;  and  proposed 
that  Phipps  should  copy  and  send  in  his  name  to  th 
Plaintiff  a  note  written  by  the  Defendant,   expressing 
that  finding  no  progress  made  in  the  delivery  of  the  title 
he  called  to  remind  Phipps,  that  in  the  event  of  its  no 
being  completed  at  the  expiration  of  the  two  months  hi 
expects  in  compliance  with  the   promise   the  Plaintii 
made  in  answer  to  his  letter  from  Brighthelmstoue  t 
have  his  deposit-money  returned  with  interest:   and  rf 
questing  authority  to  fulfil  the  engagement  on  the  Plain 
tiffV  part     Phipps  declined  writing  that  letter.      Oi 
Saturday  the  7th  of  June  the  abstract  was  left  at  th 
Defendant's  Solicitor's,  with  a  note;    stating,   that  tin 
Plaintiff  had  only  a  title  under  an  agreement;  but  al 
necessary  parties  were  ready  to  convey;  and  making  i 
proposal  for  that  purpose.      On  Monday  the  9th  th< 
Plaintiff '8  Solicitor  called  there,  to  say,  that  he  would  no 
♦vouch  for  the  authenticity  of  the  abstract;  as  it  wai 
not  prepared  by  him,  but  by  the  Solicitors,  for  the  trus 
tees  of  the  Marquis  De  Choiseul.  Nothing  farther  paasec 
till  the  13th  otJune;  on  which  day  the  Defendant  wroti 
to  Phipps;   demanding  his  deposit  with  interest;   an* 
stating  his  reasons ;  that  the  two  months,  within  wbicl 
the  Plaintiff  agreed  to  complete  the  contract,  were  «x 
pired;  and  the  Defendant's  Solicitors  had  not  received 
an  abstract  till  within  these  few  days ;  and,  so  far  fton 
shewing  a  right  in  the  Plaintiff  to  convey,  it  states  merelj 
h  contract  for  purchase  by  him  without  noticing  a  suit  in 
Chancery  against  the  trustees  of  the  Marquis  and  Mar 
chioness  De  Choiseul,  previous  to  the  contract  for  pur- 
chase 
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dfese  by  die  Plaintiff,  which  renders  it  impossible  for 
the  Plaintiff  to  carry  into  effect  his  agreement  with  the 
Defendant  within  the  time  limited. 

The  Defendant  afterwards  recovered  his  deposit  with 
interest  in  an. action.  Several  objections  were  taken  to 
the  abstract ;  the  principal  of  which  ( mentioned  in  the 
Defendant's  letter  of  the  13th  of  April)  were  the  suit 
instituted  by  the  Marquis  De Choisetd,  and  his  creditors, 
to  remove  his  trustees  and.  for  an  account  of  their  con? 
duct;  and  a  prior  contract  with  a  person,  named  Darby; 
who  gave  notice  of  his  claim.  He  was  made .  a  Defen- 
dant; and  put  in  an  answer  amounting  on  the  whole  to 
s  disclaimer.  Afterwards,  being  examined  as  a  witness, 
by  his  depositions  he  renewed  his  claim.  The  Lord 
CktmeeUor  held,  that  he  could  not  get  rid  of  the  dis- 
claimer upon  the  record  without  a  strong  case  upoQ 
affidavit;  and  therefore  he  was  a  good  witness;  but  the 
Defendant  reading  his  depositions  must  admit,  that  he 
has  no  interest  (81 ).  The  Defendant  then  declined  read* 
tag  his  evidence. 

The  second  cause  was  instituted  upon  a  bill  by  the 
•trustees  of  the  Marquis  De  Choueul;  praying  a  specific 
performance  of  their  contract  with  Seion. 


1802. 


Sbtox 

v. 
Slade. 

HtJKTKa 
SttTOK« 
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Mr.RomiUy  and  Mr.  Bell,  for  the  Plaintiff  Seton. 
The  question  is,  whether  the  vendor. was  bound  to  make 
out  his  title  by  a  certain  day;  and  farther,  whether,  if  be 
could  make  a  title  at  a  subsequent  time,  that  would  not 
be  sufficient  in  this  Court.  In  all  the  decisions  upon  this 
point  time  has*  been  considered  a  circumstance  merely, 
not  of  the  .essence  of  the  agreement.  It  fe  true,  in  mo- 
dern cases  parties  have  been  discharged,  where  in  former 
times  they  would  have  been  bound :  the  late  decisions 

having 


( 31 )  See  Mr.  NewhnuT*  ed.,  of  Horrum*  Ch.  Pr.  *», 
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having  restrained  the  unlimited  extent  of  the  pldef  cased, 
But  they  have  never  gone  the  length,  that,  if  the  agree- 
ment is  not  performed  at  the  particular  day,  it  shall  be  al 
an  end.  In  the  common  case  of  relief  against  the  penalty 
of  a  bond,  prior  to  the  Statute  (32),  could  any  declaration 
of  the  parties  have  prevented  that?  The  result  is,  thai 
the  non-performance  at  the  day  is  a  circumstance  to  shew 
abandonment,  but  only  a  circumstance.  In  Gregson'r. 
Riddle  (33)  the  agreement  was  for  a  particular  day ;  with 
a  proviso,  that  in  case  the  title  should  not  be  approved 
in  two  months,  the  agreement  was  to  be  void,  and  of 
no  effect.  There  was  an  outstanding  legal  estate,  whfch 
could  not  be  got  in  by  that  time.  A  bill  was  filed  far 
that  purpose  to  have  the  legal  estate  conveyed.  The 
Defendant  resisting,  a  reference  was  directed,  to  see^ 
whether  a  good  title  could  be  made;  Lord  Loughboroqgk 
expressing  an  opinion,  that  the  terms  of  the  agreement 
were  complied  with.  The  report  was  in  favour  of  the 
tide.  The  cause  coming  on  before!  Lord  Thurlow,  the 
performance  was  still  resisted.  Lord  Thurlaw  said,  it  had 
*  been  often  attempted  to  get  rid  of  agreements  upon  this 
ground,  but  never  with  success.  The  utmost  extent  was 
to  hold  it  evidence  of  a  waiver  of  the  agreement:  but  it 
never  was  held  to  make  it  void.  Mr.  Mansfield  for  thft 
Defendant  said,  the  intention  was  clearly  to  make  it  void; 
and  that  it  would  be  necessary  to  insert  a  clause,  that 
notwithstanding  die  decision  of  the  Court  of  Chancery 
it  should  be  void.  Lord  TAurlow  said,  such  a  clause 
might  be  inserted ;  and  the  parties  would  be  just  as  for- 
ward, as  they  were  then. 


That  case  is  much  stronger  than  this.     Here  there 

Was  no  necessity  for  performance  at  the  day. 

Mr. 

(32)  Stat  4  &  5  Ann.  e.  16.  Thurhw9m  12th  June,    1784. 

(39)  In  Chancery,  before  Cited  by  Mr.  RomiUy  from 

the     Lords    Commissioners,  his  own  note. 
12th  June,  1783 :  before  Lord 
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Mr.  Richard*  and  Mr.  Leach,  for  the  Defendant 
Slade. 
The  general  principle  is,  that  in  Equity,  as  at  Law, 
the  Plaintiff  must  shew,  that  he  has  performed  everything 
incumbent  on  him.  There  is  no  instance  of  a  decision, 
treating  the  time  as  immaterial,  without  circumstances 
amounting  to  a  waiver;  though  the  language  of  the  Court 
has  been  more  extensive.  Upon  the  face  of  this  agree* 
ment  it  is  to  be  performed  within  two  months ;  and  there 
tie  no  circumstances  shewing  a  waiver.  Under  this  ex- 
press engagement  would  this' Court  have  restrained  an 
action  against  the  auctioneer  for  the  deposit  of  1000/.; 
or  have  prevented  the  vendor  from  setting  up  the  estate 
again,  if  .the  vendee  had  made  default?  No  authority  goes 
to  that  extent;  and  it  is  to  avoid  this  that  the  clause  is 
introduced.  Then  the  vendee  has  an  equal  right  to  bold 
the  vendor  to  the  time.  It  is  idle  to  say,  the  time  is  not 
material.  If  it  is  not  adhered  to,  it  maybe  rum  of  the 
party,  acting  upon  that,  contracting  debts,  &c.  A  decision 
always  referred  to  upon  this  subject  is  Gibson  v.  Patter- 
jos  (34);  the  report  of  which  is  corrected  m  Lloyd  v. 
♦CWfetf  (85),  and  Harrington  v.  Wheeler  (36).  [Lloyd  v. 
Collett  is  a  direct  decision  for  this  Defendant;  differing 
only  in  the  circumstance,  that  no  abstract  was  there  de- 
livered within  the  time.  In  all  these  cases,  and  Pincie 
T.Cfarieif  (37),  and  Fordyce  v.  Ford (38),  the  language 
of  the  Court  is,  directly  opposite  to  what  it  was  formerly, 
that  time  is  material.  In  Spurrier  v.  Hancock  (39)  the 
time  was  'extended  by-  the  tacit  consent  of  both  par- 
ties.   It  is  important,  that  this  Defendant  the  very  day 

after 


1802. 

Setoh 

v. 
Sladb. 

HUNTBR 
V. 

Sbtok. 
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(34)  l  Atk.  12. 

(36)  4  JBro.  C.  C.  469. 
AaterVol.IV,  689,  n. 

(38)  Ante,  Vol.  IV,  686. 
tyaa  v.  Morgan,  ante,  262. 

Vol.  VII.  S 


See  the  note,  Vol.  IV,  691. 
(87)  4Bro.  C.  C.  829. 

(38)  4  Bro.  C.  C.  494. 

(39)  Ante,  Vol.  IV,  667. 
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after  he  signed  the  agreement  expressly  stated  ttf  tit! 
to  insist  upon  the  time ;  and  Phipps  in  his  answer  ai 
seats  to  that. 

* 

TAtf  £*r«£?  CHANCELLOR. 

There  have  been  several  wry  hard  cases  under  the  db 
sorption  of  the  speckle  performance  df  agreements,  npo 
the  principle  of  compensation :  that,  for  instance,  wha 
a  person  contracted  for  an  estate  in  isjaKr,with  the  objei 
of  becoming  a  freeholder  of  that  county;  and  it  tuned  si 
to  he  in  Kent :  yet  he  was  held  to  k(40).  So  m  aeai 
before  Sir  Thames*  SeweU,  upon  an  agreement  ifar  a.  less 
hold  house  with  a  wharf,  the  object  of  the  purchaser  ban 
to  be  a  wharfinger,  he  was  compelled  to  take  the  horn 
without  the  wharf.  So,  where  the  object  was  to  purcbai 
an  estate  tithe-free;  and  he  was  compelled  to  take  it  sal 
jecti»  tithe  <  41).  The  value  of  the  tithe  is  not  b  coxnptJ 
aation.  I  incline  much  to  think,  wotwkhstaading  whatsa 
said  in  Gregson  w.  Riddle,  that  time  may  be  mads  tl 
essence  of  the  contract :  but  I  do  not  recollect  a  eas 
♦where  -an  abstract  Teas  delivered  lor  the  purpose  of  pn 
paring  a  conveyance ;  at  the  delivery  no  objection  and 
that  it  was  dnftvesed  too  late ;  and  between  the  dcfKsm 
and  the  time  far  the  executioQ  of  the  conveyance,  * 
elyection  stated  either  to  the  time  of  the  delivery  or  il 
nature  of  the  title.  The  abstract  certainly  was  delive* 
very  late :  but  it  is  upon  the  party  to  asy,  it  was  too  1st 
If  he  receives  the  abstract  without  objection  does  hem 
authorise  the  other  to  .suppose,  he  is  during  the  current 
of  the  rest  pf  the  time  preparing  his  conveyance,  jh 
the  thing  is  to  go  on? 

F< 


(40)  Shipley  v.  Dmvit,  in 
the  Court  of  Exchequer :  cited 
an*,  Vol.  VI,  *78,  in  fkme 
▼  .  Hawon. 

(41)  Lsrd  Stanhope's  esse, 


ia  Chancery,  before  La 
ThwrUm;  cited  ante,  VoLVi 
07a,    in    Drews   v.  Bmmm 

See  the  note. 
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For  the  Defendant. 
The  delivery  of  the  abstract  was  a  mere  mockery.  It 
amid  not  possibly  be  imagined,  that  it  could  be  looked 
through  in  time.  It  was  incumbent  upon  the  vendor  to 
kftve  tome  communication  with  the  vendee,  to  do  away 
the  eflfcut  of  his  letter.  It  would  be  a  new  decision,  that 
(he  delivery  of  the  abstract  to  the  Solicitor,  the  vendee 
having  declared  absolutely,  that  he  would  not  let  it  go 
beyond  the  time,  shall  amount  to  a  new  contract.  No 
Migence  eould  have  enabled  the  vendor  to  perfect  his 
title  by  die  ISth  of  June,  on  account  of  the  claim  of 
Dmrby,  and  the  suit  in  this  Court. 


1802. 


Seton 

Slaps, 

HUtfTKR 

Sbton. 


Mr.  Romilly,  in  Reply. 
This  agreement  is  not  the  same  as  if  the  vendor  had 
undertaken  expressly  to  make  out  his  title  in  two  months. 
The  Defendant's  undertaking  is  conditional,  to  pay  his 
purchase-money.  There  is  no  such  principle,  that  time 
h  essential  here  as  well  as  at  law,  and  that  it  is  always 
dispensed  with  upon  the  conduct  of  the  party.  That 
would  exclude  Courts  of  Equity  from  a  great  part  of 
their  jurisdiction.  The  only  ground  for  the  redemp- 
tion of  «  mortgage  is,  that  the  time  id  essential  at 
Law,  yet  in  Equity,  as  the  real  transaction  is  a  loan 
sf  money,  and  the  party  may  be  put  in  as  good  a  situ- 
ition,  k  shall  not  be  so  considered.  In  those  cases  a 
dfetmt  of  Lord  Tkurlow  has  been  frequently  alluded 
*  to;  that,  if  a  clause  was  inserted,  excluding  the  juris- 
diction of  this  Court,  if  the  mortgagor  should  not  re- 
deem within  a  year,  still  the  mortgagor  would  be  entitled 
to  redeem.  There  are  no  words  in  this  agreement,  shew- 
ing the  parties  meant  this  time  strictly.  It  was  inserted 
merely  because  it  is  usual  to  fix  a  time.  The  vendor 
could  not  have  re-sold  at  the  end  of  two  months,  and 
charged  the  Defendant  with  the  deficiency.  The  De- 
ftndaatf s  letter  shews,  he  did  not  understand  the  period 
«f  two  months  to  be  binding;  desiring  a  fresh  agreement 
for  that  purpose.     Phipps's  letter  proves  nothing.     He 

S2  was 
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was  not  agent  for  any  such  purpose ;  and  the  infonsatiot 
was  given  to  him  only ;  and  the  answer  is  merely,  thai 
Seton,  acceded  to  his  request  as  to  the  interest  as  a  mallei 
of  course ;  as  it  certainly  was ;  not,  that,  if  the  contrac 
should  not  be  performed  within  two  months,  there  shouk 
be  an  end  of  it.  The  objection,  that  it  was  impossible 
that  the  conveyance  could  be  prepared  in  time,  shouk 
have  been  made,  when  the  abstract  was  delivered.  Bui 
suppose  the  title  perfect ;  that  it  had  received  the  sanc- 
tion of  eminent  conveyancers;  that  many  estates  had 
been  sold  under  that  abstract ;  and  that  the  person,  to 
whom  it  was  sent,  was  already  conversant  with  the  titlej 
in  that  case  the  conveyance  might  have  been  prepared  in 
time.  The  Defendant  held  the  vendor  bound  till  the 
13th  of  June. 


[  *273  ] 


77/<?  Lord  Chancellor. 
If  it  were  necessary  for  the  decision  of  this  case  tc 
express  myself  with  great  accuracy  upon  the  principle  oi 
the  Court  as  to  suits  for  specific  performance,  as  far  m 
objections  are  to  be  founded  upon  what  the  Court  hai 
done,  and  has  forborne  to  do,  in  a  great  variety  of  cases,  if 
which  the  objection  has  been  taken,  that  the  agreement 
was  not  carried  into  execution  within  the  time  stipulate 
upon  the  face  of  it,  I  should  think  it  my  duty  to  loot 
through  a  great  number  of  cases.  But  in  the  view  I  havi 
*  of  this  case  I  incur  no  hazard  of  making  a  decree  -fl 
its  principle  inconsistent  with  any  authority,  that  cai 
be  stated. 


Time  not  re- 
garded in  this 
Court,   as  at 
law;    for  in- 
stance the  esse 
of  redemp- 
tion of  a  mort- ' 
gsge;    which 
cannot  be  pre- 
vented eves  by 


To  say,  time  is  regarded  in  this  Court,  as  at  law,  i 
quite  impossible.  The  case  mentioned  of  a  mortgage  i 
very  strong :  an  express  contract  under  hand  and  seal 
At  law  the  mortgagee  is  under  no  obligation  to  re-convr 
at  that  particular  day ;  and  yet  this  Court  says,  that 
though  the  money  is  not  paid  at  the  time  stipulated,  i 

pak 

special  agreement. 


CASES  IK  CHANCERY.  £73 
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rnanded,    there    shall  be  a  re-conveyance;    upon    this 
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ground ;  that  the  contract  is  in  this  Court  considered  a  r 

mere  loan  of  money,  secured  by  a  pledge  of  the  estate.        Slade. 
But  that  is  a  doctrine,  upon  which  this  Court  acts  against       Hunter 
what  is  the  primd  facie  import  of  the  terms  of  the  agree-        Srton 
ment  itself;  which  does  not  import  at  law,  that,  once  a 
mortgage,  always  a  mortgage ;  but  Equity  says  that ;  and 
the  doctrine  of  this  Court  as  to  redemption  does  give 
countenance  to  that  strong  declaration  of  Lord  Thurlow, 
that  the  agreement  of  the  parties  will  not  alter  it ;  for  I 
take  it  to  be  so  in  the  case  of  a  mortgage;  that  you  shall 
not  by  special  terms  alter  what  this  Court  says  are  the 
special  terms  of  that  contract.    Whether  that  is  to  be 
applied  to  the  case  of  a  purchase  is  a  different  consider- 
ation.    I  only  say,  time  is  not  regarded  here  as  at  law. 
So  in  the  instance  of  a  mortgage  with  interest  at  5  per    g0  Dpol|  a 
cent,  and  a  condition  to  take  4,  if  regularly  paid ;    or  mortgage  at 
at  4  per  cent.,  with  a  condition  for  5,  if  not  regularly  5  per  cent,  with 
paid.    At  Law  you  might  in  that  case  recover  the  5  per  condition  for 
cent,  for  it  is  the  legal  interest     But  this  Court  regards  4»if  ™g«l*rij 
the  5  per  cent,  as  a  penalty  for  securing  the  4;  and  £al  '  or  a 
time  is  no  farther  the  essence,  than  that  if  it  is  not  paid  .        .    .-' 
at  the  time,  the  party  may  be  relieved  from  paying  the  regulariy  paid : 
5  per  cent*  by  paying  the  4  per  cent  and  putting  the  the  5  per  cent. 
other  party  in  the  same  condition,  as  if  the  4  per  cent,  regarded  in 
had  been  paid :  that  is,  by  paying  him  interest  upon  the  this  Court  only 
*iper  cent,  as  if  it  had  been  received  at  the  time.     So  [♦274]a"*>e~ 

in  this  Court,  before  Courts  of  Law  dealt  with  a  bond,  A  na  ^ 

i         •     i_       i  r*v  *    i  to  »ecnre  the 

under  a  penalty,  as  they  do  now.     1  nne  was  of  the  es-  4   M ^  y^f 

Knee  there :  but  this  Court  relieved  against  the  penalty  gj?en  Up0Q 

long  before  a  Court  of  Law ;  and  there  are  many  other  that  principle. 

instances,  go  in  the  old 

cases  upon  re- 
But  there  is  another"  circumstance.     The  effect  of  a  lief  against  the 
contract  for  purchase  is  very  different  at  Law  and  in  penalty  of  a 
Eqohy.    At  Law  the  estate  remains  the  estate  of  the  bood'  bcfore 

vendor ;  lho  Juri»dic- 
Uon  at  law. 
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vendor ;  and  the  money  that  of  the  vendee.  It  is  not  s< 
here.  The  estate  from  the  sealing  of  the  contract  is  tb 
real  property  of  the  vendee.  It  descends  to  his  heiri 
It  is  devisable  by  his  will  \  and  the  question,  whose  it  is 
is  not  to  be  discussed  merely  between  the  vendor  an 
vendee;  but  may  be  to  be  discussed  between  the  repie 
tatives  of  the  vendee.  Therefore  I  do  not  take  a  fill 
view  of  the  subject  upon  the  question  of  time,  unleai 
that  is  taken  into  consideration;  and  many  very  nia 
and  difficult  cases  may  be  put,  in  which  the  question  wouk 
be  to  be  discussed  between  the  representatives,  foundec 
upon  the  conduct  between  the  vendor  and  vendee.  *  I 
is  obvious,  that  a  due  consideration  of  the  value  of  tin 
objections  will  embrace  that  consideration  also. 


The  cases  seem  to  have  varied  a  good  deal.  The 
before  Lord  Thurlow  proceed  upon  this;  that  in  tbj 
nature  of  the  thing  there  must  be  a  degree  of  good  fiutf 
between  the  parties,  not  to  turn  round  the  contract  upoc 
frivolous  objections.  As  to  the  contract  of  the  party  the 
slightest  objection  is  an  answer  at  law*  But  the  title  tc 
an  estate  requires  so  much  clearing  and  inquiry,  that  unksi 
substantial  objections  appear,  not  merely  as  to  the  time) 
but  an  alteration  of  circumstances  affecting  the  value  ol 
the  thing,  or  objections  arising  out  of  circumstance^  not 
merely  as  to  time*  but  the  conduct  of  the  parties  duru*| 
*  the  time,  unless  the  objection  <:an  be  so  sustained,  man] 
of  the  cases  go  the  length  of  establishing,  that  the  oty 
tion  cannot  be  maintained:  even  the  later  cases;  w 
have  given  great  weight  to  the  objection;  particularlj 
Harrington  v.  Wheeler  ( 42 ),  referring  to  older  casefc 
particularly  two  in  the  House  of  Lords.  The  objection 
was  not  put  merely  upon  the  conduct  in  not  making  the 

title 


(42)  Ante,  Vol.  IV,  686.  See  also  the  Marquis  of  Hertford 
v.  Borne,  and  Guest  v.  Homfray,  V,  719,  818 ;  and  the  note, 
1V,691. 
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tide  kk  tdne,  but  upon   the  circumstances,    connected  1$Q% 

%*ift  the  fhieg  and  the  vahie  at  it  sT^n 

But  I  seed  not  addrew  asyself  to  the  eoleufoffatioir  of  Sladb. 
*wrhofr  is  the- precise  principle  with  muck  industry;  far  no  Huntba 
— thorily  trould  support  me  in  saying,  that  under  the  aJfL* 
Jtartkakr  circumstances  of  this  case  the  Defendant  can 
*eebt «  decree,  if  a  good  tide  can  be  made.  This  agree*- 
i*  signed  fay  the  Defehdant  Slade  only:  but  that 
him  within  the  Statute  (43)  a  party  to  he  charged. 
I  do  not  say,  whether  terms  might  or  might  not  be  im- 
trodaetd,  that  would  make  time  expressly  of  the  essence 
of  the  contract.  It  is  enough  to  say,  that,  if  this  agree* 
ment  fcaa  that  effect,  there  never  was  an  agreement,  that 
Would  not;  for  upon  that  point  the  agreement  is  as  loose 
a*  passible*  There  is  no  passage  in  it  ee  intuitu;  not  that 
sort  of  passage  in  Gregson  v.  Riddle.  The  clause  as  to 
liberty  to  resell,  &c.  is  not  considered  of  much  import- 
in  thia  Court:  but  in  this  instance  it  is  a  clause 
the  'vendee,  having  no  corresponding  clause 
against  the  vendor*  That  clause  expresses  little  more 
than  would  be  the  legal  effect,  if  that  was-  not  inserted. 
Bat  it  is>  enough  to  say  upon  that,  the  objection  relied 
upon  in  the  argument,  that  the  Plaintiff  might  have  sold, 
after  the  two  months  were  expired,  admits  of  this  answer; 
that  it  is  assuming  the  whole  question.  If  you  make  out, 
*  that  he  would  have  been  at  liberty  to  resell,  that  doea  [  +276  ] 
feat  make  out,  that  he  lets  the  other  off.  But  under  the 
arenmatanees  he  would  not  have  been  at  liberty  to  resell. 
The  evidence  clearly  imports,  that  the  Defendant  did  not 
understand  it  to  have  bound  them  in  that  mutual  respect, 
m  which  he  seems  in  his  letter  to  think  it  reasonable  they 
flhoedd  be  bound.  But  I  will  construe  it  for  the  purpose 
of  this- case,  as  if  it  had  mutually  bound  them ;  and  that, 

M 

(49)  Statute  »  Char.  II,  c.  3.    Sec  ante,  Former  v.  Hale, 
VoL  III,  690;  and  the  note,  713. 
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[  ♦277  ] 


if  the  title  was  not  made  out  by  the  day,  then  theDefen 
dant  should  be  a  liberty  to  say,  he  was  off;  for,  if  tha 
clause  had  been  in  this  agreement,  he  might  have  waive* 
the  benefit  of  it;  and  it  must  have  been  made  out,  that  hi 
conduct  did  not  occasion  the  non-fulfilling  the  agreement 
Take  it,  that  there  was  the  mutual  clause*    The  momen 
after  the  sale  the  auctioneer  was  no  longer  the  agent  o 
the  Plaintiff.     He  was  his  agent  only  to  sell,  not  to  dea 
with  the  terms,  upon  which  a  title  was  to  be  made*    Th 
Defendant  must  shew,   the  auctioneer  had  acquired  i 
character  to  bind  the  Plaintiff  in  that  respect.    Then 
is  no  evidence  of  that :  on  the  contrary  the  Defendant 
applies  to  the  auctioneer  as  such  agent ;  and  he  refuses  to 
act  as  such ;  and  refers  him  to  the  Plaintiff.     But  he  ap- 
plies again  to  the  auctioneer ;  and  never  to  the  Plaintiff 
One  clause  of  this  letter  is  very  important;  marking  die 
knowledge  of  the  title,  in  the  law-agent  of  the.  vendee; 
and  that  he  was  able  in  the  first  instance,  the  day  after, 
to  state  the  material  objections ;  viz.  the  proceeding  m 
Chancery  and  Darby's  claim.     That  is  distinct  evidence, 
that  the  Defendant  did  not  then  understand,  that  he  had 
entered  into  an  agreement,  by  force  of  which  he  thought 
he  had  a  right  to  say,  the  time  of  two  months  was  abso- 
lutely of  the-essence  of  the  contract.    Whether  that  was 
misunderstanding,  or  not,   that  was  his.  understanding. 
By  the  last  words  he  seems  desirous  of  having  an  agree* 
ment,  which  would  for  the  first  time  give  a  mutuality  as 
to  time.     But  he  .does  not  choose  to  give  up  the  one,  tffl 
♦  he  gets  the  other ;  reserving  to  himself  the  power  to 
deal  with  the  first  agreement,  as  he  thinks  fit ;  though  he 
may  not  get  the  stipulation  he  wishes.    If  the  Plaintiff 
acceded  to  that  proposition,  he  would  be  bound*     Bui 
what  is  the  evidence,  that  he  did  ?     There  is  a  good  deal 
of  reasoning  in  support  of  the  argument,  that  Phippi* 
letter  is,  not  merely  a  statement,]  that  he  would  pay  inte- 
rest, but  with  regard  to  some  circumstances  that  the  con- 
tract was  to  be  off;  viz.  the  deposit  money  to  be  returned 

with 
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with  interest,  connected  with  the  dissolution  of  thejigree* :        1803. 
meet;  which  might  be  either  within  or  after  the  expira- 
tion of  the  two  months:  but,  if  the  former,  it  ought  to 
be  shewn  to  be  clearly  the  effect  of  something,  that  passed 
subsequently,  and  was  acceded  to.    The  letter  of  Phipps 
m  answer  is  no  evidence  of  the  fects  stated  ;in  it.  .  Does 
tfee  Defendant  conceive  the  matter  as  resting  on  that 
letter,  and  consider  it  as  an  undertaking  to  the .  extent 
be  proposed ;  or  as  completely  settling  that  mutuality  he 
desired ;  giving  him  a  right  to  insist  upon  the  time  as  the 
essence  of  the  contract  ?    No :  for  afterwards  he  •  goes 
again  to  Phipps,  not  an  agent  to  bind  the  Plaintiff  for  this 
purpose;  and  not  being  able  to  prove, the  date  farther 
than  it  was  between  the  13th  of  April  and.  the., 5th  of 
June.    This  proves,  that  the  Defendant  by  repeated  in- 
quiries, addressed  to  his  solicitor,  who  knew  a  good  deal 
of  the  title,  was  informed  from  time  to  time,  that  the 
abstract  was  not. delivered.    The  proof  is  complete  as  to 
that    This  is  a  complete  waiver  of  any  objection  from 
the  non-delivery  of  the  abstract  at  the  time  the  Defendant 
proposed,  that  Phipps  should  write  that  letter.    Being 
told,  Phipps  would  not  write  that  letter,  he  does  not 
write  himself;  or  direct  his  solicitor  to  apply :  but  upon 
the  7th  of  June  by  his  solicitors  he  receives  the  abstract : 
they  knowing  the  history  of  the  title  and  the  estate;  and 
stating  the  two  grounds  of  objection  the  day  after  the 
contract  took  place.    There  was  a  note  at  the  bottom  of 
f  the  abstract;  stating  distinctly,  that  the  Plaintiff  had      [  +278  ] 
only  a  title  under  an  agreement;  but  that  all  necessary 
parties  were  ready  to  convey ;  and  making  a  proposal  for 
that  purpose ;  which  might  or  might  not  be  completed 
within  the  time.    The  abstract  was  delivered  on  the  7th 
at  June.    No  objection  was  made  to  receiving  it.     It  was 
kept,  till  the  time  expired,  without  objection.   Ought  not 
the  objection  to  have  been  made  on  the  7th  ?  The  Plaintiff 
*a8  bound  till  the  12th.     He  could  not  sell  to  another ; 
*Q<}  if  the  solicitor  had  returned  the  abstract  upon  the 

objection, 
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objection,  Ae  Plaintiff  wae  at  liberty  to  say,  he  M 

undertake*  to  femora  til  objection*,  or  to  tender  «  eoa 

n  vttyanee;  and  he  Might  have  proceeded  to  prepare  J 

Sum,       eonveyance;  which  under  the  drcumgtancn  was  to  ¥ 

Henna      prepared  by  the  Defendant;  and  he  night  have-  tttdmri 

g^^       *at  conveyance*  so  as  to  have  a  right  to  a*ac**ro 

to  file  a  bill,  as  upon  an  agreement,  which  he  had  aa 

dertaken  to  make  good  within  the  time. 

Thfe  case  to  net  Bke  Lloyd  v.  Celkti  ( 4*) ;  kvwhid 
the  Defendant  immediateJy  teent  the  abstmct  hack ;  an 
would  net  Jeok  at  ft.  What  right  had  this  DefendaM  t 
read  the  ahetraet,  if  it  came  toe  late?  He  had  either  a 
intention  to  execute  the  contract,  or  a  hope,  that  he  hi 
time  to  gat  through  the  abstract,  m  order  to  earry  it  9M 
execution:  but  the  evidence  in  this  reepeet  ia  total 
atari;  and  it  is  clear  upon  the  objection  stated  m  th 
solicitor^  depositions,  that  at  some  period  or  other  k 
had  gone  into  the  abstract. 

As  to  the  other  circumstances,  stated  by  the  Defa 

dant,  his  selling  out  stock,  &c.  there  is    no  evident 

whatsoever.    As  to  his  intention  of  making  this  place  h 

residence,  there  is  nothing  in  the  contract,   having  tl 

£  +279  ]      *  least  reference  to  that;  and  upon  an  intention,  not  di 

closed  in  the  contract  or  afterwards,  as  essential',  til 
Court  has  never  been  in  the  habit  of  acting. 

* 

Under  the  circumstances  therefore,  whether  the  tm 
is  or  is  not  an  objection,  foundqd  upon  the  authorities  tl 
Reports  of  this  Court  furnish,  which  I  wilt  not  diacdi 
let  the  authorities  upon  that  point  turn  the  scale  eitb 
fbr  the  Defendant  or  the  Plaintiff,  there  is  no  authorit 
that  has  not  some  reference  to  the  conduct  of  the  par 


(44)  4  Bro.  C,  C.  460;  ante.  Vol  IV,  689,  in  the  note. 
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in  the  mean  time;  and  upon  the  conduct  this  Defendant 
hai  do  right  under  the  circumstances  to  say,  this  coo* 
tract  was  not  performed  within  the  two  months.  The** 
mart  therefore  be  a  decree  for  a  specific  performance  | 
and  as  to  all  the  rest  a  reference  to  the  Master,  to  see* 
whethcar  a  good  title  can  be  made*  Where  the  party  hai 
not  been  ajble  to  make  his  title  before  the  decree,  it  is 
always  a  question  very  important  as  to  the  oosts,  but  noli 
whether  he  shall  take  the  title  or  not  According  to  old 
caaei  it  was  sufficient,  if  the  title  was  made  by  the  time 
of  the  Report  (45). 


1802. 


ftrrar 

ShAWL 
HUNTBS 

8bton. 


(46)  See  note,  Jenkins  v.  JKfet,  VoL  VI,  646,   and  the 
sole,  6&5. 


BROWN  *  BIGG, 


Rolls. 

1801. 
Dec.lQtk. 
1802. 
Julg  ft*,  6tk, 
JOHN  BIGG  by  his  will,  dated  the  19th  of  Decern-    The  produoe 
ber9 1793,  gave  and  devised  unto  his  wife  Ann  Bigg  all  of  *•*!  •state, 
his  freehold  and  copyhold  estates,  which  he  should  die  ,o1    under  a 
possessed  of,  in  the  parish  of  Glemrford  in  the  county  of  [♦280]  f°wer 
*Sqffblt,  subject  as  therein  mentioned }  to  have  and  enjoy  ^«.    osssed 
aaid  estates  for  and  during  the  term  of  her  natural  life »  ^    ^'residuary 
>rith  liberty  to  cut  timber,  as  therein  mentioned ;  and  elapse  «Ufc  tht 
*fter  the  death  of  his  wife  he  gave  and  devised  said  es-  personal  esr 
tates  to  his  godson  John  Bigg,  son  of  John  Bigg,  his  late  tat© :  the  ob* 
nephew,  then  deceased,  by  Sarah  his  wife,  and  to  the  ieci  being  * 
lieus  of  his  body  lawfully  begotten,  or  to  the  guardians  of  ••«1T«r»ion  «■* 

aaid  John  :  should  the  wife  of  the  testator,  die  before  said      _A 

'  part  remaining 

John  Bigg  should  attain  twenty-one  years ;  and  he  de-  ^^j  WM 
dared,  that  should  his  said  godson  die,  before  be  came  neki  a  result* 
to  twenty-one  years,  or.  before  he  should  be  legally  mar-  jng  trust  for 

ried,  the  heir  at  law. 
Under  words  importing  a  tenancy  in  common,  though  combine4 
with  words  of  survivorship,  the  interests  vested  at  tie  death  of  {ha 
tostfttor;  and  therefore  vested  in  one.  of  the*  residuary  legatees,  who 
died  between  the  death  of  the  testator  and  the  death  of  the  nerson, 
entitled  for  life. 
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ried,  and  have  no  issue  from  a  legal  marriage,  then  h 
left  snch  estates  and  the  rents  and  profits  thereof,*  Hu 
should  have  grown  and  arisen  from  the  same,  from  tk 
death  of  his  said  wife,  to  Benjamin  Tweed  Bigg,  brotht 
of  said  John  Bigg,  his  godson,  or  in  case  of  his  deal 
before  twenty-one  years  or  legal  marriage  without  issn 
then  to  hk  two  sisters  jointly,  daughters  of  the  testator' 
nephew  John  Bigg  deceased,  hy  his  wife  Sarah,  and  thci 
heirs  for  ever;   to  foe  managed  by  their  guardians,  ti 
they  were  of  twenty-one  years  respectively,  or  should  b 
legally  married;  and  the  testator,  besides  the  said  Glem 
ford  estates,  gave  to  his  wife  during  her  natural  life  tb 
yearly  interest  or  produce  of  all  stock  his  property  in  th 
3  per  cent,  joint  Stock  of  Annuities  and  Reduced  Annui 
ties,  or  by  what  other  names  they  are  called  or  usuaB; 
distinguished:    provided,  that  if  the  said  Ann  shook 
marry  again,  then  she  would  be  entitled  to  one  moiet] 
only  of  die  yearly  interest  or  produce  of  said  monies  on 
stocks :  the  other  moiety  thereof  to  go  and  be  applied  to 
and  to  the  use  of  the  testator's  nephews  and  nieces  aft« 
mentioned  in   manner   and  proportions  as  therein  ex 
pressed.    He  then  ordered  and  empowered  his  said  wife 
(in  case  she  chose  so  to  do)  with  the  advice  of  WUBam 
Roberts  to  sell  all  his  Gransden  estates  ( stating,  that  du 
will  probably  not  choose  to  live  there ),  with  the  crop  it 
*  the  ground  or  barns,  and  all  stock,  furniture,  chattels, 
and  effects,  with  all  convenient  speed;  and  the  monej 
arising  from  such  sale  to  be  placed  out  on  security ;  the 
yearly  interest  of  which,  as  well  as  the  interest  due  to 
the  said  testator  on  notes,  bonds,  mortgages,  or  otherwise, 
(  except  what  was  in  the  public  funds  )  he  also  gave  and 
devised  unto  his  said  wife,  under  the  like  restrictions  as 
before  in  case  of  a  second  marriage;  and  the  testator, 
after  giving  several  legacies,  and  among  them  some  spe- 
cific articles  of  plate  to  John  Bigg,  did  thereby  after  the 
decease  of  his  said  wife  without  issue  by  him  leave  the 
whole  of  his  personal  estate  principal  and  interest  of 

every 


CASES  IN  CHANCERY.  48i 

every  kind  both  on  public  and  private  security  before1         1803. 
undisposed  of  to  his  several  nephews  and  nieces  after  ^^ 

named:    viz.  Elisabeth  Bigg,  Bateman  Bigg,  Sophia  v 

Bigg,  and  the  four  children  of  his  said  nephew  John        Bioo* 
Bigg,  late  of  Glemtford  in  Suffolk,  by  Sarah,  his  wife; 
to  be  divided  amongst  them  and  the  survivors  of:  them, 
share  and  share  alike ;  and  he  appointed  his  said  wife 
AmBigg  sole  executrix 

The  testator  died  on  the  ISth  of  February,  1795. 
Hit  widow  died  on  the  13th  of  July,  1798,  without  issue 
by  him,  and  not  having  married  again. 

The  bill  was  filed  by  the  executors  and  legatees  of 
the  testator's  widow  Aim,  Bigg;  praying  the  necessary- 
accounts  of  John  Bigg's  personal  estate,  debts,  &c ;  and 
that  the  rights  of  the  several  persons  entitled  to  his 
estate  and  effects  now  remaining  unadministered  may 
be  ascertained,  &c. 

* 

By  the  decree,  made  on  the  82&.  of  November,  1799, 
the  necessary  accounts  and  inquiries  were  directed.   Upon 
the  Master  %  Report,  it  appeared,  that  the  whole  of  the 
copyhold  estate,  except  a  very  small  part,  was  surren- 
dered to  the  use  of  the  will;  and  that  some  .part  of  the      [  +£8£  J 
Grande*  estate  remained  unsold.    John  Bigg  of  Glems-* 
fjord,  the  testator's  tiephew,  who  died  on  the  37th  of 
March*  1798,  had  by  Sarah  his  wife  four  children,  John 
Bigg,  Constantia  Ann  Bigg,  Elizabeth  Bigg,  and  Ben- 
jam  Tweed  Bigg;  all  living  at  the  date  of  the  will  and 
the  death  of  the  testator,  and  now  living.     Elizabeth1 
Bigg9  daughter  of  Joseph  Bigg  and  Constance  his  wife; 
oneofihe  residuary  legatees,  survived  the  testator;  but' 
died  ip  the  life  of  his  widow  on  the  1  Lth  of  March,  1796. 

r 

The  qpestiot*  were;  first,  upon  the  claim  of  the  heir  ■ 
st  U#  John  Bigg  to  that  part  of  the  Gramden  estate, 

that 
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16M.         thai  wits  not  sold,  and  also  to  the  money  produced  by  tf*^ 
j^^L-       &&*9  as  not  being  disposed  of  after  die  death  of  the  wH^^. 
Va  the  other  residuary  legatees  insisting,  that  the  Tesidue  ^Df 

BWfc        the  estate  thould  be  sold;  and  the  produce  of  the  who^e 
should  go  as  the  personal  estate:  secondly,  whether  a**» 
interest  rested  in  Elizabeth  Bigg :  the  other  residuary 
legatees  claiming  the  whole;  as  being  die  survivors   zt 
the  death  of  the  testator's  widow. 


Mr,  Richards  and  Mr.BeU,  for  (he  infant  Heir* 
Law,  John  Bigg,  also  one  of  the  residuary  Lega- 
tees. 
This  estate  is  not  directed  to  be  turned  into  money  out 
and  out;  but  is  kept  distinct  from  the  personal  estate: 
the  object  of  the  testator  being  to  give  Ins  wife  an  oppor- 
tunity of  living  there.    If  she  had  made  that  choice,  or, 
it  Roberts  had  disapproved  the  sale,  k  would  have  de- 
scended as  real  estate.    An  option  is  given,  not  only  to 
her,  but  to  another.    But,  even  if  a  positive  direction  was 
given  to  turn  this  into  money,  still  not  being  disposed  of 
it  belongs  to  die  heir.    In  Saunders  v.  Kinsey  Sir  Ckarks 
Sfomderji  created  a  trust  of  property  to  be  kid  out  in 
land  with  consent  of  Mrs.  Saunders.     The  'decree  di- 
rected it  to  be  had  out:  but  no  consent  had  been  given. 
H  •*»  ]      ♦Upona  rehearing  it  was  held,  that  in  that  respect  the 

decree  was  wrong ;  that  it  continued  to  be  money;  and 
ires  to  be  applied  as  money,  without  being  turned  into 
land*  The  principle,  upon  which  this  is  put  in  die  cele- 
brated argument  of  Lord  £ldon  in  Ackroyd  y.  Smith- 
*p*(46),  which  prevailed  with  Lord  Thurlow,  whose  first 
opinion  was  strongly  in  favour  of  die  next  of  kin,  is,  not 
oriy,  that  there  must  be  an  intention,  that  the  heir  shall 
not  take;  but  that  some  other  person,  who  is  to  take, 
must  be  pointed  out.  Even  express  words,  merely  taking 
from  the  heir,  will  not  do.  The  law  casting  it  upon, 
httn,  though  the  devisor  *nay  give  it  to  another  person^ 

(40)  1  Bre.  C.  C.  603. 


n 

i. 
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he  auNtttt  cutfnodi  tfa»  law  by  taking  k  from  the  heb,         1MML 

aad  Ir  ayiag  it  to  be  seised  by  way  of  occupancy :  OeOim  vl2ZL* 

\JV*k*mmi47)  ftjad  other  eases  there  referred  to*  Jb->  v# 

Immwi  r,  3T«yfer{4S).  Bioc, 

Upon  the  next  question,  there  are  only  two  periods, 

tb  wJkich  the  word  a Survivor"  can  apply :  die  death  of 

the  testator  or  the  death  of  his  -wife  without  issue*    The 

death  of  the  testator  is  never  taken  as  (he  period,  except, 

vhe&e  these  i*  no  other  time,  to  which  it  can  possibly 

apply.     It  maybe  contended,  that  there  is  no  gift  till 

the  distribution  3  as  in  Brograve  v.  Winder  (MB), 

Mr.  Qrinwood  and  Mr.  RoupeU,  for  the  other  sur- 
vring  residuary  Legatees. 
This  direction  to  sell  the  Gransden  estate  is  impera* 
tire;  and  has  the  effect  of  converting  it  out  and  out. 
The  wutds  u  empower"  or  4t  request  "  would  have  that 
dect.    But  upon  the  emphatical  word  "  Order"  there 
fan  be  no  doubt,  the  intention  .of  the  testator  was  not 
to  give  an  option;   assigning  his  reasons  for  giving  the 
'positive  direction  for  the  conversion.    The  expression      [*8M  ] 
m  to  Boberts's  advice  does  not  import,  a  condition.    The 
mod  "empowered"  imports  only,  that  she  was  to  ha» 
As  necessary  powers  of  making  conveyances   to  puo* 
Asam,  giving  acquittances  for  Che  money,  and  doing  all 
other  accessary  acts,  to  carry  that  order  into  effect    She 
htsa*  option  to  sell  a  part  only ;  but  is  bound  to  aefi  tha 
whole.    The  money  arising  from  the  sale  is  to  be  placed 
colon  security;  the  interest  of  which  with  the  interest  of 
other  fegutities  he  disposes  of;  plainly  shewing,  tfeqtjtis 
to  he  personal  property ;   and  incorporating  it  «w>th  his 
other  personal  estate*    Then  the  whole  property  90  oon- 

ytrted 

<47)  Arte,  VoL  11,68*.  Vol.  I,  44;    see  the  petes, 

t«6)  *  Bro.  d  C.  «•,  ants,     45, 204. 

(49)  Ants,  Vol.  11,  CM. 
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1802*  Verted  is  disposed  of.  '  The  authorities  fortify  this  coi 
struction.  MaUabar  v.  Maliabar  (  50 ).  Durour  v.  JUbi 
teattx(51>    Fletcher  v.  Ashburner  (52);   and  Gjyfc  * 

BioO«  Coo^X53),  a  very  strong  case.  The  distinction  upo 
these  authorities  is,  that,  where  the  property  is  to  b 
converted  out  and  out,  as  it  is  expressed,  it  must  be  cot 
sidered  converted  for  all  purposes:  but  when  the  trui 
is  to  sell  for  particular  purposes,  if  any  of  those  purpose 
fail,  the. heir  shall  take  what  is  lapsed:  but  then,  m 
was  determined  in  Hewitt  v.  Wright  ( 54  )  particularly 
lie  takes  it  as  personal  estate;  which  shews,  the  coo 
version  is  complete.       . 

Upon  the  other  question  they  concurred  with  the  heii 
at  law,  that  the  interests  of  the  residue  were  not  vested 
till  the  death  of  the  widow. 

Mr.  Rdynsford, '  for  the :  residuary  legatees  and  the 
executor  of  Elizabeth  Bigg ;  who  survived  the  testator; 
but  died  in  the  life  of  his*  widow. 

[  iBS'X  This  was  a  reversionary  interest,  vested  at  the  death  oi 

the  testator;  and  the  enjoymont  postponed  only  to  gm 
the  widow  the  use  of  the  fund  for  her  life.  Upon  Moni> 
house  y. Holme  (  55),  the  Attorney  General  v. Crispin  (56), 
and  Devisme  v.  Metto  ( 57 ),  it  would  be  clearly  a  vested 
interest,  if  the  words  of  survivorship  were  not  added; 
but  that  must  be  taken  to  refer  to  the  death  of  the  testa- 
tor :  Roebuck  v.  Dean  (  58),  Maberly  v.  Strode  (59). 

Upon 

(60)  For.  79.  (57)  1  Bro.  C.  C.  53* 

(61)  r  Ves.  320.  (68)  Ante,  Vol.  II,  966s 
•  (62)  1  Bro.  C.  C  497.             4  Bro.  C.  C.  403. 

(63)  Stated  1  Bro.  C.  C.  (69)  Ante,  Vol.  Ill,  460. 

601,613.  Ante,  Vol.  II,  686.  In  that  case,  and  Russell  v. 

.  (64)  1  Bro.  C.  €k  86.  Long,   IV,  661,  other  cases 

(56)  1  Bro.  C.  C.  298.  on  this  subject  are  referred 

(66)  1  Bro.  C.  €.  386.  See  to.      Newton     v.    Ayscough, 

the  note,  ante,  Vol.  I,  408.  post,  Vol.  XIX,  534. 
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•Upon  the  other  question  they  concurred  with,  the  other         1802.; 
residuary  legatees  against  the  heir*  ti***'   • 

. .    Mr.  Richards,  in  Reply.  BiGPi 

Upon  the  first  point,  an  heir  at  law  is  not  to  be  dis- 
inherited, either  wholly  or  partially,  but  by  direct  words 
or  dear  intention.  Whatever  portion  of  the  real  estate 
is  undisposed  of  belongs  to  the  heir.  Ackroyd  v.  Smith* 
*pm  was  decided  upon  a  great  number  of  cases,  particu- 
larly Digby  v.Legard  ( 60  ).  'the  true  quesdon.isi  whe- 
ther this  is  made  personal  estate  at  all  events ;  and,  if  so, 
whether  it  is  disposed  of  in  all  events;  whiqh  is  also  ne- 
cessary to  defeat  the  title  of  the  heir.  It  was  not  in  all 
events  to  be  personal  estate ;  for  if  his  wife  had  died  in 
his  life,  it  could  not  then  have  been  sold. .  So,  if  she  had 
not  chosen  to  sell  it;  for  certainly  she  has  an  option.  In 
the  event  of  a  sale  he;  has  not  giv?n  the  produce  after 
the  death,  of  his  wife  to  any  one.  Then,  whether  in  the 
shape  of  money  or  land,  if  it  is  part  of  the  real  estate 
undisposed  of9  it  goes  to  the  heir.  Ip  Ackroyd  v.  Smithstm 
and  the  other  cases  the  real  estate  was  to  be  turned  into 
money  to  answer  the  exigencies  of  *the  wilL  In  Mat'  [  *286  ] 
lobar  Y.MaUabmr  the  r  subject  was  beyond  all  doubt  the 
produce  of  die  real  estate;  and  the  construction  w*s>  <bat 
by  personal  estate  the  testator  meant  the  produce  of  his 
real  estate,  not  as  being  made  personal  estate  by  the  sale,  t ,  ,v 

but  as  being  considered  so  by  him.    The  principle  col: 
lected  in  Lord  Eldoris  argument  in  Ackroyd  v.  Smitlison 
and  adopted  by  Lord  Thmiow  uporrconsideration  of  all 
the  cases,   is,  that,  whenever   any  portion  of  the  real 
estate  b .  left  undisposed  of,  it  must  belong  to  the  heir. 
This  testator  in  the  directions  for  laying  out  this  money 
on  security  and  as  to  the  interest  keeps  the  two  funds 
.distinct;  and  does  not  blend  them.  , The  single  ques- 
tion 

rt  m  •         #  ■ 

(90)  In  Mrf  Cox'%  note  to  Crmt  v.  Barky,  3  P.  Will.  20. 

Vol.  VII.  T  .. 


A  •  * .  .  .»  \ 


,.   ■•  .\, 
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1801.         tion  is,  whether  by  the  whole  of  his  personal  estate  h< 

jl^L.      means  the  produce  of  the  rqal  estate:  if  hot,  it  is  undis 

v.  posed  of  after  the  death  of  the  widow;  and  then  mus 

Bigg.        g0  fa  ^he  heir :  the  conversion  done  without  a  dispotf 

tion  not  being  sufficient  to  defeat  his  right. 

As  to  the  other'  question,  every  case  of  this  kind  mturt 
depend  upon  its  6wn  circumstances.  The  testator  wai 
riot  providing  for  his  nephews  and  nieces  in  All  events; 
but  upon  a  contingency,  which  might  have  deprived 
them  of  it  for  ever:  viz.  die  event  of  the  death  of  hi 
wife,  leaving  issue  by  him.  The  time  of  distribution  tha 
is  the  time  to  look  for  the  person  to  take ;  and  that  is 
the  more  convenient  interpretation.  This  is  not  a  pro 
Vision  for  children. 

The  Master  of  the  Rolls  during  the  argument  ob 
served,  that  the  general  leaning  of  the  Court  is  again!) 
construing  the  words  of  survivorship  to  relate  to  thi 
death  of  the  testator ;  if  any  other  period  can  be  find 
upon:  the  testator  generally  supposing,  the  legatee  wff 
survive  him  (61).  If  he  intended  his  wife  to  have  tin 
whole  for  Hfe,  -the  probable  conclusion  was,  that  1m 
meant  the  time  of  division. 

[  287  ]  Upon  the  other  question  the  Court  observed,  that  tin 

case  of  lapse  could  admit  of  no  doubt. 


Jufy  Mk,  6th.      (62)  The  decree  declared,  that  John  Bigg,  the  heir  a 

law  of  the 'testator,  is  entitled  to  so  much  of  the  Gramsdm 

estafc 

(91)  This '  opinion  was  re-  (02)  The  Reporter  was  an 

footed  by  the  Master  of  the  sent,  when  the  judgment  ii 

Roili  in  his  judgment    See  this  cause  was  pronounced 

post,  Vol.  XIII,  376,  filer-'  but  the  decree  is  taken  fron 

gold  v.  Boome*  the  Register's  Book. 
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Mite  as  remains  unsold ;  and  .thai  the  money  produced         1802. 
tythe  sale  of  such  part  as  has  been  sold,  is  to  be  con-       viT^,N 
adored  as  part  of  the  personal  estate  of  the  testator;  Vm 

and  that  the  representatives  of  Elizabeth  Bigg  are  en-         Bigg* 
tided  to  her  share  .of  the  residue  of  the  testator  s  personal 
estate;  and  the  trust  of  the  fund*  was  declared  in  seven 
shares  accordingly. 


FENTON  v.  HUGHES.  1802- 

July  1th. 

T*HE  bill  stated,  that  the  Defendant  Bate  had  formed    Bill  for  dis- 
a  connection  with  LanceUot  for   the  purpose  of  covery,  in  aid 
discounting  bills,  giving  part  money  and  part  goods,  and  °*  *D  *cilon : 
the  purchase  of  annuities ;  and  LanceUot  introduced  Bate     emn.rrer    / 
to  die  Plaintiff,  as  a  person,  who  wanted  to  purchase  ..       • 

goods;    proposing   payiqent   by  bills.      The   bill  then  though  the 
stated  a  transaction  of  that  nature,  and  a  subsequent  discovery 
transaction;  in. which, LanceUot  gave  a  bill  for  500J.  would  be  more 
to. the  Plaintiff  in  consideration  of  bills  and  notes,  and  effectual  than 
doth;  that  an  action  was  commenced  by  the  other  De-  *e  cxa^nV 
fiadanft  Mary  Hughes,  Qui  tarn,  &c.  to  recover  penalties  Uo°  ttt  Ia.w' 
from  the  Plaintiff  for  an  unlawful  and  usurious  contract ;         ,. 
charging,  that  the  action  was  brought  at  the  instance  of  charge  0f  jn. 
the  Defendant  Bate,    and  circumstances  shewing  inti*  terest  in  tije 
■acy  between  the. Defendants  in  support  of  that.    The  Defendant;  ss 
prayer  ef  the  bill  was  for  a  discovery  from  the  Defen-  to  which  he 
dints ;  and  that  the  Plaintiff  may  have  the  benefit  of  [♦288]  ma*  ** 
•such  discovery  at  the  trial  of  the  said  action  so  com-  called 

•  Kir  fliA  Plain* 

nenced  in  the  name  of  the  Defendant  Hughes;  and  that    *        {  . 

the  Defendants  may  be  restrained  from  proceeding  in  thJ  ob;ccyon 

the  action  89  commenced  in  the  name  of  the  Defendant  an(j  jf  cauej 

Hughes,  and  from  commencing  any  other  action  against  against  him 

the  Plaintiff  touching  the  said  matters.  may  be  ex- 

amined upon 

The  Defendant  Bate  demurred;  for  cause,  that  the  *•  "^  dir€- 
ftaatiflf  had  not  shewn  any  right  to  call  upon  the  De- 

T£  fendant 


288 


Idas. 


Fenton 
Hughes. 
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fendant  in  a  Court  of  Equity  ibr  a  discovery  of  the  aai* 
matters ;  and  that  it  appears  of  the. Plaintiff's  own  sh$w 
ing,  that  the  Defendant  Rate  may  be  examined  aa'^ 
witness. 


Mr.  Owen,  in  support  of  the  Demurrer. 

*  . 

Mr.  Romilly  and  Mr.  TV.  Agar,  for  the  Plaintiff. 


Jufg  1th. 

To  a  bill  for 
relief  a  mere 
witness  can- 
not be  a  De- 
fendant; ex- 
cept in  the 
case  of  a  se- 
cretary, &c. 
of  a  corpo- 
ration. 


[  *a89] 


The  Lord  Chancellor. 
This  Demurrer  must  be  allowed.  The  Demurrer  is  pqt 
in  upon  the  principle,  that  Bate  ought  not  to  be  a  Defen- 
dant ;  being  a  mere  witness ;  and  it  is  admitted,  that  it  if 
impossible  ttf  file  a  bill  against  a  person,  who  is  a  mere  wit- 
ness, if  the  object  of  the  bill  is  to  have  relief  in  equity(63). 
That  is  established  by  a  great  variety  of  authorities;  aftd 
the  contradictory  opinions  of  Lord  Thvrlow  and  Lotd 
Kettyon  upon  the  case  of  Cookson  v*  Ellison (64*),  bodi 
admit  that  principle,  with  the  exception  of  one  or  twc 
classes  of  cases.  Lord  Thurlow  in  that  case  supported  th 
exceptions  to  the  answer  of  a  person,  who  was  a  mm 
witness,  upon  the  ground,  that  having  answered  a  pM 
he  was  bound  to  answer  throughout.  Lord  Kenyan  in  i 
•  subsequent  case  expressed  a  different  opinion  (65):  via, 
that,  if  it  appeared  at  any  time,  that  he  was  a  mere  wit- 
ness, having  answered  a  part  he  had  answered  more  thai 
sufficient ;  and  should  not  be  held  to  answer  throughout 
But  the  principle  of  both  decisions  is  the  same;  that  tc 
a  bill  for  relief  a  mere  witness  should  not  be  made  a 
Defendant.    The  eases  of  secretaries  and  book-keepen 


(63)  Ante,  the  note,Vol.  I, 
293.  Weymouth  y.  Bowyer, 
416. 

(64)  2  Bro.  C.  C.  262.  See 
Jerrmrd   v.  Saunders,    ante, 


Vol.  II;  454,  and  the  Yefcr- 
ences. 

(65)  Newman  v.  Godfrey,  9 
j9ro.CC.S32.  SeethtMtet, 
ante,  Vol.  I,  293 ;  II,  458. 
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to  corperntibBp  proceed  upon  another  ground,  now  sanc- 
tioned by  practice,  so  that  it  is  impossible  to  unsettle  it. 
But  the  principle  is  very  singular.     It  originated  with 
Lord  Talbot (66);  who  reasoned  thus  upon  it;  that  you 
cannot  have  a  satisfactory  answer  from  a  corporation; 
therefore  you  make  the  secretary  a  party ;  and  get  from 
him  the  discovery  you  cannot  be  sure  of  having  from 
them ;  and  it  is  added,  that  the  answer  of  the  secretary 
may  enable  you  to  get  better  information.     The  first  of 
those  principles  is  extremely  questionable  j  if  it  were  now 
to  be  considered  for  the  first  time ;  and,  as  to  the  latter, 
it  is  very. singular  to  make  a  person  a  Defendant,  in 
order  to  enable  yourself  to  deal  better  and  with  more' 
raocess  with    those,    whom    you    have  a  right  to  put 
upon  the  record.     But  this  practice  has  so  universally 
obtaaied  without  objection,  that  it  must  be  considered 
established. 


1802. 


Fehton 
Hughes. 


There  have  been  cases  of  agents  to  sell,  auctioneers,  &c. 
made  Defendants  without  objection.  Whether  that 
nose  originally  from  some  interest  in  them,  as  holding 
deposits,  that  would  frequently  entitle  this  Plaintiff  to 
relief  against  them,  I  do  not  know :  but  I  cannot  deny, 
that  such  persons  have  been  made  Defendants,  where  it 
would  be  very  difficult  to  say,  any  relief  was  to  be  prayed 
against  them  at  the  hearing.  But  those  cases  are  upoti 
Ufa  for  relief.  In  Plummer  v.  May  ( 67 )  the  object  of 
the  bill  seems  to  have  been  to  set  aside  a  will  for  fraud ; 
*  an&one  of  the  subscribing  witnesses  was  made  a  De? 
ftndant.  There  was  a  charge,  that  he  bad  an  interests 
ttd  from  the  last  passage  of  the  judgment  you  may 
collect,  that  it  was  not  a  mere  charge  of  interest,  but  of 
such  species  of  interest,  that  at  the  hearing  there  might 
bare  been  a  decree  for  an  account  against  him.    As  to 

that 


(06)  Wyck  v.  Meal,  9  P. 
Wtf.310. 


(07)  1  Vci.  426, 


[•290] 


*90 


1802. 


Fenton 

v. 
Hughes. 


A  party  hav- 
ing called  a 
witness  can- 
not discredit 
him. 


[•891  ] 
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that  case  I  only  say,  unless  it  was  upon  a  bill  for 
I  do  not  know  how  to  understand  it. 


• .  • 


This  is  a  mere  bill  for  discovery ;  stating  the  inten 
of  Bate  in  the  action  brought  by  the  Defendant  Mm 
Hughes;  and  seeking  as  against  him  those  discovers 
to  which  I  Would  for  the  present  without  prejudice  suj 
pose  the  Plaintiff  entitled  as  against  her,  a  discovery  1 
enable:  him  to  defeat  her  action ;  and  then  the  question  i 
whether  this  sort  of  charge  of  interest  in  this  bill,  a  mes 
bill  for  a  discovery,  and  an  injunction  to  stay  trial  t 
the  discovery,  makes  Bate  any  thing  but  a  witness, 
was  contended,  1st,  that  he  is  a  mere  witness :  ftadl 
that  he  may  be  called  at  law,  so  as  to  make  it  impossiU 
that  he  could  do  any  harm  or  any  good,  via.  by  fir 
stating  his  interest,  and  so  discrediting  him  before  tl 
examination.     As  to  that,  at  the  Old  Bailey  the  Jndgi 

• 

would  not  permit  that  to  be  done,  even  upon  the  exam 
nation  in  reply;  holding,  that  you  give  him  credit  t 
calling  him ;  and  they  would  not  permit  you  to  breath 
suspicion'against  him,  if  you  did  not  like  his  cross-ex 
urination.  That,  I  was  informed,  had  been  settled  vpc 
conference  by  all  the  Judges.  I  must  therefore  consiA 
Bate,  if  he  is  a  witness,  as  a  witness  having  credit  gjvf 
him  by  those,  who  call  him. 

The  question  however  is,  whether  he  can  be  examine 
at  Law  for  the  Plaintiff  hr  Equity  with  the  same  benefi 
that  would  result  from  a  discovery  here.  If  he  can,  i 
no  relief  is  to  be  given,  it  would  introduce  a  new  dm 
•of  cases  to  permit  a  bill  for  discovery  to  be  filed  again 
a  party  so  purely  a  witness.  It  is  impossible,  that  he  es 
be  examined  at  Law  against  the  Plaintiff,  if  the  bffl  : 
true;  for  he  may  be  examined  upon  the  Voir  dire;  an 
then  his  interest  will  come  out.  It  is  impossible  also  ft 
the  Plaintiff  at  Law  to  prevent  his  being  examined  fc 
the  Defendant;  for  he  may  waive  the  objection  of  into 

its 
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Defendant  therefore  may,  with  some  excep- 
tion*, be  examined  *t  Law  by  parol  as  effectually  as  here 
by  Writing.    The  exceptions  are  these.    First,  I  cannot 
tttkfy  myself,  -that  a  Subpcenu  daces  tecum,  is  an  opera- 
tive lor  the  production  of  books,  papers,  and  writings,  sis 
a  Subptema  upon  a  bill  in  this  Court.    Secondly,  in  such 
a. transaction  as  this,  of  considerable  importance!  the  fact 
of  usury  being  to  be  made  out  by  proof  of  the  nature 
and  quality  of  the  cloth,  shewing,  that  the  sale  was  co- 
lorable, inspection  may  be  material*    But  then  the  point 
a>  Whether  upon  the  distinctions  arising  out  of  such 
etrcumstapces  the  rule  not  to  make  a  mere  Witness  a 
Defendant,  especially  upon  a  bill  for  discovery,  has  ever 
been  shaken.    I  can  find  no  such  authority.    This  de* 
nmrrer  therefore  must  be  allowed.    I  will  not  say,  as  it 
is  not  necessary  to  determine,  whether  a  bill  for  relief 
nnght  hot  be  filed,  upon  the  ground,  that  the  examina- 
tion at  Law  must  be  of  necessity  defective  for  bringing 
forward  all,  that  conscience  requires ;  and.  that  what  is 
withheld  is  withheld  by  a  person  having  an  interest  in  the 
question.    But  I  cannot  find  an  authority,  that  a  pejrson 
can  be  made  a  party  to  a  bill  for  discovery  merely,  to  aid 
the  Plaintiff  in  Equity  as  Defendant  at  Law,  upon  the 
-circumstance,  that  the  production  and  inspection  of  goods 
may  be  better  compelled  here* 


Met. 

FkntoK ' 
Httouas. 


> 


the  Demurrer  w,s  allowed. 


« 


•'    • 


FAUQUIER  *,  TYNTE. 

A  MOTION  was  made,  that  the  depositions  in  this 

~       '  language, 


ttvered  out  to  a  Notary  Public,  to  be  appointed  by  the 
Court,  for  the  purpose  of  being  translated, 

Mr. 


1801. 
ThOCbwrtrt- 

ftttd-  *>$m 

rait  feptt^ 
tionfc  itf  the 
Fnmd  *tn->  * 


delivered  out  for  the  purpose  of  being  translated. 


2« 


CASES  IN  CHANCERY. 


iws; 

Fauquibr 
Tvnt*. 


-■  Mr.  Wyatt,  in  support  of  the  motion,  urged  the  1 
sity  of  the  case.  The  depositions  being  so  volmti 
that  the  Notary  could  not  attend  at  the  Office  wi 
giving  up  «I1  his  other'  business.  He  admitted,  1 
thority  could  be  found;  but  compared  it  to  the 
where  an  order  has  been  made  for  delivering  *o 
original  will. 


Though  the 
Court  orders 
an  original 
Will  to  be  de- 
livered out  for 
a  special  par- 
pose,  as  to  the 
jurisdiction, 
Quart* 


'i 


Lord  Chancellor. 
.'   I  ^annot  .order  a  record  out  of  the  possession  c 
officer  of  the"  Court.     Though  in  the  case  of  a 
have  followed  what  my  predecessors  have  done,  I 
could,  answer  die  question,  what  I  could  do  to  th< 
cer,  if  he  refused  to  obey  the  order  (68).   -    • 

(68)  See  ante,  Anon.  Vol.  I,  152,  and  the  note.    Hoc 
Ford  v, ,  VI,  135,  802.     Williams  v.  Flayer, 


343.    Lake  v.  Causfitld,  3  Bro.  C.  C.  2Q3.    Morse  v. , 
1  Dick.  65.   Pierce  y.  Walker,  2  Dick.  48$. 


WALLIS  v.  THOMAS. 


•  ■ .  > 


1802, 
July  1th. 
An  omission      A  MOTION  was  made,'  that  the  usual  directk 

io  a  decree,  if  the  parties  to  be  examined  upon.  Interrogai 

perfectly  of       ^  the  Master  shall  think  fit,  may  be  added  to  tl 

coarse,  sup-     cree^  though  passed  and  entered.    No  notice  had 
plied  on  mo-       .  en  of  ^  m(^m 
tion.    In  this 

iadtatyte  rooQi  « 

the  *som^      *      M**  Hart,  in  support  of  the  motion,  said  it  had 

mo»  direction  done,  where  it  was  quite  of  course. 

.to  examine,  all  '        ' 

jprtiej*  upon        The  Lord  Chancellor  said,  where  the  amendn 

Intattogato-      that,  which  would  have  been  put  in  of  course,  n 
rot  being 

omitted,  an  or- 

darwas  made,  on  motion,  that  the  Master  should  be  at  liberty  to  cxamii 
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mote  than  what  is  necessary  for  the  prosecution  of  the 
point  of.  the  decree  and  quite .  of  course,  there  was .  no 
harm  in  it. 

Mr.  Cox  (Amicus  Cur  ice)  said,  it  had  been  done  by 
Xord  Ahanley  in  Smith  ▼.  Draper,  and  by  the  present 

Master  iff  the  Bails,  in.  another  case. 

•  ■ 

The  Lard.  Chancellor  however  said,  notice  must  be 
given ;  and  the  motion  having  stood  over  for  that  purr 
pose,  his  Lordship  finally  made  an  order,  that  the  Master 
l)e  at  liberty  to  examine  the  parties  upon  Interrogatories, 
instead  of  varying  the  decree  (69). 

(09)  See  the  next  case,  and  Eyles  v.  Ward,  Yow  vr 
Towjuhend,  1  Dick.  58,  59.  Post,  Netchouse  v.  Mitford, 
Use  v.  ffobb?,  Vol.  XII,  450,  8. 
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1802. 


Wallis- 
Thomas. 


*■■. 


PICKARD  v.  MATTHESON. 

A  MOTION  was  macje,  that  the  usual  direction  to 
take  an  account,  of  the  personal  estate  may  be 
ipsfrted  in  the  decree,  The  bill  was  filed  by  creditors 
against  executors  for  an  apcount;  and  the  Defendants 
submitted  to  account  in  the  usual  way.  The  usual  de- 
cree vfas  made  at  the  Rolls  for  an  account  of  wh^t  was 
doe  to  the  Plaintiffs  and  all  other  creditors,  &c.  with  a 
direction  to  compute  interest  upon  such  debts  as  carry 
interest,  &c, ;  and  it  was.  ordered,  that  the  Defendants 
should  transfer  to  the  Accountant  General  1000/.  Bank 
Annuities  admitted  to  be  standing  in  their  names;  and 
farther  directions  were  reserved :  the  decree  omitting 
the  direction  for  an  account  of  the  personal  estate. 


1802. 
Nov.  131*. 
An  omission, 
in  a  decree/  ' 
if  perfectly  of 
coarse,  sap- 
plied  on  mo- 
tion; viz.  in 
the  usual  -de- 
cree  upon  j) 
creditor's 
against  exe- 
cutors the 
direction  lor 
an  account  of 
the  person's! 
estate. 


tfr. 


£94  CASES  IN  CHANCERY: 

IBO&  Mfc.  Hart,  in  support  of  the  motion  said,  thai  was  i 

Pickard      lliere  c'e,*5a^ em>r '  *"*  **  obJ«ct  °*  l*ie  n***11  ***■  *■ 
v.  save  the  expenCe  of  a  rehearing. 

Mattheson. 

Lord  Chancellor.  * 

This  is  80  purely  of  course,  that  upon  that  ground  I 
may  interfere*  If  there  was  a  shadow  of  doubt,  you 
ought  to  go  to  the  Master  of  the  Rolls,  who  made  the 
decree.  But  it  is  so  very  clear,  that  you  may  take  die 
order  (70). 

(70)  See  the  preceding  case,  and  the  references. 


Rolls. 

1802.  SCAWEN  v.  BLUNT. 

Juh  9th,  12*/*. 
it.  tenant  for    jgAMUEL  POWELL  by  his  will,  dated  the  SSd  <* 

life,  in  ease  November,  1778,  devised  to  his  wife  Sarah  Powei 

she  should  so  his  messuage,  form,  and  lands,  and  all  other  his  estate 
long  continue  #  i^e  m  Surrey,  with  the  appurtenances ;  to  bold  tin 
unmarried;  in  ^^  to  ^er  and  her  assigns  for  and  during  the  ten 

7  .  .  of  her  natural  life;  and  from  and  immediately  after  to 
marriage   to  .  , 

her  in  fee*      decease,  h6  gave  and  devised  the  same  premises  to  hi 

in  case  of  her  great  niece  Louisa  Scawen  for  and  during  the  tern  0 

decease  un-      her  natural  life,  in  case  she  should  so  long  contimM 

married,  to      unmarried :  but  in  case  of  her  marriage,  then  he  gaw 

her  sisteir  B.    m£  devised  the  said  messuages,  &c.  to  her,  her  beff 

in  fee.   A*  and 

A.  and  the 

husband  of  B.  joiped  in  a  sale  by  fine. 

The  purchase-money  was  laid  cot  in  the  funds  in  the  names  of 
trustees  without  any  declaration  of  trust  or  agreement  as  to  the 
application :  nor  was  any  notice  of  this  fund  taken  in  the  wills  of  B. 
and  her  husband.  B.  being  the  survivor,  made  a  general  disposition; 
of  all  her  personal  estate  in  favour  A.  A.%  though  still  unmarried* 
held  absolutely  entitled  to  the  stock. 
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jnd  assigns  for  ever:  but  m  case  of  her  decease  un- 
married,  then  upon  her  decease  he  gave  and  devised 
die  same  to  her  sister  Mrs.  Winifred  Blunt,  her  heirs 
and  assigns  .for*  ever. 


IMS; 


SCAWN 
V. 

Blurt. 


The  testator  died  soon  'after  the  execution  of  his  will. 
Sarah Powell  took  possession;  and  Continued  in  pos- 
*  session  till  her  death  *%  then  Louisa  Scawen  took  pos- 
session. In  1788  Louisa  Scawen  and  Winifred  Blunt 
came  to  an  agreement  to  sell  the  estate ;  aad  accordingly 
by  indentures  of  lease  and  release,  dated  the  1st  of  June, 
1788,  and  a  fine,  Louisa  'Scawen,  and  Samuel  Blunt,  the 
husband  of  Winifred  Blunt,  and  Winifred  Blunt,  conveyed 
the  estate;  and  their  several  rights  and  interests  therein, 
to  John  Arnold  for  the  sum  of  2100/.  There  was  no 
covenant  in  the  indentures  respecting  the  application  of 
die  purchase-money,  or  any  deed  of  trust  made  in  re- 
lation  to  it,  or  any  notice  taken*,  or  claim  set  up  by  Blunt 
tir  his  wife. 


[•295] 


Samuel  Blunt  died  on  the  1st  of  January,  1800,  having 
hf  his  will  given  to  his  wife  Winifred  1000/. ;  and  ap- 
pointed Henry  Blunt  and  Winifred  Blunt  his  executor 
and  executrix;  but  did  not  take  notice  of  the  Bank 
Annuities.  Henry  Blunt  alone  proved  the  will.  Winifred 
Blunt  claimed  her  legacy  of  100W.  She  neve*  did  any 
act  with  respect  to  the  Bank  Annuities :  but  she  died  on 
die  2d  of  February,  1800;  having  by  her  will,  dated  die 
31st  of  January,  1800,  bequeathed  to  Miss  Scawen  all 
her  personal  estate,  money,  and  effects,  of  all  kinds 
whatsoever,  of  which  she  should  die  possessed,  and  all 
money  due  to  her,  or,  that  should  become  doe ;  and  she 
appointed  Henry  Blunt  her  executor. 

The  bill  was  filed  by  Louisa  Scawen,  who  was  still  m^ 
married,  against  Henry  Blunt  and  the  representative  of 
the  surviving  trustee ;  stating  these  circumstances ;  and 

that 


Sft* 
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8oawhn 
Bmjnt* 


[  «296  ] 


that  upon  the  execution  of  the  deeds  Arnold  paii 
purchase-money  2100/.  to  Louisa  Scawen}  who  n 
diately  placed  it  in  the  bands  of  Martin  York  and. 
Ham  Birch,  the  trustees  and  agents  for  the  manageme 
her  affairs ;  who  shortly  after  repaid  100/.,  part  there* 
Louisa  Scawen  /  and  invested  the  remainder  in  the 
*  chase  of  2649/,  3  per  cent.  Consolidated  Bank  Amu 
in  their  flames ;  and  paid  the  dividends  to  the  Pla 
until  the  death  of  the  survivor  of  them.  The  bill  pn 
that  the  Plaintiff  may  be  declared  absolutely  entitle 
the  Bank  Annuities  and  a  transfer* 


The  Defendant  Blunt  by  his  answer  stated,  tha 
did  not  know,  whether  the  money  was  paid  to  or  bj 
Plaintiff  in  the  presence  .of  Samuel  Blunt  and  his1 
or  either  of  theip.  He  admitted,  that  Samuel  Blunt 
no  act  in  respect  of  the  prepenses  or  the  consideratioi 
the  sale  09  the  annuities,  other  than  as  above  menti 
at  the  time  of  the  sale ;  and  he  submitted,  whether  ui 
the  circumstances  the  interest  in  the  annuities  in 
$vent  of  the  Plaintiff's  death,  unmarried,  passed  in 
tbe  will  of  Samuel  Blunt ,  qx  under  that;  of  Winifred  fi\ 


Mr.  Richard?  and  Mr.  Heald%  for-  the  Plaintiff. 
The  Plaintiff  claims  this  fund,  even  if  sbe  should 
marry,  either  as  having  become  her  property  by  thf 
of  M*.  and  Mrs.  Blunt,  or  Under  the  wjll  of  Mrs.  Bi 
having  survived  her  husband ;  who  nevpr  reduced  it 
possession.  These  parties,  aware  of  their  rights,  < 
ourred  in  a  sale;  and  permitted  the  purchase-mone 
be  paid  to  this  Plaintiff  solely.  They  do  not  call  for 
declaration  of  truBt.  The  circumstance,  that  Mr.  B 
allowed  the  money  to  be  laid  out  in  stock  by  the  agent 
the  Plaintiff,  without  any  interference  by  him,  is  in< 
sistent  with  an  intention  of  reserving  any  right  to  him 
That  is  evidence  of  his  allowing  the  Plaintiff  to  keep  \ 
her  own ;  and  no  person  claiming  under  him  pan  con 
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diet  that.  His  conduct  precludes  his  representative  froto 
daiming  this  money.  There  is  a  material  distinction  be- 
tween  the  cases  of  the  husband  receiving  the  money,  and 
Ids  permitting  it  to  be  paid  to  trustees.*  In  the  tatter 
case  he  could  not  get  it  without  making  a  provision  for 
+ his  wife.  But  in  this,  instance  there  was,  no  title  to 
receive  it.  It  was  incumbent  upon  him  then-  to  obtain 
a  declaration  of  trust/  particularly  upon  property,  that 
was  subject  to  contingency.  It  is  fair  to  presume,  that 
he  meant  to  abandon  his  rights, 


39ft 


<  k 


Upon  the  other  point,  this  personal  fund,  as  it  turned 
out  to  be,  survived  to  Mrs.  Blunt;  having  neve*  been 
reduced  into  possession  by  her  husband.  The  only  diffi- 
culty arises  from  the  nature  of  *  the  subject,  of  which  this 
fbnd  is  the  produce,  real  estate,  under  these  limitations. 
The  husband  .could  not  have  done  any  act  to  aflfecit  it 
after  his. death.  It. changed  its  nature;  and. became 
money  due  in  respect  of  the  ettate  of  the  wife.  Then  it 
is  due  to  the  husband  as  a  chose  in  action,  belonging  to 
him  in  right  of  his  wife ;  and  then  the  rule  of  Jaw  ap- 
plies. The  effect  is  leaving  the  property  still  as  if  it  had 
been  originally  money.  The  interest  of  the  wife  is  not 
gone  by  the  fine  levied,  without  a.  declaration  to  that 
effect;  as  in  the  case,  where  a  woman  levied  A  fine  for 
die  purpose  of  granting  a  building  lease ;  and  the  houses 
were  burnt  down.  The  husband  may  join  his  wife  ih  an 
action ;  and  if  he  does,  and  dies  before  execution,  the 
wife  alone  may  sue  out  a  Scire  Facias. 


lBOai 


SCAWBrtf 
BlttKft 


[•297] 


Mr.  Kenrick,  for  the  Defendant. 
The  only  decree,  that  can  be  made  at  present,  is  for  a 
transfer  of  the  fund,  with  liberty  to  apply  either  upon  the 
death  or  marriage  of  the  Plaintiff,  Whether  this  property 
passed  under  the  will  of  Samuel  Blunt,  or  that  of  his  wife, 
as  there  is  no  admission  of  assets  of  either,  no  other  de- 
cree can  be  made,  till  some  account  is  taken,  to  .ascertain, 

.  ;whether 
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18CHh         whether  this  money  is  wanted  to  pay  debts.  Astotheaban 

Acawkk       donment  suggested)  the  trustees  were  conusant  of  the  right 

r.  of  all  the  patties;  and  were  friends  of  the  family;  whid 

Bumr.       ig  evidence,  that  there  was  no  intention  of  abandonment 

[  *298  ]      f  As  to  the  claim  under  Mrs.  Blunt,  as  the  survival 

this  is  no  .chose  in  action.  After  the  fine  levied  d 
the  interest  passed  out  of  Mr.  and  Mrs*  Blunt*  Thar 
was  a  new.  consideration ;  and  an  implied  prams 
arose  to  pay  to  the  person,  who  in  the  course  of  even! 
should  be  entitled.  That  implied  promise  could  not  aria 
to  the  married  woman :  Abbot  v.  Blqfield  (71),  Rose* 
Bowler  (72),  Doe  v.Potgrean( 73).  Where  a  new  con 
aideration  arises  by  law  in  respect  of  any  property  o 
earnings  of  the  wife,  it  arises  solely  to  the  husband  ;  m 
action  for  such  money  must  be  in  the  name-  of  the  Inn 
band,  alone ;  and  if  the  wife  is  joined*  it  is  a  misjoinder 
if  the  consideration  is  not  wholly  the  wife's :  Brasfyordi 
Smith (74),  Fountain  v.  Smith(l5),  Holmes  v.  Wood(1&) 
In  this  case  the  husband  had  a  contingent  interest  i 
the  estate;  with  which  he  parted;  as  his  wife  parted  wU 
the  fee.  He  might  have  brought  an*  action  solely  in  hi 
own  name  for  the  .consideration ;  which  arose  solely  to  th 
husband;  and  the  wife  had  nothing  to  do  with  it.  Til 
wife  parts  with  the  land  by  fine ;  the  only  act,  by  whid 
she  could  part  with  it ;  and  the  consideration  in  Ian 
belongs  and  arises  to  the  husband.  If,  when  privjttel 
examined,  she  does  not  stipulate,  as  she  might,  that  th 
consideration  should  arise  to  her,  it  arises  in  law  to  be 
husband.  If  it  stands  as  at  Law,  and  there  are  no  cfa 
cumstance8  to  distinguish  it,  it  survives  to  the  husband 
and  not  to  the  wife.  Th*  Anonymous  Case  cited  (77)  i 
Umaiton  v* Lloyd (78)  is  exactly  this  case;  that,  wher 

tk 

(71)  Cro.  Jam.  044.  (75)  I  Sid.  120. 

(72)'  1  Hen.  Black.  108.  (76)  Cited  tWiU.  4*4. 

(73)  1  Hen. Blaok.6to.  (77)  Pmhmer, 217. 

C?4)  Oro.Jmm.n.  (78)  Palmer,  213. 
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die  husbqnd  and  wife  sell  lands  of  the  wife)  and  frith  the 
money  purchase  ether  lands,  that  is  a  jointure  within  the 
Statute,  11  Hen.\ll;  the  money  being  a  chattel  vested 
♦in  the  husband;  of  which  he  might  dibpose,  as  he 
phased.-  This  fund  therefore  belongs  to  the  executor 
of  die  husband,,  and  did  not  pass  by  the  wOl  of 
Mn.Bkmi. 


1803* 
Scawbh 

[•299] 


Mr.  Richards,  in  Reply. 

The  ease  last  cited  does  not  apply.    If  the  money  had 

been,  paid  to  the  husband,  it  would  have  been  chattels 

belonging  to  him  in  his  own  right    But  he  never  actually 

or  by  implication  received ;  unless  payment  to  the  Plaintiff 

can  be  considered  payment  to  him,  as  payment  to  his  agent 

would  have  been;  a  payment  to  his  use.  This  case  is  new 

hi  the  circumstances :  the  money  being  the  property  of  the 

wife;  and  changing  its  quality  by  the  act  of  the  hpsbaad 

k  §ti!  ia  money  arising  from  her  estate;  the  property  of 

the  wife  not  reduced  into  possession,  unless  payment  to 

die  Plaintiff  can  be  considered  as  payment*to  the  huar 

had ;  as  it  cannot ;  for  to  a  certain  extent  she  has  be* 

yoad  kU  doubt  a  right  to  receive  it.    It  was  paid  to  her 

agents  by  die  purchaser,  subjeot  to  the  trusts  belonging 

to  it    The  husband  could  not  have  brought  an  action* 

It  was  liable  to  her  action  only.    He  had*  some  interest, 

bat  very  remote;  which  could  not  at  all  affect  the  right 

of  the  wife. 


The  Master  of  Rolls. 
If  it  was  necessary  to  decide  this  cause  upon  the  ques- 
tion as  to  an  implied  gift  or  abandonment  by  Mr.  Blunt 
of  whatever  interest  he  might  have  had,  some  inquiry 
Would  be  necessary  as  to  the  circumstances  of  the  trans- 
action. But  it  is  not  necessary  for  the  Plaintiff  to  resort 
to  that  ground  of  claim.    AH  the  parties  interested  in 

the 


July  12/A. 
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Blunt. 


[  •SOO] 


Contingent  in« 
terest  devis- 
able, &c. 


the  estate  concurred' in  a  sale;  but  without  anydeclari 
tion  or  agreement  as  to  the  manner,  in  which  the*  pi 
duce  should  be  divided,  employed,  or  secured.  '  The** 
sequence  is,  there  resulted  td  all  the  same  interest  i**i 
produce  of  the  real  estate,  that  they  had  in  the  real  6*0 
•itself.  The  Plaintiff,  if  she  had  married,  would  faff 
been  entitled  to  the  whole;  because  in  that  event  4 
would  have  had  the  fee  simple  of  the  estate.  If  she  A 
not  marry;  she  would  be  entitled  to  the  interest  for  h 
life ;  and  upon  her  death  without  being  married  it  wda 
go  to  her  sister  Mrs.  Blunt.  AH  they  have  done  is  * 
convert  the  land  into  money;  leaving  untouched,  tt 
disposition  by  the  will;  to  which  we  must  still  resort,  i 
asoertabl  the- interests  of  the  parties.  This  brings  it  t 
the  same  point,  as  if  he  had  originally  given  montf  A 
the  same  manner  as  he  has  given  the  land.  Except  bj 
some  special  agreement  no  one  could  claim  one  shiBtyj 
for  the  only  present  right  is  that  of  the  Plaintiff;  and 
that  only  to  the  interest,  not  to  any  part  of  the  moMf 
itself.  Mr.  Blunt  could  nbt  have  said,  part  of  die  moMf 
belonged  to  his  wife,  and  consequently  to  him  in  feetf 
right.  If  there  was  any  part  of  the  price,  which  skf 
could  immediately  have  claimed,  it  would  have  imme- 
diately become  his,  and  would  have  vested  in  him;,  ai 
whatever  became  of  it,  he  might  have  claimed  it;  sal 
liaVe  followed  it  as  his  own.  But. the  utmost  he  or  *J 
of  the  parties  could  insist  upon  against  each  other  id* 
that  it  should  be  laid  out  upon  the  trusts  of  the  w3L 
Now,  being  paid' to  trustees  without '  any  declaration  or 
agreement,  the  implied  or  resulting  trusts  must  be.  those 
of  the  will.    Then  it  is  in  nature  of  a  chose  in  actio** 

_  • 

.The  husband  has  done  nothing  to  reduce  it  into  pos- 
session. Therefore  it  survived  to  the  wife ;  and  though 
a  contingent  interest,  it  was  devisable,  &c.  and  passed  ty 
the  will  (79).    The  Plaintiff  therefore  unites  in  herftH 

evcrj 


■»  » • 


(79)  Ante,  Perry  v.  Pketips,  Vol.  I,  251. 
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every  possible  rigKt  to  the  money :  but  a  transfer  can-  1802. 

not  be  directed  till  some  inquiry  as  to  the   debts  fune-  c^*^ 

ral  expences,  &c.  of  Mrs.  Blunt.     Direct  that  inquiry ;  Vm 

and  reserve  farther  directions  ( 80 ).  Blunt. 

(80)  Blount  v.  Bestland,  ante,  VoL  V,  615. 


[301] 
1802. 

DAY,  Ex  parte.     *  J"b  ™*> 

181*. 

JOSEPH  DA  Y  lent  and  transferred  to  John  Elvy    Bond  upon  a 
the  sum  of  500/.  5  per  cent.  Navy  Annuities ;  and  loan  of  stock, 
Ehp,  in  order  to  secure  the  replacing  and  re-transfer  of  *°  sccaro  a  ra- 
the said  annuities  to  Day  by  a  bond,  dated  the  19th  of   ,  °*ei[ .an . 

the  dividends 
April,  1798,  became  bound  to"  Day  in  1000/.  condition-  .     ^    mean 

edj  that  if  Elvy,  his  executors,  &c.  should  on  or  before  tjme- 
the  25th  of  March  next,  transfer  to  Day,   his  execu-    m.     0ki:eor 
ton»  &c .  500/.  5  per  cent.  Navy  Annuities,  and  likewise  becoming  a 
should  answer,  pay,  and  make  good,  to  Dap,  his  execu-  bankrupt  after 
tors,  &c.  all  dividends,  interest,  and  produce,  which  in  the  day  mon- 
th* mean  time  should  or  might  be  paid,  made,  or  received,  tioncd  in  the 
on  account  of  the  sum  so  lent  by  Day;  or  which  he,  his  condition, 
executors,  &c.  could  have  received,  or  would  have  been  P^of  was  a  " 

entitled  to,  in  case  the  stock  had  remained  as  bis  pro*  A    r  ,, 

'  -,,.,.,  amount  of  the 

peity,  the  obligation  should  be  void,  dividends  due 

before  the 
The  stock  was  not  replaced  in  the  life  of  Day,  nor  since  bankruptcy, 
his  death.    Elvy  became  a  bankrupt.     The  executors  of  and  the  value 
-Day  attempted  to  prove  as  a  debt  under  the  commission  °'  t*le  8toc^ 
»o  much  as  was  equivalent  to,  and  would  have  replaced,  at  *  . 

•sid  5QQL  Navy  Annuities  at  the  date  of  the  commission,    .  °     ^mmiUm 

sion,  by  ana- 
together  with  so  much  as  was  due  for  dividends  accrued  i        to  tho 

thereon:  but  the  assignees  objecting  to  their  proving  any  case  0f  in, 

Urger  sum  than  was  equivalent  to  the  Navy  Annuities  on  unities. 

the  day  mentioned  in  the  condition  of  the  bond,  the 

Commissioners  only  permitted  a  claim  to  be  entered ; 

Vol,  VII.  U  upon 
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t«tt|.        upon  wfeiob  the  petition  was  prestufed;  pitying,  Ai 
**^  th$  petitioner*  joay  be  admitted  to  prove  such  soma 

Exnarte       w*^  **  ^ufrdent  *°  &©  ***<*  500/.  Navy  Annuities  i 

the  date  of  the  commission,  together  with  such  aunt  a 
may  remain  due  to  the  estate  of  Day  for  the  dividends 
which  had  accrued  thereon. 

Mr*  Romitty,  in  support  of  the  Petition — Mr.  Cqx,  f? 
the  Assignees. 

% 

[  $Qft  ]  The  Lard  Chancellor. 

..   J*kl  Wrt*  I  have  been  furnished  with  a  case  before  the  Loot 

Compossioners  4^hkursi  and  Wilsa*  in  1792,  Ex  pmn 
Leach ;  in  which  the  order  was  to  prove  the  value  of  t& 
stock  at  the  date  of  the  order.    That  cannot  be  right] 

* 

for  that  makes  it  depend  upon  the  time,  at  which  the 
party  chooses  to  apply.  The  date  of  the  day,  on  whiefc 
the  bond  becomes  forfeited,  is  not  right;  for  then  tto 
value  of  the  stock  at  that  time  must  be  estimated;  apdl 
do  not  see,  how  proof  can  be  admitted  for  the  dividends 
in  the  intermediate  time;  for  it  must  be  a  debt  carrying 
or  not  carrying  interest  *  It  cannot  be  a  debt  carrjvg 
dividend.  The  proof  as  to  annuities  secured  by  bond(8i ) 
affords  the  same  principle.  If  there  is  a  breach  of  At 
condition,  and  you  take  the  value  at  that  time,  you  en* 
r ..  not  give  proof  of  the  arrears  of  the  annuity  as  such:,  tat 

there  also  it  must  be  a  debt  carrying  or  not  carrying  inte- 
rest at  that  day.  If  the  time,  at  which  the  party  chotf* 
to  apply,  is  taken,  suppose,  he  does  not  apply,  till  divi- 
dends subsequent  to  the  bankruptcy  become  paystfo 
they  could  not  be  proved:  for  this  reason;  that  the  deb* 
must  be  due  at  the  time  the  Commission  issues:  Thi* 
distinction  was*  acknowledged  in  the  older  law  as  to  an* 
nuities;  for  formerly  a  man  might  insure  the  growing 

paymtnfe 

(81)  3y  *tat  6  Geo.  IV,  c.  16,  i.  54,  the  v*Iue  of  any  sa? 
Unity  msy  be  proved.  See,  as  to  the  principle  of  valuation 
J2r  parte  Whitehead,  post,  VoL  XIX,  667.  1  Her.  10, 1*7 
1  Rom,  MS. 
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payments  of  an  annuity,  but  not  the  arrears ;  which  were  1802. 

a  debt:  the  former  being  subject  to  this   contingency;         tT^ 
that  if  the  life  tailed,  the  annuity  would  be  gone;  to      »        *. 
which  the  arrears,  that  had  become  a  debt*  were  not 
Sable.     But  since  Edie  v.  Anderson,  before  Lord  Kenyan, 
you  may  insure  arrears  of  annuity  or  any  other  debt  (  82).     Arrears  of 
Suppose  an  annuity*  upon  which  there  were  no  arrears :  annuity  or  any 
the  annuity  must  be  valued  at  the  time  of  the  Commis-  other  debt  in? 
sion.    It  will  be  said,  that  is  for  the  benefit  of  the  an-  W*M*. 
mutant,  if  the  annuity  is  for  Hfe;  and  that  is  true  in 
.general;  though  the  state  of  health  may  make  a  great 
difference. 

Upon  the  whole  the  best  rule  will  be  to  permit  the  [  90S  J  . 
proof  for  such  dividends  as  became  due  before  the  bank- 
ruptcy, as  a  debt,  and  the  value  of  the  stock  at*  the  day 
die  Commission  issued.  This  is  liable  to  some  objection, 
1  admit ;  but  in  a  less  degree  than  any  other  rule ;  and  it 
is  more  analogous  to  what  the  Court  would  have  done 
before  any  statute  respecting  bonds  with  penalties  at 
Uw.  In  those  cases  the  party  would  have  been  relieved 
igainst  the  penalty  by  making  good  the  condition :  viz. 
by  paying  past  dividends  and  replacing  the  stock.  A 
.Commission  of  bankruptcy  is  to  some  intents  an  exe- 
cution. The  penalty  therefore  is  due  at  the  time  of  the 
Commission;  and  against  that  there  would  be  relief  by 
replacing  the  stock,  and  repaying  the  former  dividends. 
Without  interfering  with  proceedings  in  the  Court  of 
King's  Bench  this  rule  must  prevail  in  bankruptcy,  to 
jowfrve  the  analogy  to  annuities  (83). 

(82)  Equitable  interest  insurable,  post.  Vol.  XVII,  253. 

(83)  Post,  Ex  parte  King,    Ex  parte  Mare,  Vol;  VIII, 

toit  5.    Ex  parte  Coming,  IX,  115.    Ex  parte  Granger, 

A,  849.  '  22*  parte  Gardner,  XI,  40.     Ex  parte  Campbell, 

XVI,  044.    Ex  parte  Rutherford,  cited  XVII,  268.     Utter- 

**  v.  Vernon,  3  Term  Eep.  638.    4  Term  Rep.  470.     Ex 

fvteAleoek,  iVtt.  if  Bea.  11Q.  lJ?a<e,323.  Ex  parte  Elder, 

*Mufct.  282. 

U2 
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™<*.  EDMONSON,  Ex  parte. 

JufyXMh. 
Though  a         HPHE  object  of  this  petition  was,  that  the  petition!^ 

Commission  creditor  under  a  Commission  of  bankruptcy  shou^ 

of  bankruptcy  be  ordered  to  pay  the  costs  of  the  several  applicatio: 
cannot  stand    made  for  the  purpose  of  impeaching  the  Commission 
pon  a  con-    ^e  ^^0,^,.  having  obtained  a  verdict  against  it      j 
certed  act  of  r  .•..?/«,.  ? 

bankniDtcv    it  6*®**  many  contradictory  affidavits  were  read. 

may  be  sap- 
ported,  if  any      The  Lord  Chancellor  upon  the  result  of  the  affidffvfo 

other  aot  of     dismissed  the  petition.     His  Lordship  declared  bis  opi- 

bankruptcy,       nion)  first,  that  it  is  not  a  fraud  to  take  out  aComnuw- 

no*  liable  to    g-on  for  fae  purpose  of  defeating  an  execution ;   and 

jcc  on,  even    ^oiidi   ^e    affidavit  of  the  petitioning  creditor 
has  been  com-    ,,,-.,  it_  .  *    .  i      . 

mitted*  and      s"ou*d  recite  that  purpose:  that  being  no  more  than  be 

the  pri-  h*8  a  right  to   do ;  and  better  kthan  that  one  creditor 

vity  of  ^  ^^J  •  should  sweep  away  the  whole  by  an  execution ;  though 
the  bankrupt  undoubtedly  he  might  do  so :  each  being  to  do  the  best 
is  no  objec-  for  himself.  There  was  some  difference  of  opinion  upon 
tion:  nor,  that  ^  -m  the  Court  of  Common  Pleas;  and. Lord  Chief 
e  p  ^ec  .  °     Justice  Eyre  was  of  a  contrary  opinion. 

sion  is  to  de- 
feat an  exe-        Secondly,  a  Commission  of  bankruptcy  may  be  aup- 

cation.  (See      ported,  notwithstanding  tbe  privity  of  the  bankrupt,  and 
the  note  (84).)    it  l6  now  settled,  though  formerly  it  was  otherwise,  that 

a  commission  cannot  stand  upon  a  concerted  act  of  bank- 
ruptcy (84):  but  if  any  other  act  of  bankruptcy  has 
been  committed,  not  liable  to  that  objection,  even  that 
Commission  may  be  supported ;  as  in  a  case  of  the  bank* 
ruptcy  of  an  agent  of  the  Duke  of  Portland  at  Net* 
castle. 

(84)  Tbe  act  of  bankruptcy  by  the  declaration  of  inaoi* 
vency  excepted  :  Stat.  6  Geo.  IV.  c.  10.  a.  6,  7. 


CASES  IN  CHANCERY.  304 


ROUGEMONT  9.  The  ROYAL  EXCHANGE 

ASSURANCE  COMPANY.  1*»- 

JulyUtJL 
JR..  ROMILLY,  for  the  Plaintiff,  claiming  under    To  obtain  a 
.  a  Policy  of  Insurance,  as  upon  an  average  loss,  Commission  to 
»  cargo  having  been  damaged  in  consequence  of  the  cxamin6  Wlt* 
p  being  bulged  upon  the  voyage,  moved  upon  affi-  -t .       f  * 

rit;  for  a  commission  to  examine  witnesses  ,at  Ham-  g       to  gUte 

"g&*  the  points,  to 

which  it  is  in- 
Tke  Attorney  General,  for  the  Defendants,  opposed  tended  to  e*- 
>  motion ;  observing,  that  it  was  expressly  denied,  that  amino»  or  *&• 
1  ship  was  bulged  in  the  voyage ;  and  suggesting,  that  ^^^ 
ry  ought  to  name  their  witnesses,  and  the  points  to 
ich  they  meant  to  examine*. 


witnesses. 


Ifr.  RomiUy  said,  it  was  necessary  to  examine  wit- 

■es  at  Hamburgh  to  the  fact  of  the  damage  of  the 

argp :   but  upon  such  a  motion,  the  subject  arising      [     805  ] 

road,  an  affidavit  is  not  necessary ;  and  it  was  deter- 

Bed  in  Oldham  v.  Carleton  (85),  that  it  is  not  neces- 

j  to  state  the  points,   to  which  the  examination  is 

ended. 

The  Lord  Chancellor  made  the  Order  (86> 

[8*X  4  Bro.  C.  C.  88.  land,  post,  Vol.  XIX,  872 ; 

$8)  On  such  Commissions     aqd  the  note,  878.  Coop.  222, 
KrsJJy  see  Noble  v.  Gar- 


*0B  CASES  IN  CHANCERY. 


1802.  HANSON  v.  GARDINER. 

July  15M. 
Injunction  ob-  HTHE  Attorney  General  and  Sir  Thomas  Tur 
tained  on  affi-  the  Plaintiff,  shewed  cause  against  dissoh 

dfcvtts  against  injunction  upon  the  answer  put  in.    The  ptttye 
dotting,  and     ^jjj  was  for  m  injunction  against  cutting  dowt 

£*1,     ?•  or  wood  in  a  wood  or  coppice,  consisting  of  all 

wile,  in  a  . , .      ,  -  n       •  ■    * 

wood-  the        acres,  within  the  manor  of  Bromley,  and  dep 

Plaintiff  pray-  cattle  therein.  The  injunction  was  granted 
tog  the  injunc-  Master  of  the  Rolls  upon  affidavits.  The  Plainti 
tton  as  tenant  sented  himself  as  seised  in  fee  of  this  wood  a 
m  fee,  or  as  pjce.  which  were  formerly  inclosed  5  but  that  ww 
°;  6  ago  the  inclosure  was  thrown  down;  and  cons 
invu  A  fli  damage  done  to  him  by  the  cattle  of  the  con 
statute :  the  trespassing  thereon.  The  Defendants  contend* 
Defendants  ^e  Plaintiff  was  not  seised  in  fee.  The  Plaintiff 
denying  the  insisted  upon  his  right  as  Lord  of  the  Manor  un 
former  title;  Statute  of  Merton  (87).  The  Defendants  stati 
and  as  to  the  there  are  large  patches  of  pasture  within  the  wood 
alter  claiming  ^^^  they  claimed  as  commoners  a  right  of  f 

„.  ,      and  that  after  this  inclosure  there  would  not  be  w 

pasture  and 

estovers-  and  ^ommon  °f  pasture.  The^  also  claimed  com 
stating,  that  Estovers;  and  denied,  that  the  wood  and  coppic 
after  r^q/w*-!  ever  inclosed.  They  stated  various  encroachn* 
the  in-  ^  J  *  the  Plaintiff;  that  for  some  time  they  acquiesce 
closure  suffi-  finding  hi8  •  encroachments  increase,  they  at  \ca\ 
cien    common  gjgte(j;  wnicn   produced   an  action   of  trespass 

wooPld  'Z  be  ***»«*'  Whlch  w  tried  at  *'  Summer  ***** 
left*  the  Plain-  ^^  the  PlahttJff  was  nonsuited.     He  afterwards, 

tiff  having  be-  permitted  the  enjoyment  for  some  tinie,  gave  noti 
fore  the  bill  he  would  inclose  under  the  statute  (88 )  of  Geo.  II, 
filed  been  non-  in 

suited   in  an 

action  of  tres-      (87)  Stat  20  Hen.  Ill,  c.  4.         (88)  Stat.  29  Geo.  1] 
pass;  and   en- 
tered into  an  agreement  with  some  of  the  tenants.    The  injunction 
dissolved  upon  the  answer.    Whether  the  original  and  new  affidavit! 
could  be  read  in  such  a  case,  Qiuere. 
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teloaiufe  was  ordered  at  the  Se&sions  under  an  agfrfce- 
netit  with  some  of  die  commoners :  but  the  Defendant* 
Eppealed ;  and  that  order  was  quashed. 

•The  Attorney  General  and  Sir  Thomas-  Turton  pressed 
b  haye  the  injunction  continued  to  the  hearing,  and  to 
tfcte  two  issue*  directed;  first,  to  try  the  right  of  the 
lefendants,  as  commoners ;  a&4  secondly,  whether,  sup- 
being  the  wood  inclosed,  there  would  be  sufficient  com- 
Km  left  for  the  tenants.  They  insisted,  that  the  princi- 
le  of  the  hill  was  not  new:  Arthington  v.  JFawkes(89). 
Veekes  v.  Slake  (  90).  Shakespear  v.  Peppin  (  91 ).  In 
be  last  of  those  cases  Lord  Kenyon  read  a  manuscript 
rite  of  Lord  Chief  Justice  Wiliest  laying  down  the  broad 
tppoeition,  that  a  man  may  inclose  againfet  common  of 
iHture  notwithstanding  common  of  estovers. 


*    . 


They  also  insisted,  that  they  were  entitled  to  maintain 
he  injunction,  not  only  by  the  affidavits  originally  filed, 
Aft  also  by  fresh  affidavits;  citing  Robinson  v.  Lord 
fyrok  (92),  Isaac  v.  Humpage  (93),  and  Gibbs  v. 
3hfe(9*). 

a  I 

Mn  Mansfield  and  Mr.  P&mberton,  for  the  Defendant** 
-^This  bill  is  new.  Such  an  injunction  has  Hot  been 
*  granted  in  modern  times.  The  cases  in  Vernon,  as 
Itae  stated,  are  extravagant;  that  die  lord  making  a 
Kg*  incisure,  and  at  once  shutting  out  the  commoner^, 
AiB  have  an  injunction  immediately,  before  the  right  is 
sattbfohfed  at  law.  There  must  have. been  some  ground ; 
w  multiplicity  of  suits,  be,  The  statute  of  Merton  and 
*fc  Statute  29*h  Geo,  II.  both  relate  only  to  common  of 

pasture. 


Hanson 
OaamMBi/ 


[•S07J 


(89)  2  Fern.  350. 

<&)}  2  Vern.  801. 

(pi)  6  Term  Rep;  B,  R.  741. 

(02)  I  Bro,  a  C.  W8. 


(93)  3  Bid.  C.C.  403,ftnta, 
Vol.  I,  427. 

(94)  3  P.  WUl.  254.    S*» 
Mr.  Ca/s  tufa. 
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1803. 


Hanson 
Garoinkh, 


pasture.  In  Robinson  v.  Zord  Byron  either  the  Cour— 
was  to  interpose,  or  the  mills  were  to  be  drowned: 
except  in  cases  of  such  extreme  necessity  affidavits 
not  to  be  admitted.  So,  in  Strathtnore  v.  Bowes  (9 
they  were  offered  to  shew  the  nature  and  extent  of  tk*.* 
wf}ste<  threatened.  But  affidavits  cannot  be  read  in  aue£] 
a  case  as  this,  to  support  the  injunction  against  thto 
answer.  The  case  of  Isaac  v,  Humpage  stands  upon 
peculiar  ground ;  though  certainly  that  was  a  very 
case. 


f  •308  ] 


Lord  Chancellor. 
This  bill  for  an  injunction  is  not  like  a  bill  between 
lord  and  tenant,  praying  the  establishment  of  rights,  and 
ap  injunction  till!  or  at>  the  hearing,  as  auxiliary  to  tbe 
rights:    this  bill  not  stating  the  relation  between  the 
Plaintiff  and  the  tenants;  but  simply  praying  an  injunc- 
tion   The  law  as  to  injunctions  has  changed  very  much; 
and  lately  they  have  been  granted  much  more  liberally 
than  formerly  they  were.     Formerly,  when  legal  rights 
were  set  up  to  the  extent,   in  which  they  are  set  up 
in  this  case,  the  Court  were  very  tender  in  granting  in- 
junctions (96).    I  remember,  when  in  a  case  of  trespass, 
unless  it  grew  to  a  nuisance,  an  injunction  would  have 
been  refused ;  apd  even  in  the  case  of  waste,  if  by  tem- 
porary acts,  from  time  to  time  merely,  the  subject  of  an 
action,  and  not  bringing  along  with  it  irreparable  mis* 
*  chief  (97),    Lord  Hardwicke  thought,  it  was  granted 
only  as  following  the  relief.     Lord   Thurlow  had  great 
difficulty  as  to  trespass.     I  have  a  note  of  a  remarkable 
case,   in  which  the  name  of  one  of  the   parties  was 

FlamoMg. 


(95)  2  Bro.  C.  C.  88. 
Mr.  CarV  note,  3  P.  »ft//. 
265. 

(90)  See  ante,  Pillsujprih 
yf  llopton,     Davieg    v.  Leo, 


Vol.  VI,  61,  784,  and  the 
note,  52. 

(97)  See  ante,  VqJf  VI,  89, 
701,705,700. 
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g.    There  was  a  demise  of  close  A.  to  a  tenant  18OT. 

;.'  the  lessor  being  landlord  of  an  adjoining  close  B.  v**^"*' 

MMUt  dug  a  mine  in  the  former  close.    That  was  9m 

torn  the  privity.    But  when  we  asked  an  injunc-  Gardiner. 

pinst  his  digging  in  the  other  closer  though  a  !*■»••  «om- 

atton  of  the  woriung  in  the  former  close,  Lord  ™itted  TmUi 

*  hesitated  much;  but  did  at  last  grant  the  in-     .   p        j 

D  mine;    and 

i:  first  from  the  irreparable  ruin  of  the  property,  continued  the 

ine;  secondly,  as  it  was  a  species  of  trade;  and  work  jnto 

upon  the  principle  of  this  Court  enjoining  in  other  land  of 

of  trespass,  where  irreparable    damage    is    the  the  lessor, 

ience(98).  not  comprised 

in  his  lease. 

led  to  Robinson  v.  Lord  Byron  and  the  other       l^l 

in  which  also  this  principle  operated;  that  unless    .  . 

Injunction  in 
as  some  jurisdiction  to  prevent  it,  there  would  be  ^  * 

failure  of  justice  in  the  country.     The  ground  of  trespass  to 
te  was  irreparable  mischief;  and  irreparable  mis-  prevent  irre- 
lat  would  have  been  done,  before  there  could  have  parable  mis- 
ty trial  at  law  as  to  the  right  claimed  to  let  off  the  chief. 

Isaac  v.  Humpage  is  a  cade  upon  its  own  parti- 
rcumstances  (99);  certainly  not  standing  upon  the 
of  irreparable  waste.  Mr.  Justice  BuUer  put  it 
rad.  It  does  not  appear  exactly,  how  he  applied 
die  case:  but  it  certainly  is  not  at  all  connected 
lat  ia  here  stated.  If  this  is  to  be  considered 
aapass  alone,  an  injunction  would  not  be  granted, 
because  asked  for,  without  stating  distinctly,  that 
pon  trespass  alone.  If  it  is  not  to  be  so  consi- 
hen  it  is  a  bill  brought  by  the  lord  of  the  manor; 

must  be  taken  to  admit,  either,  that  there  are      r  #309  1 
rf  common  of  pasture  and  estovers,  or,  that  it 
turn  out;  insisting  against  those  rights  upon  an 

inckreure 

ttitcliell  r.  Dors ,  ante,     of  that  case,    see  the  note, 
,  147,  and  th«  note.         aute,  Vol.  I,  431. 
is  to   the   authority 


000 
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HAKftOH 


incfesure  made  under  the  Statute  of  Mtrton  or  othct 
authority.    It  is  difficult  to  state,  what  he  is  to  *ay  aa  t» 
common  of  estovers :  this  case  stating,  that  he  has  a  right 
to  preclude  them  from  ingress,  &c. ;  denying  therefore 
their  right  to  estovers,  After  the  cases  ckod  front  VtrM* 
I  am  not  disposed  to  say,  die  lord  may  not  fife  a  bill/ 
stating,  that  he  has  approved  under  the  statute;  and  left 
sufficient  common  of  pasture ;  and  by  the  operation  of 
the  statute  the  inclosure  is  become  his  exclusive  soil,  Ac.} 
and  to  say,  that  a  bill  will  not  lie,  to  avoid  multiplicity 
of  suits,  not  in  the  nature  of  waste.    But  the  material 
question  is,  what  the  prayer  ought  to  be,  whether  merely 
for  an  injunction,  or  for  the  establishment  of  his  exclu- 
sive right  under  the  statute,  and  to  have  that  right 
declared.    I  never  heard,  that  a  mere  bill  for  an  injmw 
tion  would  have  the  effect  of  a  bill  for  establishing  the 
right  against  all  others;  and  then  it  stands  upon  a  dif- 
ferent principle.     In  those  cases  the  Court  would  hsre 
done  a  very  strong  thing  in  restraining  even  common  tf 
pasture  till  the  trial  unless  upon  strong,  probable,  and 
pregnant,  evidence,  that  the  commoners  would  not  suflef 
in  the  mean  time ;  and  that  the  event  would  in  all  pro- 
bability be,  that  there  was  sufficient  common  of  pastas' 
left.    Of  that  there  must  have  been  evidence  far  beyond 
what  there  is  here* 


[  'sio  J 


As  to  the  common  of  estovers,  the  affidavits  hardly 
verify  one  fact.  An  injunction  cannot  be  had  upon  the' 
mere  apprehension,  that  the  Defendants  mean  to  do  s 
great  deal  of  mischief  by  going  into  the  wood  and  cutting 
down,  when  they  deny  the  intention  to  cut,  and  thtf 
they  mean  to  do  more  than  according  to  their  accustomed 
right  That  principle  has  repeatedly  been  repudiated; 
particularly  by  Lord  Kenyan  in  Strathmore  v.  Bowes* 
*  There  must  be  some  fact  or  threat,  not  mere  beKet 
In  that  respect  these  affidavits,  except  as  to  one  Defen- 
dant,  are  insufficient.     With  respect  to  the  damage, 

*  whew 
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e  a  common  runs  through  a  wood,  it  is  well  known*         l80t. 


the  cattle  pick  up  a  great  deal  in  the  glades;  and  \f  . 

ge  is  done  thereby  to  the  young  wood,  it  is  not  ^ 

f  *  for  it  is  the  consequence  of  the  right    The  affi-    GAttmjrsifc 

i  do  not  deny  die  right  of  common.    They  do  not 

\  it    But  the  bill  stating,  *hat  it  was  claimed,  but 

'•efijoyed,  I  should  have  thought  those  affidavits  in- 

iint  as  to  all  the  Defendants ;  and  the  only  question 

1  have  been,  whether  upon  the  ground  of  injunctions 

ed  against  trespass  the  injunction  might  be  given 

•t  that  Defendant,  who  has  threatened  to  cut  down, 

*  woods  and  fences;  and  yet  it  would  be  doubtful 
qgainst  him :  the  bill  bringing  forward  a  semblance, 
la  to  do  many  of  the  acts  he  said  he  would  do* 

*  principle  as  to  the*  multiplicity  of  suits  is  very 

y  stated  in  Lord  Tepnham  v.  Herbert  ( 100) ;  that  in    Injunction  in 
cases  there  would  be  no  end  of  bringing  actions  of  the  case  of 
ass;  and  so  it  might  be  frequently;  for  there  might  Trespass  to 
qy  different  rights  of  common,  and  very  different  prevent  the 
ications.    One  might  have  it  for  cattle  levant  and  mdtiplicity  of 
wmtj  another  for  common  without  stint,  &c.     So 
e Mayor  of  York  v.  Piliington(l),  Yet  thfere  is  a 
difference,  when,  instead  of  filing  a  bill  in  the  first 
ice,  and  submitting  to  this  Court,  to  regulate  the 
sent  in  the  mean  time,  he  goes  first  to  law;  and, 
g  foiled  there,  comes  here,  not  to  establish  his  right 
s  hearing,  but  to  prevent  their  enjoyment  till  the 
9g.  .  In  this  case,   a  justification  upon  a  Tight  to 
Mm  of  pasture  and  estovers,  the  Plaintiff  permits 
self  to  be  nonsuited*    The  negligence  of  the  agent      [  *311  ] 
'slender  a  ground  for  deciding  against  persons,  who 
til  the  trial  been  in  the  exercise  of  the  right,  that*; 
rial  is  to  weigh  nothing  in  support  of  it    It  is  a 
it  Law.    Suppose,  this  bill  had  been  filed  before  an 

action, 

(100)  2  Atk.  483.  <1)  1  Ath.  282. 
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Hanson 

9. 

Gardiner. 


action,  and  I  had  granted  an  injunction  upon  the  affidi 
vits  till  the  trial  of  ah  action  directed  by  me;  and  thei 
was  a  nonsuit:  it  would  be  extraordinary  after  that  I 
apply  for  a  continuation  of  the  injunction:  and  the  Com 
would  have  some  reason  to  reproach  itself  for  haw 
restrained  the  exercise  0f  the  right  in  the  mean  time, 
think  myself  authorized  to  take  what  passed  at  Law,  a 
if  an  action  had  been  directed  by  this  Court.  After  thi 
nonsuit  the  Plaintiff  opens  the  place  inclosed;  and  admit 
their  right  by  permitting  the  enjoyment.  Then  he  make 
an  agreement  for  a  compensation  for  shutting  them  out 
as  far  as  it  goes,  an  additional  admission,  at  least  not  i 
denial  of  the  right.  His  conduct  therefore  at  and  since 
the  trial  instead  of  affirming  the  allegations  of  the  bS 
renders  them  improbable;  and  it  is  no  answer,  that  il 
proceeded  from  mistaken  advice,  or  advice  not  followed 
up ;  when  there  is  so  much  evidence  of  right  of  common 
of  pasture  and  estovers;  the  bill  too  alleging  that  claim: 
no  negative  of  the  right,  to  be  put  in  the  balance 
against  the  nonsuit  upon  that  very  point  permitted  bj 
the  Plaintiff;  the  answer  of  the  Defendants;  no  passage 
in  any  one  of  the  affidavits,  which  I  look  at  entirely  with- 
out prejudice  to  the  question,  whether  I  ought  to  lool 
at  them,  or  not,  containing  any  assertion  of  marks  61 
antient  inclosures,  and  that  the  cattle  did  not  pasture 
here,  as  far  ai  they  could,  while  it  was  uninclosed :  the 
Defendants  swearing  to  the  enjoyment  of  the  right  d 
pasture ;  and  in  this  way ;  that  if  the  130  acres  are  in- 
closed, they  will  not  have  sufficient  common  df  pasture; 
upon  which  there  is  no  contradiction  whatsoever. 


[  812] 


The  injunction  must  be  dissolved ;  and  if  there  is  anj 
hardship  as  to  the  intermediate  enjoyment,  it  is  better* 
that  it  should  fell  up^n  the  Plaintiff  than  upon  the 
Defendants. 
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KING,  Ex  parte.  ****  <**, 

15M,  lOik. 
A  MOTION  was  made,  that  John  King  may  be  dia-    A'  person  at- 
charged  out  of  custody ;  and  that  the  persons  con-  tending  under 

cerned  in  arresting  him  may  be  committed  for  their  con*  *  summons  of 

tempt.  Commissioners 

of  Bankruptcy 

privileged 
The  affidavits  in  support  of  the  motion  stated,  that  from  arrcgL 

Ming  was  arrested  in  Guildhall;  where  he  was  attending 
t*e  Commissioners  under  a  Commission  of  Bankruptcy  ^rdered,  that 
against  Lathropp,  for  the  purpose  of  proving  a  debt,  and        f  *** 

attending  under  a  summons  from    the  Commissioners.  wj1Q  ■  /•  .. 
XJpon  'application  to  the  Commissioners  for  protection  ^  Detainers 
tley  refused  to  interfere,  but  gave  notice  to  the  officers,  having  notice, 
tlat  they  were  proceeding  at  their  peril.    The  affidavits  should  du- 
al*) stated,  that  the  officers  said,  they  had  an  indemnity;  charge  him. 
that  they  did  not  care  for  being  committed ;  and  would    i^  attorney 
execute  the  writ  at  all  risks.  having  under- 

taken to  in- 
Several  Detainers  had  been  lodged  against  King by  demnify  the 

other  creditors  subsequent  to  the  arrest.  officers,  and 

.  they  having 

Mr.  Mansfield  and  Mr.  Pemberton,  in  support  of  the  y.        ...      . 
motion  mentioned  Arding  v.  Flower  ( 2 )  and  Meckins  v.  %  contempt  • 
$*ttf  (S);  where  it  was  held,  that  a  person  attending  lnd  ordered 
the  Court  for  any  fair  purpose  having  relation  to  a  cause  to  pay  all 
k  protected.  '    costs  out  of 

pocket. 

Mr.  RomiUy  and  Mr.  Cooke,  against  the  motion,  cited    The  Lord 
Kinder  v.  Williams  (  4r).  ChatctUor 

Lord  also  intimated, 
that  a  creditor 
i$)  8  Term  Rep.  B.  R.  534.         (4)  4  Term  Rep.  B.  R.  377.  attending  to 

W  1  H.  Block.  636.  V*™*  U»  dek*» 

though  not 

antler  a  summon*,  U  catilled  to  privilege. 
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^  Lord  Rosslyris  orders  were,  that  the  party  shall  forth- 

with discharge  him ;  and  that  seems  to  be  right.  There 
is  this  difference.  Where  the  application  is  to  affect  only 
the  creditor  arresting,  the  Court  may  order  the  Defen- 
dant to  be  discharged  forthwith :  but,  where  there  are 
other  detainers,  the  Court  must  hear  those  persons ;  in 
order  to  see,  whether  those  detainers  grow  out  of  the 
~v«  *   .  '  original  arrest.    Accordingly  "LordRosslynB  order  in  die 

case  from  Bristol  (5)  was,  that  they  do  forthwith  dis- 
charge him;  and  that  is  according  to  Lord Hardwicke'a 
recommendation  to  discharge  the  man  from  the  arrest; 
intimating,  that  if  the  party  did  not,  the  Court  would 
order,  that  he  should  do  so;  and  that  is  the  prudent 
coprse ;  for,  if  the  Chancellor  has  jurisdiction  to  •  order 
the  discharge,  and  orders  the  discharge  as  the  act  of 
the  party,  there  must  be  of  course  an  end  of  all  further 
question  between  the  pasty  and  the  sheriff.  The  case  of 
Kinder  v.Williams  does  not  decide  anything  against 
this  application:  amounting  only  to  this;  that  the  case 
was  not  sufficiently  laid  before  the  Court  to  satisfy  them, 
that  die  Commissioners  of  Bankrupt  were  a  Court  of  Jus* 
tice ;  upon  which  they  state  no  opinion  ;  and  they  refuse 
to  interfere;  the  application  not  being  made  in  the  right 
place:  the  Court,  to  which  the  application  was  made, 
pot  being  a  Court,  of  which  any  contempt  was  committed. 
Lord  Northington  (  6 )  goes  a  great  way  to  intimate,  that 
the  Commissioners  could  themselves  discharge ;  and  it 
'i  »  deserves  great  consideration,  before  it  is  said,  the  cre- 

;   ditor  shall  not  be  protected;  for  if  the  law  obliges  a 
man,  or  gives  him  an  opportunity,  to  demand  his  debt 
f  *S14  ]      in  bankruptcy,  and  prescribes  the  particular  *mode  ef 
.Pirty  sttfmd-   making  that  demand,  and  that  mode  requires  his  personal 
*4ng  his  own     attendance  before  the  Commissioners,  the  same  protection 
salt  privileged     ,  is 

.from  arrest  ^  Antc^  &  paffe  parker9        ^  Ex  parte  Stow,  13th  Mk 

Vol.111,  654.  Ex  part*  Haw     warier,  1762.  Stated  2  Ufa*. 
Mat,  ft,  691.  1148. 
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is  necessary  as  he  would  be  entitled  to*  in  att&ding  aflty         m 

wit  of  bis  own  in  a  Court  of  Justice  (  7  \  **** 

Ibna, 

But  in  this  instance  it  is  not  necessary  to  consider  that  | 
f^r.thia  person  attending  ip  obedience  to  the  summons*  if 
m  creditor,  stood  also  in  the  character  of  a  witness  (8). 
In  a  case  (9)  before  Lord  Hardwicie,  where  an  assignee 
removed,  and  ordered  to  account  before  the  Commis- 
sioners, and  to.  pay  over  the  balance,  was  arrested  attend* 
ing  the  execution  of  that  duty,  Lord  Heurdmcke  thinking 
it  absolutely  necessary  for  the  purposes  of  public  justice, 
tbat  he  should  attend  the  Commissioners,  took  it  up  with 
as.  very  high  hand,  as  a  contempt  of  his  authority ;  and 
ordered  an  examination  upon  interrogatories ;  intimating, 
fcliat  the  party  must  immediately  discharge  him.    It  is    Bankrupt's 
filear  from  Ardiug  v.  Flower  t  that,  whatever  was  the  privilege  from 
opinion  of  the  Court  of  King's  Bench  .before,  they  thea  *mat  in  at- 
thought  the  bankrupt's  privilege  (10)  not  founded  only  toiKKn&  *• 

upon  the  Act  of  Parliament  (11);  and  I  concur  in  that  <^™i"ion- 

erSa  uiQODfui9 
principles  which  would  require  protection  for  the  bank-  jcnt  0#  JL 

x»upt  doing  those  duties;  and  there  are  several  cases  shew-  gUt#  5 Geo.  1L 
img  that,  without  the  authority  of  the  Act.  The  question 
tlien  is,  whether  the  same  principle,  that  would,  independ- 
ent of  the  Statute,  protect  the  bankrupt,  ought  to  protect 
12b*  witness.  In  Ex  parte  Stow  (12)  Lord  Norihington 
entertains  no  doubt,  that  the  authority  created  for  the 
P  sUMtapra  of  the  Court  must  have  that  power  vested  in      [  *S15  J 

them  j 

fj)  Ante*  Bromley  v.  Hoi-         (9)  Ex  parte  Kemey.l  Atk. 

*m*\  Vol.  V,  <L     Moore  f.  64, 

AtfMU,  86ft?  see  the  note,         (10)  Ex  parte  Donlevy,  the 

4ftk     Post,  JE*  parte  Ltd-  next  esse.    Ante,  Ex  parte 

«MtYU(,  608*  Porter,  Vol.  Ill,  664.    Bm 

(*)&p**nt*%  Expert eLtnd,  parte  Hawki*$,lYt  6*1. 
sH.VI.  781,  and  the  note,         (11)  Stat.  6  Geo.  II,  c.30. 

784.  «.  6. 

(1$  Stated  2  Black.  1142. 
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1802.         diem;  and  that  has  been  followed:  so  that  there  is  tS^ie 
JT^  authority  of  Lords  Hardwicke,  Norihington,  and  Rossl^^ 

&iPie.      k  this  case  there  bein«  >e¥efal  Gainers  by  persons,  wfc0 

found  JKw#  in  custody,  I  shall  follow  the  order  of  Lo^d 

Jtosslyn  in  the  case  from  Bristol;   that  the  creditors 
having  an  opportunity  of  being  heard,  and  being  heard, 
or    neglecting  that  opportunity,    should  forthwith  dis- 
charge the  person  out  of  custody.    If  the  original  arrest 
cannot  stand,  those  detainers  cannot  stand  (  13  )•    There 
is  great  good  sense  in  that ;  for  the  Court  ought  to  take 
care  that  the  Sheriff  should  not  be  left  liable  to  aim 
action;  and  under  such  an  order  it  is  their  act  in  obe — 
dience  to  the  authority  of  the  Court. 

I  shall  therefore  order,  that  the  several  parties,  wk^ 
f  shall  appear  to  have  been  served  with  notice  of  this 

tion,  do  forthwith  discharge  King  out  of  custody. 


.  » 


July  Utk,         The  rest  of  the  motion  stood  over,  to  give  the  officers 

an  opportunity  of  answering  the  affidavits  upon  the  cir- 
cumstances of  the  arrest.  They  accordingly  by  affidavit 
denied,  that  they  arrested  King  in  Guildhall;  stating, 
that  he  had  got  some  way  from  it;  and  they  supposed, 
his  examination  was  finished;  that  they  were  called  upon 
suddenly  for  this  purpose  at  Guildhall;  and  the  attorney 
said,  he  would  indemnify  them;  and  they  were  not  to 
mind  any  paper  King  might  shew  as  a  protection. 

On  behalf  of  the  officers  it  was  observed,  that  this  was 
no  premeditated  contempt,  of  the  officers,  but  a  mistake 
of  the  law;  which  is  very  doubtful,  as  appears  by  Kmder 
v.  Williams;  that  as  to  the  bankrupt  himself  or  the  as- 
signees the  Commissioners  have  a  general  jurisdiction: 
as  to  third  persons  only  in  particular  cases :  vis.  where 

persons 


(13)  S«e  Ex  parte  Dumbell,  post,  Vol.  X,  9*2* 
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tenons  are  supposed  to  have  property  of  the  bankrupt         18Q2. 
du  their  possession ;  and  that  the  Commissioners  might        ^T^" 

-.  The  Lord  Chancellor. 

Ai|  attorney  desiring  an  officer  to  do  an  act  at  all  ha- 
sards  is  guilty  of  a  contempt,  if  that  person  is  guilty  of  a 
contempt;  and  no  officer  shall  say,  he  is  indemnified,  if 
te  advisedly  acts  contumeliously  to  the  authority  of  any 
3ourt.  Officers  must  understand,  that  it  is  impossible  for 
my  person. to  indemnify  them  against  a  contempt  (14). 
Let  the  attorney  therefore  make  an  affidavit.  "  ' . 


An  affidavit  by  the  attorney  was  read ;  admitting,  that      July  19*A. 

he  told. the  officer,  he  would  indemnify  them;  but  that 

be  merely  meant  by  that  to  assure  the  officer,  that  what 

lie  was  to  do  was  legal,  and  to  prevent  him  from  being 

intimidated.  > 

<*. 

The  Lord  Chancellor. 

The  conduct  of  the  attorney  was  rash :  but  he  did  not 
.  * 

intend   a  contempt.     An  indemnity  against  the  conse- 

quences  of  a  contempt  is  very  different  from  an    in- 
demnity against  any  thing  of  damage.    I  should  pause  . 
bag,  before  I  should   determine,  that,  if  the  creditor  ,    ' 

Was  attending  merely  to  prove  his  debt,  and  not  upon  a  * 

summons,  he  should  not  be  privileged;  that  being  the 
only  way,  in  which  in  the  case  of  a  bankruptcy  he  can 
toe.  Upon  the  affidavits  it  does  not  appear,  that  the 
officers  were  aware,  that  they  were  acting  in  contempt  of 
the  Court ;  and  the  authority,  under  which  they  acted,  is 
i  considerable  alleviation  of  their  conduct.    Though  I  ••-.-..* 

k?5  not  the  least  doubt,  that  a  person  attending  the  Com-  '      '     * 
nawioners,  particularly  under  a  summons,  has  this  protec- 
tion, 
(14)  Ex  parte  Dixon,  post,  Vol.  VIII,  104. 
Vol.  VII.  X 
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itsdfi.  tkrti,  and  I  agrte  entirely  *hh  Ldrd  Kenfon  in  Ardingx. 
y~~  Flower*  yet  there  has  been  doubt  upon  the  subject;  aai 
&  pen*.       *  ^e  lan^ua8e  m  *e  report  of  Kinder  T*  WMiams  b 

loose.  Therefore,  letting  it  now  be  perfectly  understood, 
that  this  must  not  happen  again  I  will  not  go  farther  dun 
to  order  all  the  costs  out  of  pocket  to  bt  paid  by  the 
attorney  and  the  two  officers. 


[  *317  ] 


180*-  DONLEVY,  Ex  parte. 

Juty\9tk,2lst. 

A  bankrupt's  THHE  prayer  of  this  petition  was,  that  the  petitioner 
privilege  from  may  be  discharged  out  of  custody.     The  petitioner, 

arrest  eiteods  ft  bankrupt,  left  GuUdhaU  after  his  examination  09  the 
°     *  e  forty-second  day ;  and  was  arrested  for  debt,  before  he 

A  a  €°*  home;  living  ip  Charles  Street    According  to  h» 

Ordered   that  a8*dav*t  he  went  out  of  his  way  merely  for  the  purpoic 
the  Plaintiff      °f  leaving  his  books  at  the   house  of  his  assignee  is 
in  the  action     Bunhill  Row. 
should  dis- 
charge him ;  Mr#  Mansfield  and  Mr.  Cooke,  in  support  of  the  Pe- 
and  the  officer  *:*z^ 
ti    •             a  tinon. 

wfchoSt  "b!  The  bftnkruP*  k  protected  by  the  Statute  ( 15 )  far  *e 

stractions  was  W^Q'C  °^  ^e  forty-second  day.  But  he  is  also  protected, 
ordered  to  pay  being  in  his  way  home  from  Guildhall ;  where  he  mft 

the  costs.  under   examination  before  the  Commissioners;  and  tbi 

•  •  . 

is  not  such  a  deviation  ae  will  deprive  him  of  his  pri- 
Whether  a  de-  ^  u  ^  ^^  WM  to        h  ft  ^  j,^,,, 

vistion  bv  a 

,     .        7         to  the  right  or  the  left  will  not  be  attended  to  strictly: 

turning  from  ot^erw^e  *  question  might  arise,  which  was  the  ntwr- 
examination,  est  way*  Light/oot  v.  Cameron  ( 16 ).  In  Hincksto** 
for  the  par-  Case  (17)  the  bankrupt  attended  his  last  examination  «t 
pose  of  leaving  Chesler/Uld 

his  books  af 

the  house  of  <15>  8tlt  6  Geo'  n>  c-  *°'  f17*  In  l759»  befof6  ^ 
the  assignee,     f#  5"  Northington.    Green's  Bsnh. 

will  deprive  <M)  2  Black.  1113.  £«»,  441. 

-him  of  iiis  privilege,  Qcuert, 
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fyntetfteU  on  the  forty-second-  day.    He  lived  at  die         1803. 


•Cfttice  bf  forty  miles.    He  went  from  Chesterfield  to     D 

ffmcfoder,  to  get  lome  information  as  to  a  debt ;  and      ^  uarttl 

as  induced  to  ataj  at  an  inn  at  Manchester  tift  past  twelve 

;  night;  and  immediately  after  twelve  was  arrested.    In 

lt*t  case  ♦  these  was  a  fraudulent  intent  to  induce  him      [  #sl®  3 

>  stay.  It  shews  however,  that  the  privilege  is  considered 

>  extend  to  the  end  of  the  forty-second ;  which  is  the 
me  construction  of  the  act.  ' 


751*  Lord  Chancellor. 
I  think,  your  construction  of  the  act  is  right;  that  the 
onkrupt  is  privileged  for  the  whole  day  ( 18);  and  that 
Hikes  an  end  of  any  difficulty  upon  the  other  point.  The 
rder  I  shall  make  is,  that  the  Plaintiff  shall  forthwith 
Use  him  to  be  discharged.  The  Plaintiff  offering  to 
take  an  affidavit,  that  he  gave  no  instructions  to  the 
Acer,  let  him  make  such  affidavit  as  he  may  think 
super;  and  then  I  shall  dispose  of  the  6osts.  It  was 
iud  in  King's  Case  ( 19),  that  this  mode  of  making  the 
rder  shews  a  doubt  in  my  mind,  whether  the  party  is 
tttitled  to  be  discharged.  I  have  no  such  doubt;  and  am 
atisfied,  Lord  Kenyon  was  perfectly  right  in  Arding  v« 
flower  (20):  but  where  I  can  protect  the  Sheriff  from 
lie  vexation  of  an  action  for  an  escape,  though  satisfied 
It  would  be  ill  funded,  it  is  a  much  better  way  of  ad- 
bodistering  justice  upon  these  points  than  by  ordering 
fie  officer  at  his  peril  to  discharge  the  man. 


The  Plaintiff  made  an  affidavit  accordingly ;  and  upofti 
As  affidavit  of  the  officer  it  appeared,  that  he  had  acted 

from 

(18)  Ex  parte  Da-vies,  Buck,     Price9*  Case,  3  Ves.  $•  Bea.  23. 
*0:  bo,  where  the  Commis-     Simpson's  Case,  Buck,  424. 
*mers    have   enlarged    the     ZWib.ChJlUp.VPI. 
**to,the  protection  continues         (19)  The  preceding  ease, 
trough    the  whole  period :         (20)  8  Term  Rep.  534. 

X2 
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1802. 


DONLBVY, 

Ex  parte. 


from' mistake.  The  Lord  Chancellor  said,  though  it 
a  hard  case,  the  party  must  have  his  costs  from  the  officer. 
Having  a  right  to  be  discharged,  he  must  be  discharged 
at  the  expence  of  those,  who  arrested  him  (91). 


(21)  Post,  Sidgier  v.  Birch, 
Vol.  IX,  69.  Ex  parte^Byne, 
i  Vet.  $  Bea.  316.    1  Rose, 


461.  List's  Case,  2  Ves.fBm. 
373. 


[319] 
1802. 
JulylBtk. 
A  charge  for 
payment  of 
debts  makes 
equitable 
sets. 


BAILEY  v.  EKINS. 

yjflLLIAAf  GARRETT  by  his  will,  dated  the  86d* 
of  February,  1779,  directed,  that  ail  his  just 
debts,  funeral  expences  and  legacies,  should  be  jusdy 
and  truly  paid  and  discharged ;  and  he  thereby  charged 
and  subjected  all  his  real  and  personal  estates  with  the 
payment  of  the  same ;  and  he  thereby  gave,  devised,  and 
bequeathed,  all  his  messuages,  farms,  lands,  tenements, 
hereditaments,  and  premises,  therein  described,  and  also 
all  and  singular  his  goods,  chattels,  and  personal  estate,' 
of  what  nature  or  kind  soever,  unto  John  EUns,  Peter 
Morris  Goddard,  and  Edward  Salter,  and  to  the  sur- 
vivors and  survivor  of  them,  and  the  heirs,  executors,  and 
administrators,  of  such  survivor;  in  trust  to  sell  and  dis- 
pose of  the  same  and  every  part  thereof,  as  soon  as 
veniently  might  be  after  his  decease,  to  any  person 
persons  whomsoever,  for  the  best  price  or  prices,  thaC= 
could  be  had  or  gotten  for  the  same ;  and  out  of  thc^ 
money  arising  by  sale  thereof  to  pay  and  discharge  hi* 
just  debts,  funeral  expences  and  legacies,  and  he 
and  bequeathed  all  monies,  that  should  remain  in  his  sai 
trustees  hands,  after  they  had  paid  his  just  debts,  funeraM 
expences  and  legacies,  as  aforesaid,  and  also  all  othecs 
his  real  estates  either  in  possession,  reversion,  remainders 
or  expectancy,  or  otherwise  however,  not  therein  before 
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Bsposed  o£  with  their  and  every,  of  their  appurtenances, 
into  his  said  trustees  and  to  the  survivors  and  survivor 
if  them  and  the  heirs,   executors,   and  administrators, 
if  such  survivor;  in  trust  to  place  the  said  monies  out  at 
interest  upon  the  best  security  or  securities,  that  could  be 
obtained  for  die  same;  and  to  receive  and  take  such  in- 
terest from  time  to  time,  as  the  same  should- grow  due, 
together  with  the  rents,  issues  and  profits,  of  the  said 
•real  estates;   and  thereout  to  support,  maintain  and 
educate,  his  son  William  Wither  Pincke  Garrett,  in  such 
auumer  as  they  in  their  discretion  should  think  proper, 
until  he  should  obtain  the  age  of  twenty-one  years;  and 
when  he  should  attain  that  age,,  then  he  gave,  devised, 
and  bequeathed,  the  said  monies  so  placed  at  interest  and 
the  said  real  estates  unto  William  Wither  Pincke  Garrett, 
Ik  executors,  administrators,  and  assigns  J  and  also  he 
gpte,   devised,    and   bequeathed,    unto   his   daughters 
Elisabeth  Mary  and  Anne  Garrett,  the  legacy  or  sum 
of  15002.  a  piece,  to  be  paid  to  them  severally  and  re- 
ipectively  as  they  should  attain  the  age  of  twenty-one 
years  or  be  married ;  and  in  the  mean  time  and  until 
tkey,  his  said  daughters,  should  have  obtained  that  age 
&  be   married,    he  directed  his  executors  hereinafter 
Darned  to  pay  unto  each  of  them  so  remaining  under  age 
and  unmarried  the  sum  of  60/.  per  annum  for  their  sup- 
port and  maintenance;  and  he  appointed  John Ekins, 
Afor  Morris  Goddard  and  Edward  Salter,  guardians  of 
Jus  said  children  during  their  minority,  and  executors  in 
trust  of  his  said  will* 


1802. 


Bailey 

v. 
Ekins. 


[•330] 


<•  The  testator  died  in  August  1779;  leaving  one  son, 
tad  four  daughters.  The  bill  was  filed  by  creditors; 
Who  had  obtained  administration  with  the  will  annexed, 
•ad  die  real  estates  were  sold  under  the  decree,  directing 
the  fund  to  be  applied  in  a  course  of  administration; 
•ad  the  specialty  creditors  were,  paid  10*.  in  the  pound. 
£he  cause  come  on  for  farther  directions,  and  upon  a 

petition 
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.  19QP.  petition  by  creditors  by  simple  contract;  pXaying,  tin 

Bv***'  the  petitioners  may  be  paid  a  like  proportion  of  10s*  i 

9#  the  pound  on  their  respective  debts,  equal  with  the  0tb 

Ekin?.  creditors  out  of.  the  produce  of  the  real  estate. 

[  321  ]  Mr.  Riphtrdt  and  Mr,  Trowei;  in  support  of  4 

.  Petition. 
This,  cause  stood  over  for  the  purpose  of  inqinripj 
Whether  any  modern  case  has  decided,  that  a  gen* 
charge  upon  an  estate  descended  makes  it  qqmtai 
assets.  It  has  always  of  late  been  so  considered;  h 
not  actually  decided,  except  in  Burt  v.  Thome*  (f& 
If  in  Plumiei  v.  Penson(23)  Lord  Hardwicke  tarn 
dered  the  estate  as  equitable  assets,  as  being  charged, 
would  not  have  been  necessary  to  make  the  dfatinctisi 
Upon  the  Statute  (24)  of  fraudulent  devises  this  i*  tqri 
table  assets.  The  Court  aiming  at  making  equkaU 
assets,  the  act  has  a  view  to  that  case ;  and  really  Aoi 
not  affect  the  interest  of  the  person  claiming  under  tl 
charge.  Before  the  Statute,  though  a  devise  would  bal 
disappointed  the  specialty  creditor,  it  would  not,  if  chatfgi 
with  specialty  debts ;  and  a  devise  in  trust  for  payrtri 
of  debts  would  have  been  equitable  assets  without  daub 
Is  not  a  charge  a  limitation,  appointment,  devist,  « 
disposition,  at  least,  in  favor  of  creditors;  and  there 
fore  out  of  the  Statute  ?  Then,  as  it  was  necessary  ft 
the  creditor  to  come  into  this  Court,  the  Court  laid  hoi 
of  the  property ;  making  it  equitable  assets.  The  gtel 
contest  at  first  was  upon  a  devise  to  the  executor.  Afta 
wards  it  was  held,  that,  the  descent  being  broken,  th 
assets  were  equitable.  Then  the  doubt  arose  as  to', 
power  to  the  executor;  and  it  came  to  this  concltufon  i 
last;  that,  wherever  the  produce  of  the  estate  comes  t 
th^  executor,  it  would  be  equitable  assets.   The  priacipl 

c 

(22)  In  the  Court  of  Ex-        (24)  Statute  3  &  4  WilL  < 
chequer.  Mary,  c.  14. 

(23)  2  Atk.  200. 
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Bail&y 

V. 

E*iiftT 


af  ib$  doubt  ma,  that  in  the  one  case  the  testato*        ^^ 
having  converted  the  estate  into  personal  property,  alj 
the  consequences  follow.     But  the  moment  the  Court 
bids  it  equitable  assets  in  the  hands  of  the  executors,  it 
fellows,  that  it  ia  *o  i*  the  baric)8  of  the  heir ;  it  is  top 
la  to  now  to  contend,  that  the  descent  must  be  broken  { 
*tbeUgh  Certainly  the  old  easea  were  so.     In  Burt  y,      [  *32£  3 
Uhnmti  it  was  decided  upon  argument,  that  a  charge 
mmie  the  assets  equitable.     In  Newton  v.  £*i»*e*  (25X 
though  Lord  JT&rlotf  is  represented  as  intimating,  that 
Che  descent  must  be  broken,  that  was  not  required  in  that 
if  and  In  Burt  v.  Themms,  in  which  ease  the  questioi* 
■neh' agitated,  Mr,  Baron  Tkwpem  stated  from  his 
wwA  ante,  that  tint  report  is  Inaceurate  in  that  respect, 
and  Lord  Thwrlotb  said  no  soeh  thing,  but  considered  9 
<faoge  sufficient*    Boison  v.  JAndegteen  (  26)  was  a  mere 
charge.    Though  the  heir  takes  by  his  better  title,  yet 
vpAn  tbftd  question  it  makes  a  considerable  difference  aa 
to  the  titte-    If  there  is  a  devise  to  the  heir  in  trust  to 
pay  debts,  he  will  be  a  trustee;  though  in  one  point  of 
view  he  takes  by  descent.    There  can  be  no  doubt,  the 
irtetitjoft  ia  the  same  in  the  case  of  a  charge  as  upon  an 
express  devise ;  which  the  Court  would  clearly  consider 
a  tryat  lor  all  the  creditors. 


The.  Attorney  General,  for  the  specialty  creditors  con- 
fended,  that  by  this  will  the  descent  was  not  broken; 
#sad  that  *  charge  has  not  the  effect  of  making  the  assets 
tquitaWe. 


The  Lord  Chancellor. 
The  question  upon  this  will,'  if  it  turns  upon  the  point,    Devise, 

whether  charged  with 

(M)  1  Bro.  C.  C.  13*.  (26)  2  Bro.  C.  C.  94.  dcbt8'  *  **? 

N  tees  and  their 

heirs;  in  trust  to   receive  and   take  the  rents,  issues,  and  profits; 

and  thereout  to  support  and  educate  the  devisor's  son  till  the  sge 

of  twenty-one;  and  then  to  him.    Not  a  use  executed  in  the  son 

before  the  age  of  twenty -one. 


t  «•  »» 
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18031         whether  the  descent  was  broken,   would  be,  wheti 

r^Tl         during  the  infancy  of  the  heir   the  legal    estate  v 

#t>. ..         i*1    him;    and  if  it  was   necessary  to  determine   th 

Ekins.        J  am  rather  inclined  to  think,  it  was  not';  that  die  i 

was  not   executed   in   him;   considering   the  words 

the   will.      At    the    same   time    it    turns    upon    gfi 

nicety.    But  I  do  not  determine  this  upon  the  circa 

stances  of  the  wiH;   for  Hargrove  v.  Tmdal(Z7),  a 

[  *323  ]      *Burt  v.  Thomas,  and  Batson  v.  Lindegreen,  as  I  chai 

my  own  memory  with  it,  are  all  authorities,  that  a  cbn 

upon  real  estate  does  make  it  equitable  assets.     I  a 

confirm  upon  my  own  memory  what  Baron  Thompson 

stated  to  have  said  in  Burt  v.  Thomas  \  for  I  am  a 

£dent,  Lord  ThurlowB  opinion  was,  that  a  charge  is 

devise  of  the  estate  in  substance  and  effect  pro  km 

upon  trust '  to  pay  the  debts.    The  rule  cannot  be  ace 

rate,  when  it  is  stated,  that  the  descent  ought  to 

broken.    It  would  be  more  accurate  to  state  it  thus;  ill 

• 

it  must  appear  upon  the  will,  that  the  testator  meant  ti 
descent  to  be  broken.  Suppose  a  devise  to  trustees, ' 
trust  to  pay  debts;  and,  all  the  trustees  dying  in  tl 
life  of  the  testator,  the  estate  descends  upon  the  ftjei 
would  not  that  be  equitable  assets?  By  the  failure  of  tl 
devise  the  heir  must  have  had  it,  as  the  trustee  woul 
subject  to  the  debts;  and  yet  the  descent  is  not  broke 
but  intended  to  be  broken.  But,  when  it  is  said,  the  he 
takes  by  his  better  title,  still  the  question  is,  whether  1 
takes,  as  he  would,  if  that  devise  had  not  been  madi 
taking  all  the  circumstances  of  the  devise  together.  . 
mere  charge  is  no  legal  interest.  It  is  not  a  devise  I 
any  one,  but  that  declaration  of  intention,  upon  whk 
a-  Court  of  Equity  will  fasten ;  and  by  virtue  of  whk 
they  will  draw  out  of  the  mass  going  to  the  heir  or  1 
others  that  quantum  of  interest,  which  will  be  sufficiei 
for  the  debts;  and  then  getting  it  into  their  hands,  th 
qnly  inquiry  will  be,  whether  the  Statute  interposes  t 

mak 
(27)  1  Bra.  C.  C.  136,  note. 
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J  it  fraudulent  against  specialty  creditors.    The  uni-         1802. 
rule  is,  that  a  provision  by  will,  effectual (28)  in       Bailky 
or  in  Equity  for  payment  of  creditors,  is  not  frau-  v. 

^ulent  within  the  intent  of  the  Statute.  Ekins. 

A  provision 
Upon  principle  therefore,  but,  Vbat  is  infinitely  more  *>y  "^  •'" 
satisfactory  to  me,  upfln  authority,  I  am  of  opinion  upon  ™* 

•^tfuswifl,  that,  whether  the  descent  is  broken,  or  not,  forfmvjL?lf 
~0kb  is  equitable  assets;  and  that  is  a  better  way  of  de-  creditors  is 
aiding  thia  case  than  applying  to  the  will,  to  see,  whe-  not  within  the 
*her  the  descent  is  broken,  or  not;  that  the  principle  of  Statute  of 
-way  decision  may  be  understood ;  and  reviewed,  if  wrong,  fraudulent  do? 


lsut  that  will  be  at  the  risk  of  undoing  what  I  considered  TM?ii 
way  well  settled  (29).  [82*1 


In  consequence  of  this  judgment  it  was  agreed,  that 
the  direction  of  the  decree  should  be  got  rid  of  by 
a  Aort  petition  of  rehearing ;  all  parties  consenting. 
That  petition  was  presented;  and  the  decree  varied 
accordingly. 


(28)  See  IAngard  v.  The 
&r/  cf  Derby,  1  Bro.  C.  C. 
311.  Hughes  v.  Doulben,  2Bro. 

ttc.ei4. 

09)  Shiphard  v. 


post,  Vol.VIII,  26.  8ee  the 
cases  of  implied  charge,  Kid- 
ney y.Couumaker,  ante,VoLI, 
436,  and  the  note,  447. 
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The  Bishop  of  HEREFORD  r,  ADAMS. 
*«**.  Lady  TWYSDEN  p.  ADAMS. 

Bope*  H  QEORGE  JARVXS  by  bis  will,  dated,  1fee  fth  of 

tnl—  .***  ^*  January,  1790,  gave  to  bis  daughter  1**4;  Tfcjwkn 

poor  inhabit  ^  gm^y  of  300/.  for  her  life,  and  to  bin  gnmd*9P* 

^ariaheT  HfMaSe  rad Tkoma*  Twytxkn    1000/.  apiece,   to.  fc 

to  U  applied  p*"*  *WMn  three  months  after  his  dec$as$.    Jfe  ga*$ 

at  timet  awl  *°  trustees  20,000/. :  upon  trust  as  soon  as  conveniently 

in  pifryqfrtirnft,  may  be  after  his  decease  to  place  the  same  out  vppo 

and  either  m  Government  or. real  securities ;  and  out  of  the  dividend* 

mdptft  pro*      and  interest  to  allow  any  sum  not  exceeding  30Q/,  Vft 

•  •         •     • 
vision,  pnystc,  aWfttfm  for  the  maintenance  and  education  of  his  great 

°*  a  •  M  grand-daughter  Lady  Mary  Montgomery  until  her  age  of 
^^[  #S25  ]  •  twenty-one;  at  which  time  he  directed  all  the  securities 
tees  think  fit  **&*  the  accumulation  to  be  transferred  to  her  for  her 
The  fend  be-  absolute  use  and  benefit ;  but  if  she  should  die,  Jbefitf* 
ing  very  con-  she  should  have  attained  the  age  of  twenty-ope,  had* 
siderable  in  rectedj  that  10,000/.,  part  of  the  sum  of  20,0004.,  should 
propo  on  j^  .j  t0  ^  otjjer  great  grand-daughter  Lady  Amoss* 
the  objects,  >/  '       f      -,,.        a       .     ,i        *     t 

th   a    lication  Montgomery,  when  she  should  have .  attained  the  age  ot 

was  upon  the   twenty-one ;  and  that  the  remainder  should  fall  into  the 
principle  of      residue  of  his  personal  estate. 
cy  pres  ex- 
tended for  the      The  testator  then,  after  some  inconsiderable  legacies, 
benefit  of  the    which  he  directed  to  be  paid  within  two  months  after 
same  objects      ^  aecease>  gave.to  the  Bishop  of  Hereford  for  the  time 

purposes      being,  and  other  trustees,   the  sum  of  30,000/.,  to  be 
not  expressly  .  • 

pointed  out  bv  ^a^  ou*  °^  ^  P61*8011^  estate  5  upon  trust,  that  they  or 
the  Will  *  as  *^e  su*vivors,  &c.  shall,  as  soon  as  conveniently  may  be 
instruction  and  &&£?  his  decease,  place  out  the  said  sum  of  30,00Q&  on 
apprenticeing  Government  securities,  and  from  time  to  time  sell  the 
of  children ;  securities  and  place  out  the  produce  again,  and  so  for 
against  the  ever  hereafter,  as  often  as  there  shall  be  occasion,  and 
fie*  e      pay  and  apply  the  yearly  dividends,  interest,  and  yearly 

produce. 
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produce^  of  11,000*.,  part  of  the  said  securities,  onto         1803, 
mad  amongst  such  number  of  the  poor  inhabitants  of  the  _,    ^7^      - 
parish  of  Stmton**po*-Wyc,  in  the  county  of  Hereford^    ^       '    | 
at  such  times  and  in  such  proportions,   and  either  in 
znoney,  provision,  physic,  or  cloaths,  as  his  said  trustees 
«r  the  major  part  of  them  for  the  time  being  shall  from 
Came  to  time  think  fit,  for  the  better  support  and  main* 
^eoapce  of  such  poor  inhabitants ;  and  the  dividends,  &c. 
«f  13»000JL*  other  part  of  the  said  securities,  unto  and 
•amongst. the  poor  inhabitants  of  the  parish  of.  Bredwar- 
',  in  the  county  of  Hereford  \  and  the  dividends,  &c 
the  remaining  6000/.  unto  and  amongst   the  poor 
mnhabitants  of  the  parish  of  Leitor  in  the  said  county^ 
^rith    similar   directions    for   the    application    of  those 
:Amda.   All  the  rest,  residue,  and  remainder,  of  his  pro- 
**pertyand  effects  after  payment  of  his  debts,  funeral 
^xpenees,  and  legacies,  and  subject  to  two  annuities,  he 
jgave  and  bequeathed  to  the  Bishop  of  Hertford  and  the 
other  trustees,  upon  trust,  that  they  or  the  survivors 
*haBi  as  soon  as  conveniently  may  be  after  his  decease, 
-pay*  distribute,  and  appropriate,  the  whole  of  such  re- 
sidue to  the  charitable  purposes  aforesaid,  as  they  or 
the  survivors  of  them  should  think  fit  or  appoint:  but 
lie    directed,    that  none  of  the   said  trust  monies   be 
appropriated  in  erecting  any  public  or  other  building 
whatever. 


[•826] 


By  a  codicil,  dated  the  18th  of  September,  1791,  re- 
citing,  that  he  had  by  his  will  given  the  residue  of  his 
personal  estate,  upon  trust  to  pay,  distribute,  and  appro- 
priate, die  whole  of  such  residue  to  the .  charitable  pur- 
poses aforesaid,  he  declared  his  mind  and  will,  that  as 
the  same  should  from  time  to  time  come  in  the  hands  of 
the  trustees,  the  same  should  be  put  and  placed  out  in 
the  public  funds  with  the  other  trust  monies  given  by 
his  will ;  and  that  the  interest  thereof  only  from  time  to 
6ne  be  applied  to  the  charitable  purposes  in  proportion 

to 


OHO 
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1808.         to  the  other  trust  monies  given  by  his  will  to  the  poo 

TTi    iaTb      of  ^habitants  °^  ^e  ^^  three  parishes  therein  named 

Hereford    an^  "*  ^  ot^er  Aspects  he  confirmed  his  will*     He  afta 

wards  made  another  codicil,  also  confirming  the  wilL 


Adams. 
Lady 

TWYSDRH 
ApAMS. 


imi 


The  testator  died  in  February  1793.  The  first  hi 
was  filed  by  the  trustees  to  have  the  accounts  taken,  an 
the  directions  of  the  Court-  The  second  bill  was  file 
by  Lady  Twysden9  the  daughter  of  the  testator,  to  hai 
the  bequests  of  the  legacy  of  30,000/.  and  of  the  residu 
declared  void.  By  the  decrees  in  those  causes  bfet 
the  trustees  and  Lady  Twysden  were  permitted  to  la 
proposals  before  die  Master  for  a  scheme.  '• 

Upon  the  Master's  Report  it  appeared,  that  the  fund 
provided  by  the  will  for  the  support  of  the  poor  of  thes 
parishes  consisted  of  66,715/.  2*.  9rf.  Bank  3  per  cenl 
Consols:  603/.  12*.  8rf.  5  per  cent.  Annuities :  4Q24&4*.4d 
Bank  Stock ;  and  2201/.  6*.  3d.  cash.  The  Report*  ab 
stated,  that  in  the  parish  of  Bredwardine  the  number  € 
poor  inhabitants,  who  receive  alms,  amounts  to  80;  o 
the  poor  inhabitants,  who  do  not  receive  alms,  to  187 
the  non-resident  inhabitants  having  legal  settlements  wen 
66;  and  the  poor  rates  about  185/.  a  year.  In  the  parisl 
of  Staunton  the  poor  inhabitants  receiving  alms  were  17 
those  not  receiving  alms,  262 :  the  non-resident  parishion 
ers,  having  legal  settlements,  61 ;  and  the  poor  rates 
225/.  In  Lettor  there  were  no  poor  inhabitants  receiving 
alms:  those  not  receiving  alms  were  44:  the  non-re* 
dents,  having  legal  settlements,  9;  of  whom  eight  receive 
alms ;  and  the  poor  rates  amount  to  85/.  a  year.  Tbi 
proposal  of  the  trustees,  calculating  the  income  {or  the 
parish  of  Bredwardine  at  1003/.  per  annum,  was  at 
follows : 

£    s.   d 

J?or  Physic  and  Attendance  to  the  Poor    -    50    0    0 

Cloathing,  Bedding  and  Bed  Cloaths  -  330    0    0 

Tor 
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For  Fuel  - 135    00 

Food  in  the  manner  stated  in  the  Report  281  6 
Payments  for  Schooling  -  -  -  GO  0 
Payments  to  apprenticing  poor  Children  60  0 
Proportion  of  the  Salary  of  an  Agent  25  .  0 
Occasional  Gratuities  to  Servants  and 
Apprentices  conducting  themselves 
wen       ------  61  14    0 

There  was  no  medical  man  within  the  distance  of 
nine  miles. 


1803. 


0  The  Bishop  of 
Hereford 
vu 
Adams. 

Lady 

TWYSDIW 

Adams. 


0 
0 
0 


The  proposals  as  to  the  other  parishes  were  similar, 
in  proportion  to  their  difference  of  income. 

-  » 

Lady  Twysden  proposed,  that  the  annual  sum  of 
1156/.  13*.  4cf.  should  be  apportioned  among  the  poor 
of  the  three  parishes  for  the  purposes  of  the  will ;  as 
being  amply  sufficient;  and  that  the  residue  should  be 
paid  to  hen 

• 

The  Master  approving  the  proposal  of  the  Trustees, 
I*cly  Twysden  excepted  to  the  Report* 

Mr.  Mdnsfieldy  Mr.  Romilly,  and  Mr.  Pembetton, 
in  support  of  the  Exception. 
This  Court  will  not  establish  so  mistaken  a  charity; 
*luch  is  in  effect  a  premium  to  idleness.  After  all  this 
specific  provision  there  will  be  a  large  surplus  s  which  the 
trustees  cannot  dispose  of  according  to  any  intention  of 
the  testator;  and  therefore  they  propose  other  objects: 
tis.  fewards  of  virtue,  and  the  instruction  and  appren- 
tfceing  of  children. 

The  Attorney  General,  Mr.  Piggott,  Mr.  Richards, 
and  Mr.  Hart,  for  the  Report. 
The  purpose  of  this  will  must  be  executed  by  some 
*uch  scheme  as  the  Master  has  approved.    The  quantum 

of 
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MM.        of  ike  property-  can  make  no  difference;  if  the  law  aays, 

Th«  IMi'       f  **  OVLS^lt  *°  fa  distributed  in  charity  by  this  Court.    In 

the  Attorney' General  v.  The  Mayor  of  Coventry  (SO), 
the  increase  of  the  fund  was  given  to  the  charity. 
The  Attorney  General  v.  Green  (31),  the  Attorney 
General  v.  Oglander  (32),  and  the  Attorney  General 
v.  7%*  UarJ  0/  Winchehea  (  33 ),  are  also  in  favotir  of 
the  charity.  Apprenticing  comes  within  the  meaning  of 
the  word  "  money  9\  There  is  *  nothing  to  prevent  trus- 
tees having  the  power  of  giving  money  to  poor  ^people 
from  annexing  to  the  gift  an  injunction  to  lay  It  out  in 
a  particular  manner  for  the  beneficial  and  truly  charitable 
purpose  intended  by  the  testator,  instead  of  dissipating 
it.  They  have  a  controul  for  the  subsequent  donation, 
though  not  directly. 


Hereford 

ABABiS. 

Lady 

TWTSDEN 
AfcAMS. 

[•829] 


The  Lord  Chancellor. 
The  plan  of  Lady  Twysden  is  liable  to  many  of 
objections  capable  of  being  made  to  the  other ;  and 
to  giving  the  surplus  to  her,  in  the  present  state  of 
record  it  is  impossible;  for  such  purpose  cannot  be 
to  be  part  of 'the  plan  for  distributing  in  charity  accord* 
ing  to  the  testator's  will.  Her  claim  must  be  on  th 
ground,  that  the  object  aimed  at  is  impracticable  in  feet 
or,  which  is-  the  same  thing,  in  law ;  and,  that,  die  -p 
perty  being  undisposed  of,  she  is  entitled  as  next  of 
As  to  the  plan  of  the  trustees,  I  have  nothing  to  do 
arguments  of  policy.  If  the  Legislature  thinks  proper 
give  the  power  of  leaving  property  to  charitable 
recognized  by  the  law  as  such,  however  prejudicial, 
Court  must  administer  it.  If  it  is  right  to  put 
of  personal  property  to  charity  under  the  same 
as  real  estate,  that  is  for  the  Legislature ;  and  Courts  6 
justice  must  act  without  regard  to  the  impolicy  of  th 

law 


(30)  2  Vern.  397. 

(31)  2  Bro.  C.  C.  402. 


(32)  3  Bro.  C.  C.  166. 

(33)  3  Bro.  C.  C.  373. 
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It  cannot  be  supposed,  this  testator  was  unae» 
^joainted  with  the  state  of  these  parishes*  the  will  being 
snstie  only  three  years  before  his  death.    If  he  had  been 
«*aked  as  to  the  particular  mode  of  executing  his  plan, 
Jke  would  probably  have  been  under  as  much  difficulty 
4s  the  Coprt  is.    In  two  codicils  he  confirms  the  dispose 
-tifrn  made  by  the  will*    If  this  can  practically  be  carried 
into  effect  m  point  of  law,  there  is  eo  little  objection, 
thai  the  Court  is  bound  to  give  it  effect,    The  testate* 
-certainly  thought  eo,  .If  that  is  founded  in  error,  Lady 
Twysde*  would  have  more  to  do,  to  get  at  the  surplus, 
f  than  to  say,  it  could  not  be  practically  applied*     She 
wast  contend,  that  the  application  to  .charity  must  be 
precisely,  ato  it  is  given  by  this  will:  a  point  certainly  not 
settled ;  and  that  could  not  be  settled  upon  these  excep- 
tions.   If  her  claim  was  grounded,  not  upon  the  imprac- 
ticability, but  upon  the  impolicy,  of  the  object,  there  will 
be  much  more  difficulty,  before  she  gets  lid  of  the  Cy 
jtres  doctrine;  upon  many  of  the  cases,  particularly &e 
Coda  v«  De  Pas  (34),  which  I  lately  had  occasion  to  re- 
fer to  (86);  imputing  to  the  testator  a  general  intention 
of  embalming  his  memory ;  as  Lord  Chief  Justice  Wilmoi 
says*    Upon  either  head  therefore  it  is  open  to  serious 
argument,  whether  she  can  take  it. 


MO*. 


The  Bishop  <off 
Hereford 
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AftAlta. 

Lady 
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The  Master's  Report  by  no  means  satisfies  me,  that 
no  plan  can  be  devised,  that  ought  to  be.  carried  into 
execution.  With  a  very  small  Tariation  of  phrase  this 
report  itself  would  give  such  a  plan ;  and  the  doubt  I 
have  at  last  is,  whether  it  is  fit  for  the  Court  to  do  thiit 
in  aa  indirect  way,  by  sending  it  back  to  the  Master,  or 
to  any,  that  by  fair  reasoning  what  the  Master  has  now 
proposed  is  consistent  with  the  intention  of  the  testator, 
however  shortly  expressed  in  the  will.    As  to  the  time 

and 


(34)    Ami.  228. 
(85)    See    Moggridge    v. 
Tkackwell,  ante,  36 ;  the  great 


tase  upon  the  subject  of  cha- 
rity. 
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and  proportions  he  has  altogether  confided  in  his  trus- 
tees, subject  to  the  exercise  of  a  sound  discretion,  to  1m 
exercised  by  this  Court:  riot  as  to  the  manner;  for  that 
is  prescribed  by  him.  I  construe  it  "  poor  inhabitants! 
"  not  receiving  alms."  If  the  word  "  money  "  alone  had 
been  in  the  will,  it  could  not  be  said,  that  you  could 
give  the  money  to  the  poor  inhabitant,  enabling  him .  tc 
purchase  fuel*  provisions,  and  cloaths,  and  that  it  i* 
misapplied,  if  the  trustees  procured  those  necessaries, 
•and  with  his  consent  paid  for' them. .  It  would  be* strong 
to  make  that  distinction.  The  words,  "provision,  physic, 
"  and  cloaths"  might  therefore  have  been  left  out  of  the 
will.  I  look  upon  them  rather  as  designating  to  the 
trustees,  how  they  were  to  apply  the  money,  than  as  ac- 
tually necessary.  It  is  impossible  for  me  to  object  to  the 
medicinea:  the  testator  having  expressly  said,  money 
laid  put  in  physic  would  be  a  good  application;  and 
50/.  a-year  is*very  little  for  .so  many  poor  families.  -  -  As 
to  fuel,  if  the  report  proposed  to  advance  money  for  that 
purpose,  that  would  be  directly  within  the  words ;  and 
the  Court  will  not  disapprove  it,  if  the  purposes  of  die 
plan  are  secured  by  the  plan.  There  is  no  weight  there- 
fore in  that  objection  to  the  plan,  merely  because  it  does 
not  give  the  money  for.  that  .purpose.  Then  cloaths.  and 
provision  are  expressly  within  the  will  As  to  the  last 
sums  in  the  report,  I  agree,  the  money  is  proposed  to  be 
disposed  of  in  a  more  useful  way  than  any  other.  The 
question  is,  whether  in  the  fair  sense  of  this  will,  i: 
money  is  given  to  a  school-master  to  teach  a  poor  bog 
reading  and  writing,  that  is  an  abuse  of  the  charity,  m 
an  advance  of  money  within  the  intent  and  meaning  <v 
the  will.  It  is  very  erroneous  to  say,  that,  which  mag 
tend  to  make  it  unnecessary  to  advance  to  that  boy  o: 
his  parents,  money,  provision,  or  cloaths,  in  future,  ws* 
advanced  contrary  to  the  will ;  the  advance  being  mad* 
to  the  intent,  that  he  should  have  that  education,  thai 
would  enable  him  to  get  his  own  bread,  and  maintaii 

hi 
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Iiis  parents.    But  Lady  Twysden  has  no  interest  in  that  1802. 

question;  for  if  that  would  be  wrong,  it  might  be  divided  j*e  bj^od  0f 
&mong  the  others;  so  as  to  disappoint  her.  Hereford 

v. 

Next  as  to  apprenticing :  Suppose,  the  master  for  a  _  * 
scnaH  fee  covenants  to  maintain  the  boy:  would  it  be  con-  twysdrn 
trrary  to  the  fair  exposition  of  such  a  will  to  advance  that  v. 

money  to  that  person,  to  relieve  the  trust  from  an  appli-  Adams. 
*  cation  from  time  to  time  according  to  the  trust.  If  the  [  #332  J 
money  was  given  to  the  boy  himself,  and  he  was  to  pay 
it  as  an  apprentice  fee,  that  would  be  within  the  will ; 
«jid  the  only  alteration  of  the  Report  would  be  in  that 
inspect ;  and  I  will  not  send  it  back  to  the  Master  for 
that.  The  bgst  plan  perhaps  would  be  to  apply  accord- 
ing to  their  own  notions  from  time  to  time;  laying  their 
recount  of  it  annually  before  the  Master :  but  I  cannot 
lay  trustees  under  those  difficulties.  Unless  therefore 
Xady  Twysden  can  lay  before  the  Court  a  plan,  under 
^hich  she  can  contend  for  a  distribution  of  the  property 
^s  to  part  of  it  upon  this  principle,  that  the  testator  has 
Hot  given  it  away,  she  is  not  very  usefully  for.  herself  or 
the  charity  contending,  whether  a  payment  of  money  for 
the  benefit  of  a  poor  person  is  within  the  strict  letter  of 
this  will  a  payment  to  that  poor  person. 

Therefore  it  is  best  upon  the  whole  to  confirm  the 
Report;  declaring,  that  I  do  it,  conceiving  the  plan 
therein  contained  to  be  agreeable  to  the  true  construc- 
tion of  the  testator's  will  (36).  All  parties  must  have 
their  costs  as  between  attorney  and  client;  including 
lady  Twysden  s  also. 

m 

(36)  The  Court  will  not  vary  the  nature  of  a  Charity, 
unless  the  particular  object  cannot  be  attained:  Attorney 
General  v.Whiteley,  post,  Vol.  XI,  241, 


Vol.  VII. 
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July  Vltk. 


WARING  v.  WARD. 


The  heir  of  a  THHE  instruments  and  circumstances,  uporv  which  this 
purchaser  ex-      ■ * — ^.^i     —   -^..i    •_    *u~    * — «. 


cause  was  instituted, 
Report  (37). 


are 


By  the  decree,  made  upon  the  1st  of  December,  1800, 
the  usual  accounts  of  the  personal  estate,  &c.  of  Richard 
HiUWaring  were  directed ;  and  it  was  ordered,  that  the 
personal  estate    should  be  applied  in  payment  of  the 


personal  as- 
sets therefore 
the  primary 
fond. 


stated    in    the   former 
onerate.4  by 
his  personal 
assets  from  a 
mortgage :  the 
result  of  the 
transaction 
being  a  per- 
sonal   r#ggg-i  debts,  other  than  the  mortgage  debt,  &c.  in  a  course  of 
con"  •  administration.    An  account  was  directed  of  what  was 

i?!™^.*6  due  uPon  the  mortgage  of  30,000/.     It  was  declared, 

that  the  bequest  of  the  residue  of  the  personal  estate  to 
the  testator's  first  wife,  upon  trust  to  discharge  all  hi* 
debts,  for  which  at  the  time  of  his  decease  he  should 
not  have  given  real  securities,  &c.  became  lapsed  at  the 
death  of  his  said  wife  in  his  life- time;  and  in  case  the 
personal  estate  should  be  more  than  sufficient  for  pay* 
ment  of  his  debts,  not  secured  by  mortgage,  the  coran 
deration,  whether  the  Plaintiff  is  entitled  to  have  the 
estate  descended  to  him  exonerated  from  the  payment 
of  such  part  of  the  money  due  upon  mortgage  of  the 
'said  estate,  as  was  due  to  Ruth  Trevor  upon  the  '27th 
and  28th  of  February,  1771,  the  date  of  the  conveyance 
of  the  said  estate  by  the  testator  to  Sir  Robert  Cmnlift, 
subject  to  redemption  on  payment  of  20,0007.  and  in- 
terest, and  farther  directions,  were  reserved* 

The  Master's  Report  stated  the  accounts  of  what  was 
'due  upon  the  mortgages;  and  that  the  personal  estate 
was  much  more  than  sufficient  for  the  debts  not  secured 
by  mortgage.  The  cause  came  on  for  farther  directions 
upon  the  question  reserved  by  the  decree. 

Mr. 
(37)  Ante,  Vol.  V,  670. 
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Mr.  iLloyd,  Mr.  Richards,  and  Mr.  Romilly,  for  the 

Plaintiff. 

The  decree  having  determined  the  question  as  to  the 

»ey  borrowed  by  the  testator  from  Sir  Robert  Ctrn- 

%  the  only  remaining  subject  for  consideration  is  as 

the  money  due  to  the  Trevors ;  whether  there  is  any 
ithction  between  the  two  sums.  It  will  be  contended, 
it  this  was  a  mere  purchase  of  the  equity  of  redemp* 
to.  It  is  not  so.  This  is  a  mortgage,  not  only  of  the 
Kate  in  the  original  security,  but  also  of  another  lot, 
nchased  by  the  testator ;  who  having  bought  these 
tales  paid  12,500/.  to  the  Plaintiffs  in  the  cause,  being 
nd  creditors  and  mortgagees ;  and  having  borrowed 
!0>000/.  from  Sir  Robert  Cunliffe,  that  sum  was  paid 
)D Court  in  that  cause;  and  17,852/.  12s.  9rf.  was  paid 

discharge  of  Trevor's  mortgage.  The  mortgage  to 
tnliffe  was  to  all  intents  and  purposes  a  new  mortgage* 
le  testator  made  the  purchase  as  a  mere  stranger; 
oriming  personally  liable;  and  conveying  to  Cutoliffe 
t  only  the  estates  subject  to  the  original  mortgage, 
I  what  was  purchased.  Then  there  can  be  no  doubt 
It  was  a  purchase,  for  which  his  personal  estate  be- 
liable. 


2802. 


Waajlng 
Ward. 


[  •334] 


The  case  of  Tweddell  v.  TweddeU  (38)  and  various 
lers  of  that  class  have  decided,  that  a  mere  purchase 
fen  equity  of  redemption  without  any  communication 
th  the  mortgagee  will  not  make  the  mortgage  the 
rtonal  debt  of  the  purchaser :  otherwise,  if  there  is 
j thing  farther,  shewing  the  intention.  Woodsy.  Hun- 
g/orrf(  39)  resembles  this  case  very  much.  There  can 
no  doubt,  an  action  might  be  brought  upon  the  tes- 
t's covenant.  It  is  clear,  he  meant  to  go  farther  than 
srely  to  take  the  equity  of  redemption ;  being  per- 
fectly 


(38)  1  Bro.  C.  C.  101, 152.        (39)  Ante,  Vol.  Ill,  128. 
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fectly  a  stranger;  and  making  himself  personally  liable 
and  mortgaging  also  other  lots,  not  at  all  involved.  Th 
stipulation  was  for  a  mortgage,  not  for  an  assignment 
The  loan  was  transacted  with  the  testator  alone.  The 
all  the  purchase-money  being  got  into  Court  he  gav 
his  bond.  There  was  no  dealing  with  the  Trevors \  wh 
were  not  at  all  parties  to  the  transaction:  but  the  sui 
reported  due  to  them  was  paid  out  of  the  general  fun 
in  Court. 


[•S85  ] 


The  Solicitor  General  and  Mr.  Steele*  for  the  De 
fendants. 
This  is  a  mere  purchase  of  an  equity  of  redemj 
tion:    a  transfer  of  a  mortgage  from  the  Trevors  1 
*  Cunliffe;  who  agreed  to  advance  the  money  due;  til 
all  the  testator  did  was  personally  to  covenant  for  th 
payment  of  the  debt.     Still  the  debt  remained  upon  tin 
estate;  which  is    the  primary  fund.     Bagot    v.  Ougk 
ton  (40)  and  the  other  cases  have  decided,  that  a  mere 
covenant  will  not  make  the  party  in  the  first  instance 
liable  as  between  the  real  and  personal  representative! 
Tweddell  v.  TweddeU  is  very  like  this  case.     Woods  t. 
Huntingford  does  not  in  principle  apply.     By  the  subse* 
quent  transaction  they  changed  situations ;  and  Richard 
Huntingford,  before  liable  to  pay  the   money  at  law, 
thereby  became  liable  in  equity.     Upon  the  authorities 
collected    in    Mr.  Cox's  note  (41)    the   covenant  wiB 
not  do. 


Mr.  Lloyd,  in  Reply. 
The  distinction  between   this  case    and  TweddeU  r. 
Tweddell  is,  that  in  this  there  was  no  communication 

with 


(40)  1  P.  Will.  347. 

(41)  2  P.  Will.  664.     See 
also,  ante,  Vol.  I,  187 ;  and 


the  note.  Hamilton  r.Wsrkf* 
II,  62.  Butler  v.  Butter tV, 
534. 
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the  mortgagee.    It  is  true,  as  the  Master  of  the 
JRolls  observed,  these  cases  go  upon  very  nice  distinc- 
tions.     How  can   any   purchaser  have  more  than  the 
equity  of  redemption,  if   he  never  pays  off  the   mort- 
gage?    It  is  therefore  no  objection,  that  he  has  nothing 
but  an  equitable  estate.      How  can   this  be    only  ap 
assignment  of  the    original  security?    It  is   a  distinct 
transaction*     The  Inee  estate  is  sold ;  not  sold  subject 
tc  the  mortgage.    Another  lot  is  sold ;  for  which  the 
testator  paid  2000/.    In  that   the  Trevors  had   no   in- 
terest     They  were    paid  out    of   the  whole  fund   of 
32flO0L,  the  testator's  qwij  iqoney  ;  not  out  of  the  spe- 
cific sum  produced  by  that  estate.    This  is  not  conveyed 
as  an  assignment.    The  concurrence  of  the  heir  at  law 
'was  necessary;   but  not  as  to  the   lot  purchased    for 
*  8000A ;  as  to  which  they  were  mere  strangers.    The 
testator  and  his  wife,    she  being  the  heir  at  law  of  the 
original  mortgagor,  did  ratify  and  confirm  it.    The  for- 
mer, proviso  of  redemption  is  discharged ;  and  there  is 
a  new  one ;  if  Richard  Hill  Waring  pay,  &o. 


1802. 

Waring 

v. 
Ward. 


[  *8S6  ] 


The  Lard  Chancellor. 
I  am  of  opinion,  the  personal  estate  is  first  liable  to 
the  payment  of  this  sum  of  20,000/.;  for  that  is  the 
real  question;  and  therefore  to  the  payment  of  all  the 
component  parts  of  that  sum.     The  rules  as  to  this  sub- 
ject are  extremely  clear :  and  the  principle,  upon  which 
the  personal  estate  is  first  liable  in  general  cases,  is,  that 
the  contract  primarily  is  a  personal  contract :   the  per- 
sonal estate •  receiving  the  benefit;  and  being  primarily 
a  personal  contract,  the  land  is  bound  only  in  aid  of  th$ 
personal  obligation  to  fulfil  that  personal  contract.     It 
has  long  been  settled  therefore,  that  upon  a  loan  of 
money,  the  party  meaning  to  mortgage  in  aid  of  the 
bond,  covenant,  or  the  simple-contract  debt,  if  there  is 
neither  bond  nor  covenant,   his  personal  estate,  if  he 
dies,  must  pay  the  debt  for  the.  benefit  of  the  heir,    Sup? 


36  CASES  IN 

T802.         pose  rf  second  descent  cast ;  and  the  question  arises  b 


tween  the  personal  estate  of  the  son  and  his  red  esta 

v  descended  to  the  grandson :  then  the  personal  estate 

Ward.        the  son  shall  not  pay  it;   as  it  never  was  the  persoi 

No  exoner-      contract  of  the  son.     So,  upon  the  transfer  of  a  men 

ation  of  the      gage,  not  originally  the  personal  debt  of  the  party,  1 

eir    '      e      adding  his  personal  contract  he  will  not  make  his  pc 
personal  as- 
sets  of    d    t     80na^  estate  liable  in  the  first  instance ;  as  a  son  tran 

who  never        ferring  a  mortgage  by  a  father :  the  personal  covena 

personally         of  the  son  to  pay  the  money  does  not  make  it  origins] 

contracted :       a  personal  contract  of  his.    It  remains  still  the  person 

or  not  origi-    debt  of  the  father,  secured  by  a  pledge  of  his  land,  an 

naUy »  r  #gg^  i  *  secured  farther  by  the  personal  contract  of  the  aa 

That  contract  of  the  son  is  in  the  third  rank  of  securi 

onlv  as  a  far- 

4.  ..      ties,  instead  of  the  first ;  and  Lord  Thurlaw  carried  thi 

ther  security  '  .  ' 

in  a  subse-      doctrine   to  this  extent ;  that,  where  there  was  a  moil 
quent  trans-     gag6'  an^  afterwards  upon  a  transfer  the  person,  to  wta 
action,  not  in-  the  equity  of  redemption  belonged,  covenanted  for  tb 
tended  to  dis-  money;   and  also  to  raise   the  interest  from  4  to  5p 
tnrb  the  order  cent. ;  though  the  person,  who  first  made  the  mortgl 
o    c  argc ;  as    never  was  iiable  Up0n  his  personal  contract  beyond  4 

cent.,  yet  between  the  personal  and  real  represents 
or  the  par-      °^  ^e  Party>  w^°  T***e&  the  interest  to  5  per  can 
chase  of  an       thought  the  additional  1  per  cent,  not  primarily  a  < 
equity  of  re-     upon  the  personal  estate ;  as  it  was  an  obligation 
demption :         ing  out  of  a  transaction,  the  intention  of  which ' 
even  though     to  disturb  the  order  of  charge.     The  same  princf 
e  in  eres    is     ^  to  ^  pu^jjgge  0f  an  equity  of  redemption: 
raised,    the  i        •  «     t 

_  A     r  n        party  means  at  the  time  of   the   contract  to 
excess  follows  . 

the  subject  of  estate  subject  to  that  mortgage ;   in  relation 
the  original      mortgage  the  personal  contract  was  entered 
contract.  that  was  not  his.     If  he  enters  into  no  obligate 

party,  from  whom  he  purchases,  neither  by  b< 
venant  of  indemnity  to  save  him  harmless  fro' 
gage,  yet  this  Court,  if  he  receives  possession 
profits,  would,   independant  of  contract,   ra 
conscience  an  obligation  to  indemnify  the  v< 
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the  personal  obligation  to  pay  the  money  due  upon  the 
vendor's  transaction  of  mortgage;  for,  being  become 
owner  of  the  estate,  he  must  be  supposed  to  intend  to 
indemnify  the  vendor  against  the  mortgage. 

The  ease  of  TweddeU  v.  TweddeU  certainly  went  upon 
this  principle;  that  the  debt  due  to  Delaval  was  never  a 
Jebt  due  directly  from  that  person,  whose  personal  assets 
they  sought  to  have  applied  in  payment  of  it.  Whether 
that  was  quite  accurate  depended  upon  the  construction 
of  the  articles  of  *  agreement  and  the  deed  executing 
*  them.  But,  taking  the  articles  and  the  deed  together, 
it  may  very  well  be  said  in  support  of  the  decree,  that  the 
leal  intent,  notwithstanding  the  particular  expressions  in 
those  instruments,  was,  that  the  purchase  between  the 
vendor  and  vendee  was  a  mere  purchase  of  an  equity  of 
redemption  5  not  meaning  by  that  transaction  to  disturb 
the  mortgage  as  a  mortgage,  to  alter  the  contract  itself, 
fcven  in  respect  of  the  sum  due.  Mr.  Madocks,  who, 
I  recollect,  was  not  satisfied  with  the  decision,  laid  great 
Stress  upon  the  recital,  that  John  Aynesley  had  contracted 
for  the  absolute  purchase  of  the  premises.  Whether  Lord 
Tkurlow  was  right  or  ill  founded  in  the  opinion,  that 
upon  the  whole,  either  the  agreement  at  first,  or  the 
deed  executing  it,  the  contract  was  for  an  equity  of  re- 
demption and  nothing  more,  reasoning  upon  the  facts', 
yet  the  case  is  a  clear  authority,  that,  if  he  decided  the 
feet  right,  such  a  contract,  for  a  mere  equity  of  redemp- 
tion, will  not  make  the  mortgage  debt,  which  is  to  re- 
main an  incumbrance  upon  the  estate,  the  debt  of  the 
person  buying  under  those  circumstances;  for  in  his  hands 
it  is  the  debt  of  the  estate:  a  mortgage  interest  as  be- 
tween his  representatives.  But  that  case  differs  totally 
from  this.  To  assimilate  them  I  must  suppose,  that  this 
testator  treated  for  the  manor  of  Ince  subject  to  the 
mortgage  to  the  Trevors;  and  had  paid  into  Court  so 
much  money  as  was  the  value  of  the  equity  of  redemp- 
tion 


1802. 
Wahing 

V. 

Ward. 


[  *338  ] 
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tion  subject,  to  that  mortgage.    In  that  case  he  would 
have  been  bound  in  conscience,  if  no  such  obligation  was 
taken  from  him,  to  indemnify  those,  who  conveyed  the 
equity  of  redemption  to  him,  against  the  mortgage.     But 
this  transaction  is  not  at  all  with  reference  to  that  mort- 
gage.    It  is  a  purchase  of  the  inheritance  of  the  premises. 
The  sum  of  30,500/.  the  purchase-money,  was  to  be  paid, 
not  as  in  Tweddell  v.  Tweddell :  but  under  the  Report 
he  became  in  this  Court  the  purchaser  of  the  inherit- 
ance, bound  to  pay  in  the  whole  of  the  purchase-money  ^ 
♦  entitled  to  call  upon  this  Court,  in  a  sense  a  contracting 
party  with  him,  as  representing  all   the  parties  contract— 
ing,  to  deliver  out  to  him  the  whole  inheritance  of  tha»* 
estate  for  that  sum.    He  borrows  out  of  Court  the  sunsi 
of  20,000/.;  having  become  in  Equity  the  owner  of  the 
estate ;  not  borrowing  as  much  as  will  enable  him  to  bay 
the  estate  subject  to  the  mortgage,    but  that  sum  o/ 
20,000/.,  to  be  paid  into  Court ;  to  the  intent,  that  being 
added  to  the  sum  of  10,500/.,  which  he  had  absolutely 
paid  in,  he  might  have  the  estate  delivered  out  to  him 
by  the  Court.     Then  it  was  paid  into  Court  for  his  uac 
upon  an  agreement  between  them,    that  Cunliffe  shall 
have  a  mortgage  of  the  estate,    which  in  Equity  was 
Waring s  at  the  moment,  as  soon  as  it  could  be  given. 
Suppose,  at  that  moment  Waring  had  died:  could  not 
Cunliffe  have  compelled  his  representative   to  get  the 
estate  out  of  Court;  to  the  intent  to  have  a  mortgage 
made  to  him  ?    Does  the  Court  then,  executing  the  con- 
tract, as  in  Tweddell  v.  Tweddell,  keep  alive  the  mortgage 
to  the  Trevors  ?  No :  the  contract  is  executed,  as  it  ought 
to  be,  by  a  conveyance  of  the  inheritance.    The  question 
is,  what  Waring  took ;  and  that  is,  whatever  he  took,  and 
Cunliffe  also.     The  latter  claiming  under  him  as  a  mort- 
gagee, what  he  took  is  only  a  part  of  what  Waring,  took* 
The   whole  inheritance  was  between  them  both.    The 
debt  to  the  Trevors,  as  theirs,  did  not  exist  after  this 
transaction.    It  was  gone.     The  debt  between  Waring 

and 


CASES  IN  CHANCERY. 


339 


and  Cttnliffe  alone  continued  to  exist*  In  TweddeU  v. 
Hweddell  the  original  mortgage  debt  continued*  In  this 
instance  it  did  not  continue  a  moment.  If  it  did,  this 
Court  could  not  have  executed  the  contract,  that  con* 
veyed  to  him  the  whole  inheritance ;  and  in  that  transact 
tion  destroyed  the  original  mortgage  debt.  That  trans- 
action did  not  create  the  debt  to  CunUffc.  That  wag 
created  by  paying  the  money ;  and  the  conveyance  was 
only  fulfilling  that  part  of  the  obligation  to  make  a 
*  mortgage  of  the  whole  of  these  premises :  whether 
of  the  Ince  estate  only,  or  also  including  the  others,  is 
not  material;  though  the  latter  circumstance  makes  it 
stronger.     It  is  merely  fulfilling  the  obligation  he  had 

come  under  in  this  Court,   as  equitable  owner  of  the 

estate. 


1802. 


Waring 

v. 
Ward. 


[♦340] 


The  conclusion  therefore  is.  that  originally  this  was  a 
personal  contract;  and  the  estate  a  pledge  for  the  farther 
security  of  that  personal  contract ;  that  the  real  contract 
being  only  secondary,  and  the  personal  being  the  primary 
contract,  the  personal  estate  must  relieve  the  real  estate. 
I  observe  in  the  Report  (42)  Lord  Alvanley  said,  he 
had  a  strong  opinion  upon  the  point;  and  I  have  no 
doubt  upon  it. 

(42)  Ante,  Vol.  V,  675. 


rJORTIN,  Ex  parte. 

T^HIS  petition  was  presented  under  tlie  authority  of 
an  Act  of  Parliament  by  the  patron  and  trustees 
of  the  Free  School  at  Woototi-under-Edge;  stating  an 
increase  of  the  revenues  of  the  charity,  to  the  amount 
of  GO/,  per  annum,  in  consequence  of  an  exchange 
and  the  improve4  value  of  the  estates ;  and  proposing, 
that  thg^alary  of  the  ipaster  should  be  increased  from 


1802. 
JulyMtk, 

19M. 
An  increase 
of  the  reve- 
nues of  a  Cha- 
rity applied  for 
the  benefit  of 
the  Charity. 


Af\l 
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40/.  to  70/.  a  year ;  in  consideration,  that  one  of  the 
statutes  required,  that  he  should  receive  all  the  boys  of 
Wooton-under-Edge  upon  very  low  terms;  and  farther 
proposing,  that  21.  or  SI.  a  year  should  be  added  to 
the  yearly  sum  of  5/.,  paid  to  each  of  ten  boys  upon  the 
foundation ;  or,  that  the  trustees  should  "be  at  liberty  to 
apply  the  surplus  in  putting  boys  out  apprentices.  The 
salary  of  the  master  and  the  number  of  the  boys 
*  their  annual  payment  had  been  increased  under  a  d 
cree  upon  an  Information ;  -directing,  that  the 
of  the  revenues  should  be  applied  in  that  manner. 


The  Attorney  General  and  Mr.  Steele,  in  support 
the  Petition. 


The  Lord  Chancellor  said,  upon  all  the  rules  of 
Court  something  must  be  given  to  the  boys ;  and 
an  order,   that  the  salary*  of  the  master  should  be  i 
creased  to  80/.,  and  the  payments  of  the  boys  to 
each  (43). 

(43)   The   Attorney   General  v.   Tonna,   4  Bro.  C.  C. . !€►  S3 
Ante,  Vol.  II,  1 ;  and  the  note,  9. 


e 
e 


BUCKMASTER  v.  HARROP. 


Rolls. 

1802. 

Feb.  18/A. 

July  19th. 

To  entitle  the  QN  the  23d  of  July,  1800,  certain  estates  were  sold 
heir  to  the  in  four  lots  by  distinct  particulars ;   and  two  agermts 

performance      for  peter  Davenport  Finney  were    declared    the    b&st 

ofa?fagPCe"  bidden 

ment  for  a  *"«u^ 

purchase  out  of  the  personal  estate,  the  agreement  mast  have  been 
binding  upon  the  parties  contracting,  so  that  the  property  was  con- 
verted in  equity  before  the  death. 

Sale  of  land  by  auction  is  within  the  statute  of  Frauds ;  and  the 
name  of  the  vendee  being  put  down  by  the  auctioneer  is  not  sufficient 

Payment  of  the  auction  duty  is  not  a  part-performance  taking  an 
agreement  out  of  the  statute  of  Frauds. 

The  ground  of  the  doctrine  of  part-perform ancc  is  fraud. 


J 
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fidders,  at  several  sums,    amounting  in  the  whole  to  1802. 

K119&;  and  they  immediately  after  the  sale  declared,  BlJc^!^a     R 
hat   they  purchased  for  Finney;    and   Finney  offered  Vm 

o  pay  the  deposits,  10  per  cent.,  and  the  auction  duty,  Harbop. 
fr  Stretkitt  Wright ,  the  auctioneer;  who  was  also  the 
ttndor:  but  he  declined  .receiving  .either;  alleging, 
tart  it  was  then  late  at  night ;  and  he  had  to  go  eight 
tiles:  but  he  told  Finney,  he  would  lay  down  the 
Mfeiey ;  and  would  settle  the  same  *  with  him  some  other  [  *342  ] 
fane ;  which  Finney  agreed  to ;  and  accordingly  Wright 
>aid  the  auction  duty,  amounting  to  77/.  19*.  6d.  By 
lie  conditions  of  the  sale  the  purchaser  was  to  have  pos- 
session of  lot  S  immediately,  and  of  the  other  lots  at 

r 

Michaelmas  next ;  paying  the  remainder  of  his  purchase* 
money  upon  the  execution  of  the  conveyance  on  or  before 
die  29th  of  September.  Finney  soon  afterwards  gave 
the  amount  of  the  auction  duty  to  his  attorneys,  to  be 
pAid  to  Wright ;  directing  them  to  take  a  proper  re- 
ceipt. He  also  sold  the  crops  of  hay,  grass,  and  oats, 
then  growing  on  the  premises,  comprised  in  lot  3,  for 
50/.,  to  a  person,  who  afterwards  took  possession  of  the 
premises  in  that  lot.  Finney  died,  before  the  50/.  or  any 
rent  became  due.  An  abstract  of  the  title  was  sent  to  the 
attorneys  of  Finney  about  the  15th  of  September ;  who 
approved  the  title;  but,  before  any  conveyance,  on  the 
££d  of  September,  Finney  died. 

The  bill  was  filed  by  the  heirs  at  law  of  Finney  against 
the  executors,  the  residuary  legatee,  and  Wright ;  pray- 
ing a  specific  performance  of  the  contract ;  and  that 
the  purchase-money  may  be  paid  out  of  the  personal 
estate. 

The  answers  admitted  the  agreement.  The  vendor 
submitted  to  perform  the  contract ;  and  the  executor  did 
not  object :  but  the  residuary  legatee  resisted  the  per- 
formance. Wright  demanded  the  money  he  had  paid 
from  the  executor ;  but  never  received  it. 

Mr. 


BUCKMASTER 

V. 


342  CASES  IN  CHANCERY. 

1802.  Mr.  Richards  and  Mr.  Hall,  for  the  Plaintiffs. 

If  there  were  no  circumstances  of  part-performance  in 
this  case,  the  question  would  be,  whether  the  parol  con- 
H arrop.      tract  was  void,  or  not.  First,  a  sale  by  auction  is  not  within 
[  *343  J       the  Statute  of  Frauds  (44).     If  it  is,  the  auctioneer  put- 
ting down  the  name  of  the  vendee  is  sufficient:  Simon 
v.  Metitiier  (4>5).    Secondly,  it  is  clear,  that  if  the  parol 
contract*  is  admitted  by  the  answer,  and  the  Statute  is 
not  insisted  on,  there  is  a  right  to  the  performance  of  the 
agreement;  though  it  is  now  certainly  very   doubtful, 
whether,  if  the  Defendant  also  insists  upon  the  Statute, 
the  Court  will  compel  the  performance  (46).     In  this  case 
a  subsisting  contract  is  admitted.    An  executor  is  not 
bound  to  plead  the  Statute  of  Frauds  any  more  than  the 
Statute  of  Limitations.     The  heirs  at  law  then  have  a 
right  to  the  performance  of  the  contract,  admitted  by 
the  executors  and  the  vendor.    The  moment  the  con- 
tract was  entered  into  Finney  was  in  equity  entitled  to 
the  estate;   and  continued   so  at  his  death.     Insisting 
upon,  the  Statute  would   disappoint  his  intention  and 
wishes.     These  parties  are  all  volunteers;  bound  there- 
fore by  that,  which  he  intended  to  bind  himself. 

But  if  this  point  should  be  against  the  Plaintiffs,  there 
ip  a  clear  part-performance ;  which  takes  this  case  out  of 
the  Statute.  Part  of  the  money  was  paid.  Of  lot  S 
possession  has  been  taken  ;  and  the  produce  sold.  Those 
acts  must  amount  to  part-performance ;  and  the  contract 
is  entire.  Though  the  terms  are  different,  all  the  lots 
are  sold  by  and  to  the  same  persons.  Finney  bought  by 
different  agents;  iyhp  immediately  declared  themselves 
trustees.    The  Conditions  of  Sale  and  Particulars  relate 

to 

(44)  Statute  29  Charles  II,         (46)  See  ante,  Vol.  VI,  87, 
c.  3.  in  Cooth  v.  Jackson ;  and  the 

(45)  1  Black.  699.   3  Burr,  note,  III,    3tt,    to  Pyn  v, 
1921.  Blackburn. 
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to  a  number  of  lots :  but  that  particular  provision  as  to         1302* 
time  possession  applies  to  lot  3  only ;  not  to  the  others.        Bdckmasteb, 

v. 
Mr.  Martin,  for  the  Defendant,  thetesiduary  Legatee.      H arrop. 

The  sales  of  these  lots  were  distinct,  and  independent 
m  of  each  other.  The  lots  were  sold  under  different  Con-  [  •  344  J 
clitions  and  Particulars*  Therefore  acts  of  part-perform* 
&nce  as  to  one  could  not  affect  the  others.  The  effect  of 
«nch  acts  depends  upon  the  intention,  Quo  animo;  and 
the  act  must  be  done  with  an  intention  to  complete  the 
purchase.  The  act  relied  upon  by  the  Plaintiffs,  viz., 
tlie  payment  of  part  of  the  money  by  the  purchaser  to 
Viis  own  agent,  is  nothing,  unless  paid  over  by  him:  being 
in  truth  paying  from  one  hand  to  the  other. 


37**  Master  of  the  Rolls. 
The  object  of  this  bill,  filed  by  the   co-heirs  of  thd 
purchaser,  is  to  have  the  contract  carried  into  execution. 
The  vendor  submits  to  perform  the  contract.     The  exe- 
cutors do  not  object  to  it.    But  the  residuary  legatee 
contends,  that  there  is  ho  contract  this  Court  ought  to 
execute;  neither   a  contract  in  writing,   not  part   per- 
formed.    It  is  insisted  by  the  Plaintiff,  that  the  residuary 
legatee  has  no  right  to  object  to  the  performance  of  a 
contract,  to  which  the  testator  himself  had  no  objection. 
I  am  of  opinion,  the  Court  cannot  speculate  upon  what 
the  deceased  would  or  would  not  have  done :  but  the  in- 
quiry must  be,  whether  at  his  death  a  contract  existed, 
by  which  he  was  bound,  and  which  he  could  be  com** 
pelled  to  perform  ( 47  ).     That  alone  can  give  the  heir  a 
right  to  call  for  the  personal  estate  to  be  applied,  or  to 
the  personal  representative  a  right  to  call  upon  the  heir. 
Whether  the  executor  would  or  would  not  perform  it,  is 
of  Ho  moment.     A  mere  executor  has  no  right  to  give 
away  the  personal  estate  from  the  residuary  legatee ;  who 

in 
(47;  Post,  Vol.  X,  607. 
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1808*         in   this  case  is  before  the  Court;   and  undertakes  t 
BuckmTster  s^ew»  ^  Plaintiff  has  no  right  to  call  for  a  pcrformanc 
v#  of  the  contract. 

Harrop. 

[  345  ]  The  principle,    upon   which    the  Court  acts  for  o 

against  the  heir,  is  stated  ( 48 )  in  The  Attorney  Generc 
v.Ddy,  an&Laconr*  Merlins  (4&).  The  question  mm 
be  the  same,  whether  a  purchase  or  a  sale  is  insisted  on 
Was  the  ancestor  himself  bound  ?  Was  there  such  a 
agreement  as  converts  the  real  estate  into  personal,  or  th 
personal  estate  into  real  ?  I  am  of  opinion,  every  objec 
tion  may  be  taken  upon  either,  which  it  would  have  beei 
competent  to  the  deceased  to  take,  if  he  had  resisted  til 
execution  in  his  life.  The  Plaintiffs  say,  if  it  is  nece* 
sary,  and  I  am  of  opinion,  it  is,  they  can  shew,  ther 
was  such  an  agreement.  First,  they  say,  either  a  sale  b 
auction  is  not  within  the  Statute  of  Frauds;  or,  the  auc 
tioneer  putting  down  the  name  of  the  vendee  is  an  agree 
ment  in  writing;  and  they  cite  Simon  v.  Metivier.  But 
whatever  is  the  authority  of  that  case,  it  has  been  )iek 
not  to  extend  to  land.  It  was  twice  so  ruled*by  Lon 
Chief  Justice  Eyre.  In  Walker  v.  Constable  (50)  an< 
Stansfield  v.  Johnson  (51  )  it  was  held  not  sufficient,  tha 
the  agent  wrote  down  the  name. 

The  Plaintiffs  then  contend,  that  the  agreement  is  part 
performed  as  to  all  the  lots ;  and,  if  not  as  to  all,  as  to 
lot  No.  3.  I  am  of  opinion,  this  is  no  part-perform 
ance.  The  Revenue  Laws  ought  never  to  be. held  to 
operate,  beyond  their  direct  and  immediate  purpose,  to 
affect  the  property,'  and  vary  the  rights  of  the  parties 

no 

(48)  2  Vet.  220.  XII,  466.  Mason  v.  Armitag* 

(49)  3  Atk.  1.    1  Ve$.  312.  Buckmaster  v.  Harrop.  XIII 

(50)  1  Bos.  %  Put.  306.  25, 456.  Higginson  v.  Clowes 

(51)  1  Esp.  101.  See  post,  XV,  516.  Kemeys  v.  Pro* 
Vol.  IX,  240,  Coles  v.Treco-  tor,  3Fe*.  Sf  Bea.  57.  1  Jae 
thick.     Blagden  v.  Bradbear,  «$  Walk.  360. 
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not  within  the  intention  of  the  act     Upon  a  sale  by  W0% 

auction  so  much  is  paid  to  the  vendor  as  part  payment ;  R     x*^*' 
and  so  much  to  the  Government,  as  tax.     If  the  pur-*  v. 

chaser  refuses  to  pay  the  tax,  his  bidding  is  void.  If  Habeop. 
he  pays  it,  the  only  consequence  is,  his  bidding  has  the 
•same  effect,  as  it  would  have  had,  if  no  such  law  had  [  *346  ] 
been  made,  and  no  other.  That,  without  which  there 
would  have  been  no  contract,  cannot  be  said  to  be  in 
part-performance  of  the  contract.  The  only  contract 
with  the  vendor,  and  which  I  can  enforce,  is  for  the 
price.  •  But,  suppose,  the  payment  of  the  auction  duty 
eould  be  considered  part  of  the  price :  I  do  not  see,  how 
that  could  bind  the  purchaser.  In  general  the  party 
the  performance  mi^t  shew  a  performance  on 
side ;  as  a  reason  for  the  interference  of  the  Court  in 
his  favour;  for  the  ground,  upon  which  the  Court  acts, 
is  fraud  in  refusing  to  perform  after  performance  by  the 
other  party.  The  inquiry  is,  whether  Finney,  if  so  dis- 
posed, could  have  resisted  the  performance;  for,  if  he 
could,  upon  the  principle  I  before  stated,  the  heir  is  not 
entitled  to  call  for  an  application  of  the  personal  estate 
for  this  purpose.  Now,  his  refusal,  after  paying  part  of 
his  purchase-money,  would  be  no  fraud  upon  the  seller, 
but  his  own  loss;  in  this  case  the  loss  of  the  personal 
estate.  Wright  having  advanced  the  duty  is  entitled  to 
call  upon  the  executors.  In  Lacon  vjtfertins  the  act  of 
part-performance  was  payment  of  a  considerable  part  of 
the  purchase-money ;  and  the  taking  notes  was  only  as  a 
security,  in  case  it  should  not  proceed ;  and  it  was  held, 
that,  notwithstanding  that,  it  was  in  part-performance ; 
and  therefore  it  was  a  fraud  to  refuse  performance  on 
the  other  side. 

Another  act  of  part-performance  was  irtsisted  upon 
here:  the  circumstances  stated  by  the  witness  Barlow 
relative  to  lot  3.  If  this  were  held  to  be  an  act  of  part- 
performance,  it  could  not  affect  any  other  lot ;   for  the 

several 
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ieoa>  several  lots  were  included  in  distinct  articles  of  sale;  an 

H     ^^Tb**     so  were  unconnected.    But  even  as  to.  this  lot  I  am  < 

4#  opinion,  it  is  not  a  part-performance.     The  bargain  wit 

Harrow.      Barlow  was  the  mere  act  of  the  vendee.     The  vend* 

[  +347  ]       +had  no  prejudice.    He  had  done  nothing  to  entitle  hi 

to  say,  the  non-execution  was  a  fraud  upon  him.  If  1 
had  let  Barlow  into  possession,  that  would  be  an  act,  t 
which  he  might  have  had  a  prejudice.  All  Barlow  aai 
is,  he  is  now  in  possession ;  which  cannot  be  taken  to  I 
before  Finney's  death ;  and  nothing,  that  passed  •  sino 
could  influence  the  question :  the  inquiry  being,  whethi 
at  his  death  he  could  have  been  compelled  to  perfor 
the  agreement.  I  am  aware,  there  are  cases  that  ae 
done  by  the  Defendant  can,  be  made  a  ground  for  coe 
pelling  him  to  perform  the  agreement :  but  it  is  difficu 
to  bring  those  cases  to  bear;  for,  to  what  do  such.ae 
amount,  when  there  is  no  prejudice  to  the  Plaintiff 
Only  to  proof  of  the  existence  of  an  agreement.  Th 
existence  of  the  agreement  may  be  put  out  of  all  doubt 
by  the  acts:  but  the  objection  upon  the  Statute,  that 
the  agreement  is  not  in  writing,  remains,  where  it  did. 
The  Court  does  not  profess  to  execute  a  parol  agreement, 
merely,  because  it  is  satisfactorily  proved.  In  Whitley  f. 
Bagenal  ( 52 ),  which  being  before  the  House  of  Lords 
must  supersede  the  authority  of  every  other  case,  variant 
acts  had  been  done,  which  implied,  that  the  party  had 
sold  the  estate,  and  did  not  consider  himself  any  longer 
the  owner  of  it.  The  question  still  remained,  whether 
that  agreement  should  be  carried  into  execution ;  and  it 
was  held,  that  the  acts  done  by  the  Defendant  did  sot 
entitle  the  Plaintiff  to  have  it  specifically  performed. 

Upon  the  whole  the  Plaintiffs  are  not  entitled  to  this 
relief.  The  bill  therefore  must  be  dismissed,  but  with- 
out costs.  The  vendor  must  have  his  costs  ftbm  ,th£ 
Plaintiffs  (58). 

(52)  0  Bro.  P.  C.  45. 

(53)  See  the  appeal  in  this  cause,  post,  Vol.  XIII,  456. 
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The  EARL  op  ILCHESTER,  Ex  parte. 

The  Lord  Chancellor. 

The  Master  of  the  Rolls. 

Lard  Alvanley,  Lord  Chief  Justice  of  1803. 

the  Court  of  Common  Pleas.  April  4th. 

May  2U/. 
HE  late  Earl  of  Ilchester,  being  married,  but  not    The   proper 

having  at  that  time  any  children,  by  his  will,  drfted  application  to 
the  28th  February,    1778,  and  duly  executed  to  pass  change  a  guar- 
ded estate,  after  bequeathing  a  leasehold  house  in  trust    .f1  IS   J      * 
for  his  wife  for  her  life,  and  giving  her  all  the  household 
goods,  furniture,  fcc.  that  should  be  therein,  and  the  sum    Ttet  testatoP> 
>f  500f.,  to  be  paid  upon  his  decease,  committed  the  care,  * 

Hilton,  and  guardianship,  of  all  his  daughters  born  or  •      ck;|dren 
6  be  born  unto  the  said  Mary,  Countess  of  Hehester,  gaVC  the  guar- 
iit  wife,  during  their  respective  minorities ;  and  he  com-  dianship  of  all 
lifted  the  care,  tuition,  and  guardianship,  of  all  his  sons  his  daughters 
treafter  to  be  born  unto  his  said  wife  and  his  brother  born  or  to  ** 
tephen  Fox  Strangways,  or  the  survivor  of  them,  during     .rn  to 

leir  respective  minorities.    The  testator  then  (rave  and    ..  /. 

_  all  his  sons 

erased  all  his  estates,  subject  as  to  his  estates  in  the  |,ereafter  |0  j^ 
tmnty  of  Dorset  to  a  jointure  of  1000/.  a-year  to  Lady  born  to  his 
Ichester,  to  the  heirs  male  of  his  body  begotten  or  to  be  wife  and  his 
tegotten,  and,  for  want  of  such  issue,  to  his  brother  Sle~  brother  or  the 
Aen Fox  Strangways,  his  heirs  and  assigns  for  ever;  in  survivor.   The 
•sse  he  should  be  living  at  the  time  of  the  testator's  de-  guard»ansl"P 
cease;  and  in  case  he  should  die  in  the  testator's  life,  then    .       .... 
to  his  youngest  brother  Charles  Fox  Strangways,  his  heirs  by  ^^  or  a 
and  assigns  for  ever;  and  he  gave  all  his  personal  estate,  future   mar- 
not  riage. 

A  second  marriage  and  the  birth  of  children,  the  wife  *ndichil''jre|| 
provided  for  by  settlement,  and  there  being  children  by  the  fanBcr 
marriage,  a  case  of  exception  from  the  rale,  that  marriage  ^^j  ^ 
birth  of  a  child  revoke  a  Will. 

Testamentary  appointment  of  guardian  not  revoked    Vy  a  sub* 
sequent  testamentary  appointment,   not  executed  according  |0  ^ 
Statute,  and  not  directly  importing  revocation. 
Vol.  VII.  Z 
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180$.         not  specifically  disposed  of,  to  his  said  brother  Steph 

TfaEarl  of    ^ox  ^ran8wa9sf   an<^  appointed  his  said  wife  and  h 
Ilchbstbb     brother  Stephen  Fox  Strangways  executor  and  executrix-. 

Ex  parte. 

The  testator  afterwards  made  several  codicHs,  gnrinj^  ^„ 

legacies    and  various  directions.      He   also   left    othe~^^r 

papers,    in  his  own  hand-writing,    and  most  of   thecr^^, 

signed  by  him,  but  not  attested,  entitled  "  Additiona^^/ 

"Memoranda;"  the  first  of  which,  dated  April  S,  178^^ 

soon  after  the  birth  of  the  present  Lord  Ilchestert      jg 

expressed  thus: 

"  I  wish,  that  my  friends  Mr.  Robert  Scott  and  Steph.cn 
"  Digby  would  be  kind  enough  to  act  as  guardians  to 
"  gether  with  my  wife  and  brother  Stephen  Strangways,       > 
"  to  my  son  Henry  or  any  other  sons  that  may  be  here-       ;• 
"after  born.  " Jlchetter."  / 

Lady  Ilchester  died  in  1790;  leaving  the  present  :m 
Lewd  Ilchester,  her  only  son,  and  several  daughters  iur-  « 
viving. — After  her  death  he  wrote  the  following  memo-  ;«e 
raodum,  also  unattested. 

I 

"  1790.    In  case  of  any  accident  happening  to  we       if 
Cl  it  is  my  earnest  wish,    that  my  dear  sister  Harriet 
"  would  take  under  her  care  and  protection  my  unfa- 
"  tunate  children.    I  know  it  is  a  heavy  and  an  anxkxtf 
"  task ;  yet  on  consideration  of  the  love  she  bore  their 
"  dearest  mother  and  the  forlorn  and  helpless  situation 
"  they  will  be  in  I  am  inclined  to  hope  and  think  lb* 
"  wOl  undertake  it.    My  dear  Eliza  though  young  h*^        \ 
u  good  sense  and  heart  full  of  tenderness ;  and  I  do  not- 
"doubt  but  she  will  assist  her  aunt  to  the  best  of  he^ 
"  abilities ;  and  prove  a  mother  to  her  younger 
"  and  brother ;  who  will  need  to  have  the  best  of  prin 
[  *350  ]      «  ♦ciples  instilled  in  him,  before  he  is  sent  adrift  to 

"  public  school.    Good  principles  once  fixed  in  him  wi^J 
••  stay  with  him  for  ever." 


\ 


CAKES  IN  CHANCERY,  g^> 

>  testator  then  observing,  that  his  daughters  cannot  iaq& 

ery  large  fortunes,  there  being  so  many,  expressed  m,^.    - 

,  that  Harry,  should  he  have  the  advantage  of  *  Tlchbstbr 

unority,  would  add  2000/.  a-piece  to  them,  if  his  &*##*,  '* 
*  can  prudently  bear  it ;  and  proceeded  thus : 

i 

* 

mean,  he  should  go  first  to  a  small  school  and 
■wards  at  a  proper  age  to  Eton,  should  that  school 
lien  in  good  repute.  I  have  requested  my  dear 
ber  Stephen,  Mr.  S.  Digby,  and  Mr.  Scott,  to  be 
guardians  after  the  time  that  my  sister  shall  think 
o  give  him  up;  which  I  should  think  would  be 
tt  the  age  of  ten,  or,  when  he  goes  to.  a  public 
oL  I  request  his  guardians  would  endeavour  to 
Recllynch  for  him,  if  it  can  be  done  to  his  ad- 
ige." 

n  followed  some  other  directions  and  legacies, 
of  the  other  papers  also  gave  legacies  and  an- 
,  and  directions  to  his  son  and  the  guardians,  by 
neral  description  "  my  son's  guardians." 

tmgust  1794  the  testator  married  Maria  Digby. 
i  settlement  on  that  marriage,  dated  the  27th  of 
f,  estates  in  the  counties  of  Dorset  and  Somerset 
sonveyed  to  the  use  of  the  testator  for  life ;  with 
der,  subject  to  a  jointure  of  1500/.  a-year,  to  him, 
fan,  and  assigns  for  eyer ;  and  by  a  deed  of  ap- 
ent  of  the  same  date,  reciting  his  former  maiv 
lettlement  in  1781  of  an  estate  in  Somersetshire 
limself  for  life,  with  remainder,  subject  to  a  join- 
F  500/.  a-year,  to  the  first  and  other  sons  of  the 
age,  in  tail  male,  with  power  to  him,  in  the  event  of  [  •  351  ] 
viving,  to  appoint  500/.  a  year  by  way  of  jointure, 
d  upon  that  estate,  to  any  future  wife,  he  executed 
>wer  in  favor  of  his  second  lady.  It  was  admitted 
;,  that  there  was  a  provision  by  this  settle- 
Z  2  ment 
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1408.         ment  for  the  children  of  this  marriage.    By  this  marriage 
t^^T**  -j    there  was  issue  two  sons,  William  Fox  Strangways 
IlchwTO     OUes  Fox  Strangways. 

The  last  testamentary  paper  was  written  and  signed 
the  testator,  but  not  attested ;  and  was  thus  expressed : 

>    "  December  8th,  1801.    A  Codicil  to  be  considered  =. 
"  part  of  my  Will 

"  I  will,  that  Maria,  my  present  wife,  do  act  as  sc*] 
"  and  only  guardian  to  all  my  children:  and  do  sincere^ 

"  desire  her  to  take  that  trust  upon  her* 

«« 

u  I  do  also  desire;  that  she  may  have  my  house,  gar- 
"  deps,  &c.  with  the  use  of  the  park  at  Redlynck  to 
"  reside  in  herself,  if  she  chuses,  for  her  life;  or,  if  she 
."  prefers  the  house  at  Abbotsbury  for  that  purpose,  then 
"  that  she  should  have  that  house  to  reside  in  herself  fir 
"  her  life :  if  she  does  not  however  reside  in  either  of 
"  the  houses,  that  th§y  should  be  let  for  the  advantage 
"  of  my  eldest  son.    If  she  chuses  to  reside  in  either  of 
"  the  houses,  then  that  house,  whichever  it  may  be,  to 
"  be  kept  in  repair  for  her  at  the  expence  of  my  eldest 
"  son.M 

The  testator  died  in  September  1803.  A  petition 
was  presented  by  the  present  Lord  Ilchester,  of  the  age 
of  fourteen,  and  the  other  children  of  the  testator,  two 
sons  and  two  daughters,,  to  the  Master  of  the  RoBfi 
praying,  that  Lady  Hchester  may  be  appointed  guardian 
[  +35£  ]      +of  their  persons  and  estates  during  their  minority;  and 

a  reference  to  consider,  what  it  would  be  proper  to  aDow 
for  maintenance,  &c.     Upon  that  petition  the  Master  waf 
directed  to  approve  a  proper  person  to  be  guardian  of 
the  two  daughters;  and  to  state,  what  relations  the  pe- 
titioners had,  and  upon  what  grounds  he  approved  pf 

•  such 
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ch  guardian:  but  as  to  the  sons  the  Matter  of  the  Rolls         1403 
i  not  think  proper  to  make  any  order.  .    >|n|Wv!li    r 

Ilcbbste^, 
Since  the  date  of  that  order  Lady  Hchester  had  issue       Eg  parte. 

ether  son,  of  whom  she  was  pregnant  at  the  decease 
'  the  late  Earl ;  and  this  petition  was  presented  to  the 
ord  Chancellor  by  all  the  sons;  praying,  that  Lady 
Chester  may  be  appointed  guardian  to  the  petitioners; 
1  that  it  may  be  referred  to  the  Master  to  approve  a 
oper  person  to  be  their  guardian. 

Thp  petition  suggested,  that  the  w^ll  of  1778  was  re- 
tted by  the  subsequent  majrriagp  ajifl  the  subsequent 
rfh  of  children ;  and  although  tfie  ccxjicil^,  and  par- 
tdariy  that  of  the  8th  of  December,  1801,  might  be  a 
publication  of  the  will,  yet  a  codicil  containing  an  ex- 
ess  declaration,  that  a  different  perSon  from  the  tea- 
m's brother  should  be  the  sqle  guaf dian,  could  pot 
orate  as  a  republication  of  the  will!  so  fax  qs  it  was  p, 
tttonentary  appointment  pf  guardianp ;  and  though  thp 
ttcfl  of  the  8th  of  December,  1801,  could  not  operate 
m  testmentary  appointment  of  a  guardian,  not  having 
Qri  executed  in  the  presence  of  witnesses,  yet  it 
loimted  to  a  revocation  of  the  appointment  of  the 
Bator's  brother:  if  that  appointment  was  not  revoked 
the  marriage  and  birth  of  children. 

ffiLf.RomiUy  and  Mr*  Newbott,  in  support  of  the 
Petition. 
The  first  question  is,  whether  these  children  have  now  [  853  ] 
f  guardian.  There  is  a  previous  consideration ;  whe- 
9  a  question  of  this  kind  can  be  decided  upon  petition. 
ttti}ere  |s  one  authority  in  the  House  of  Lords,  Lord 
ymham  v.  Barret  (54),  mentioned  (55)  in  Eyre  v.  The 

Countess 
(14.)  3  Bro.   P.  C.   53Q.     n.  70;  and  Mr.  F<mbla*qw?% 
jf^Ttynkam  y.  Lennard>     qoto,  2  Treat. Eq.  235, 
Bro.  P.  C.  544.      8e6  Rfc,         (55)  2  P.  Witt.  1?P< 
Bfyiwe's  note,  Co.  Lit.  80  a, 
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1603.  Countess  qf  Shaftesbury  (56),   decided  upon  petition 

^  vCffc'l  ^  aiwl  there  are  also  two  other  instances:  Ex  parte  Jo^ 

Ilchbster  **n  ( ^ )»  aiM*  ^  iw**  Champney  (58). 
JBx  ptttftp 


The  first  question  depends  upon  two  points!  1st, 
ther  the  will  of  1778  was  revoked  by  the  ftubseques^ 
marriage  and  birth  of  children:  If  not,  2dly,  whether  tT^ 
codicil  of  1801,    though  not  a   good   appointment     ^ 
guardian,  as  there  are  not  two  witnesses  to  it,  is  not  * 
revocation  of  the  former  appointment. 

If  the  will  of  1778  is  revoked  by  the  marriage  and 
tnrth  of  children  in  other  respects,  the  testamentary  ip- 
*  pointment  of  guardian  must  also  be  revoked.    The  in- 

strument,  if  not  a  subsisting  will,    cannot  under  the 
Statute  (59),  giving  the  father  the  power  of  appointing  • 
guardian  by  deed  or  will,  operate  for  this  purpose.   It 
is  extremely  difficult  to  know,   upon  what  ground  duf 
rule  of  revocation  stands :  but,  whatever  is  the  ground,  ft 
has  been  considered  an  established  rule  of  Law,  subject 
to  some,  but  very  few,  exceptions.  Lugg  v.  Lugg(&>)  is 
the  first  case ;  which  was  only  as  to  personal  estate ;  a  d* 
cision  by  the  delegates ;   among  whom  was  Lord  Chief 
Justice  Treby.     It  is  said,  it  was  much  doubted  after- 
[  *354  ]      *'wards;   but  in  Brown  v.  Thompson  (61)  it  was  consi- 
dered still  a  rule  of  Law.    The  question  was  afterward* 
discussed  in  Parsons  v.  Lanoe(62):  but  it  was  nercr 
decided  as  to  real  estate  till  the  case  of  Chr%stopkerr~ 
Christopher  (63).    In  Parsons  v.  Lanoe  Lord  Hardwick^ 
expresses  approbation  of  the  rule ;  though  according  tc^ 

00 

(56)  3  P.  Will.  102.  (01)  1  Eq.  Qa.  Air.  418. 

(57)  1  Dick.  294.  (62)  1  Fet .  189.    Jmb.W. 

(58)  1  Dick.  350.  (63)  In  the  Court  of  Ex- 

(59)  Stat.  12  Ch.  II.  c.  24.  chtqocr,  Jiffy  6th,  1771.  See 

(60)  2  SatL  592.     1  Lord  4  Burr.  2171,  2182.    Doug, 
Jky*.  441.  85. 
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be  report  in  Ambler  he  doubts  very  much  the  application         1803. 
f  it  as  to  real  estate.    But  the  presumption  applies  as     _  ^p\ 
fcrongly  to  real  estate  as  to  personal.   The  different  cases    tlchbstbr 
at  the  rule  upon  very  different  grounds.    In  some  it  is      E*paru. 
Bit  upon  a  presumed  change  of  intention.    It  is  difficult 
y  conceive,  how  the  intention  to  revoke,  not  actually 
anried  into  effect,  should  have  that  operation.    In  Doe 
01  the  demise  of  Lancashire  v.  Lancashire  (64)  it  is  put 
qpon  a  very  different   ground,    an   implied   condition. 
iowever,  this  has  now  been  so  long  considered  a  rule  of 
L#aw,  that  there  can  be  Kttle  doubt,  that  testators  have 
iften  acted  upon  it ;  and  have  not  revoked  their  wills 
>*pressly,  understanding  that  to  be  the  rule.    Such  a 
ftrie  is  understood  in  the  country,  as  indeed  the  Statute 
b*w  is,  merely  by  the  manner,  in  which  the  Law  is  ad- 
Mnistered  in  the  country.    In  the  last  case,  Kenebel 
uJScrafton  (65),  it  is  stated  to  be  now  the  established, 
Blown  rule  of  Law.    Great  inconvenience  would  follow 
bom  establishing  a  particular  exception   to    the   rule 
Nrely  upon  the  injustice  in  a  particular  case. 

Two  grounds  of  objection  will  be  taken :  First, .  the 
settlement  made  on  the  second  marriage;  providing  in 
mne  degree  for  that  wife  and  the  children  of  that 
marriage.  It  has  not  been  decided  in  any  case,  that 
•this  forms  an  exception;  and  there  is  the  great  au*  [  +355  ] 
thority  of  Lord  Hardwicke  in  Parsons  v,  l^anoe  against 
ijL  If  it  depends  upon  the  settlement,  it  must  depend 
%a  great  degree  upon  the  kind  of  settlement.  The 
exceptions  to  the  rule,  if  this  is  to  be  laid  down  as  a 
rale  of  law,  with  exceptions,  ought  to  be  as  clear  and 
intelligible  as  the  rule;  and  it  would  be  very  extra- 
ordinary, if  it  is  to  depend  on  the  nature  of  the  set-? 
dement. 


The? 


#4)  5  Term  Rep.  B.  R.  49,  (65)  3  East,  $30, 
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1803.  The  other  objection,  is,  that  no  case  has  yet  occurred 

^v-^  in  Which  a  second  marriage  and  birth  of  children  by 

The  Earl  of    8ecmd  wife>  there  j^g  also  children  by  the  fi*8t 

j^       *  f    riage,  have  been  held  a  revocation.    There  is  no 
case :  but  a  second  marriage,  with  children,  there 
no  children  by  the  first  marriage,  was  decided  to  be    < 
revocation  in  Christopher  v.  Christopher.     Gibhoms  >, 
daunt  (66)    was   under   circumstances    something  Qfe 
these:    but   the    question   certainly  was    not    decided. 
Some  doubt  was  expressed  by  Lord  Alvantey  ;  but  ce* 
tainly  the  inclination  of  his  mind  was,  that  the  second 
marriage  would  be  a  revocation.    But  how  is  the  excep- 
tion to  be  framed?    Not  upon  the  circumstance,  thtt 
there  are  children  by  both  marriages ;   for  suppose,  be- 
fore the  death  of  the  testator  all  the  children  by  die 
first  are  dead:  there  is  just  the  same  reason,  as  strongly 
applicable :  the  same  alteration  of  circumstances  occurs: 
the  testator  dying  with  quite  a  new  family:   thai  net 
family    in   existence    the   only  persons    having   stray 
claims  upon  his  bounty;  all  the  others  being  removei 
That  exception  therefore  must  admit  of  this  exception 
out  of  it;   introducing  all  the  inconvenience  of  excep- 
tions grafted  upon   exceptions.    A  rule  of  law  ought 
to  be  laid  down  without  reference  to  particular  cases:* 
[  *356  1      •  for  (here  can  be  no  rule,  that  will  not  be  liable  to 

some  cases  of  inconvenience.  In  Kenebel  v.  Scraftm 
the  Court  seem  to  have  attended  very  much  to  the  par' 
ticular  circumstances.  A  case  might  be  put  upon  that, 
in  which  it  would  be  quite  clear,  that  decision  wodA 
have  frustrated  the  intention;  as,  if  it  had  happened; 
that  there  were  many  children  born  before  the  mar* 
riage,  and  only  one  born  after:  all  the  children  bom 
before  marriage  must  have  been  unprovided  for:  le- 
gitimate children  only  taking  under  the  description  of 

children  (67). 

But 

(69)  Ante,  Vol.  IV,  840;      Vawdry,  Vol. V,  630;  jee  the 
see  the  note,  848.  note,  534. 

(0|)   Ante,   Cartwright   y. 
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lie  strongest  ground  for  submitting,  that  there  is         180$. 
present  any  testamentary  guardian  of  these  pe-     Th^RiH   f 
i,  is  the  other;  that  the  instrument  of  1801  is 
ation  of  the  appointment  of  their  uncle.    Upon 
th  of  the  eldest  son  the  testator  seems  to  have 
1  his  intention ;  and  from  the  paper  written  soon 
B  death  of  the  first  Lady  Ilchester  a  clear  inten- 
«ars  at  that  time,  that  his  brother  and  the  other 
.should   not   be  guardians    till  the  period,   to 
*  points.    The  Statute  is  entirely  silent  as  to  the 
,  in  which  a  will  appointing  a  guardian  may  be 
»    There  can  be  no  doubt,  that,  if  the  Statute  of 
(68)  had  not  interfered,   a  will  devising  land 
le  revoked  without  witnesses.    This  is  analogous 
gases  upon  the  Statute  of  Wills  (69),  before  the 
of  Frauds.    In  that  period  the  will,  though  it 
ve  been  in  writing,  might  have  been  revoked  by 
and   there    are    many  cases    in  Rolfs  Abridge 
)),  Dyertfl),  Sheppard's  Touchstone,  and  other 
It  is  very  difficult  to  distinguish  that  from  this : 
Onions  v.  Tyrer  ( 72 )  something  is  said  by  Lord      [  *357  ] 
,  upon  which  an  objection  will  be  taken ;  that, 
by  the  latter  will  die  premises  bad*' been  given 
d  person,  it  should  never  have  let  It  in*  the  heir: 
meaning  of  the  second  wiH  was  to  give  to  the  Be* 
•visee  what  it  had  taken  from  the  first,  'without 
sideration  had  to  the  heir,  &c.    The  decision 
upon  this  ground.    By  the  Statute  of  Frauds 
lay4  be  revoked  either  by  a  subsequent  will  or 
riting.     In  that  case  it  was  impossible  to  con- 
3  subsequent  instrument  as   a  mere  writing  of 
>n.    If  it  was  not  a  {revocation,  as  being  a  will, 
o  revocation.    It  was  not  a  will ;  not  being  at* 

tested, 

tat  2Q  Ch.  II,  c.  9.  (70)  1  Rol.  Ab.  614. 

Itat  32  Hen.  VIII,  (71)  By.  3}0. 

Hen.  VIII,  c.  5.  (72)  1  P.  WiU.  343. 
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1803.         tested,  as  the  Statute  requires.     Neither  of  the  modes 

_.  XJ"*\   f    pointed  out  by  the  Statute,  which  by  the  latter  expi^e- 

Ilohestbr     *on  must  mean  a  formal  revocation  and  nothing  more, 

'  J2x  parte.      was  followed.    The  reasons  of  the  decision  are  very 

fully  stated  in  the  decree  itself  (73  ).  Upon  some  cwt 
there  is  great  reason  for  doubting  the  authority  of  that 
decision;  unless  it  proceeds  upon  the  distinction  in  the 
Statute  of  Frauds  (74)  between  a  will  and  any  other 
writing :  but  the  reason,  upon  which  that  must  proceed, 
cannot  apply  to  this  case.  From  a  devise  by  the  second 
instrument  to  a  different  person  the  inference  is,  that 
another  person  had  by  some  means  acquired  higher 
claims  upon  the  bounty  of  the  devisor;  and  that  he 
preferred  that  person:  but  it  is  very  difficult  from  thence 
to  infer  any  intention  in  favour  of  the  heir.  That  would 
be  a  very  strong  inference. 

A  testamentary  guardian  exists .  only  by  the  act  of  the 

testator  under  the  Statute  of  Charles  II.    He  has  very 

[  #368  ]      *  important  powers;  that  may  influence  the  happiness  of 

the  ward  all  the  rest  of  his  life ;  among  others,  that  of 
preventing  marriage  under  the  Marriage  Act  (  75  ).    Sup- 
pose such  a  change  of  circumstances  in  this  long  period* 
twenty-three  years,    making   the  party  the  most  unfit 
person  to  be  the  guardian;  and  another  instrument  i* 
made,  absolutely  excluding  that  person ;  and  declaring^ 
that  another  person  ^frall  be  sole  guardian ;  that  canoo* 
stand  upon  the  same  ground  as  a  disposition  of  real  anc* 
personal  estate ;  for  there  is  no  one,  upon  whom  that  dnt^ 
yrill  devolve,     There  would  be  no  testamentary  guardian^ 
if  the  latter  appointment  could  not  take  effect:  nor  coul^ 
the  Court  substitute  one ;  for,  though  the  Court  may  ap— 
point  a  guardian,  he  will  not  have  the  powers  of  a  testa- 
mentary* 

(73)  Stated   from  the  Re-         (74)  Sect.  5  and  0. 
gister's  Book    by  Mr.  Cos,         (75)  Stat.  2(f  Geo.  II,  c.  $1. 
lP.trsti.345,*. 
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tetary  guardian.  The  consequence  in  the  case  of  a  1809. 
vise  of  real  estate,  that  the  testator  would  give  to  a  •tnJ^Cli  r 
raon,  to  whom  he  does  not  mean  to  give,  does  not  apply  jLCHI8TBa 
this  case;  and  that  case,  before  Lord  Cowper, there*  Bm  parte. 
ie  can  have  no  application.  But,  if  it  had,  how  can  it 
i.  distinguished  from  the  case  of  a  devise  of  land  to  a 
anon,  who  cannot  take,  revoking  a  former  devise ;  as  in 
e  instances  in  Rolfs  Abridgment  (  76)  of  a  devise  to  a 
arporation,  Hooper  v.  Constable  ( 77 ),  Hooper  v.  Rod- 
j0*(78);  which  went  to  the  House  of  Lords  upon  an- 
faer  point ;  the  parties  acquiescing  in  this*  Hatoes  v« 
ffwtf  (79)  is  in  opposition  to  iBcA  v.  Mors (80):  but  that 
me  was  not  cited  upon  the  former.  Hyde  v«  Hyde  ( 81 ). 
tape  v.  Pmcke  (  82 ),  Beard  v.  Beard  (83 ).  The  Rrinct- 
ka»  upon  which  all  these  cases  were  decided,  is  directly 
pplicable  to  this ;  that,  though  the  second  instrument  can-* 
not  take  effect  as  a  will,  yet  it  is  a  revocation ;  and  it  is  [  *359  ] 
neb  stronger  in  this  instance;  upon  which  your  Lord- 
Up  has  not  to  determine  between  different  claimants, 
s  devisee  and  heir  at  law,  or  legatees  and  next  of  kin ; 
lit  merely,  whether  a  testamentary  appointment  of  guar- 
ian  exists.  It  is  clear,  that  in  1788  the  testator  did  not 
■tend  his  brother  to  be  sole  guardian;  and  as  dear, 
hat  in  1801  he  was  not  intended  to  have  any  part  of 
he  guardianship.  No  particular  form  of  revocation  ia 
•cessary:  Lord  Shqftesbury  v.  Hannam  (84>).  Cratwell 
\  Sanders  (05).  As  the  appointment  insufficient,  pro* 
Med  the  intention  is  sufficiently. apparent,  so  is  the  revo- 
fttkm.    In  Burtonshaw  v.  Gilbert  (86)  Lord  Mansfield 

states 

■  * 

(76)  1  RolT$  Ab.  614,  (82)   6  Term  Rep.  B.  R. 

(17)  8  Ft*.  141.  134,  310. 


(78)  10  Mod.  23a.  1  Bro.  (83)  8  Atk.  72. 
K  C.  460.  (84)  Finch,  323. 

(79)  3  Bro.  C.  C.  166.  (86)  Cro.Jam.  497. 

(80)  Amb.  215.  (86)  Cowp.49. 

(81)  1  Eq.  Ca.  Ab.  408. 
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1808. 


TheBarLof 

Ilchestem, 

£x  porta* 


states  another  ground  for  Lord  Cawper'a  opinion '5 
Onions  v.  Tyrer,  vis.  that  the  cancelling  was  by  iai« 
tafce.  .  Your  Lordship  will  not  for  the  first  time  thro*** 
any  difficulty  in  the  way  of  the  revocation  of  so  import 
ant. a  trust;  and  will  also  consider  the  feelings  of  th* 
children,  placed  under  the  guardianship  of  a  penes* 
appointed  twenty  years  ago,  against  the  plain  intonri^ 
of  their  father.  -    -    . 

Another  question  vis,  whether  the  appointment  otig&| 
to  be  immediate,  or  by  a  reference  to  .the  Master.  The 
Court  has  in  many  case*  appointed  in  the  first  instanoe 
the,  person  pointed  out  by  the.  testator;  and  it  is  .the 
stronger;  as  in  this  instance  the  intention  fails  only  by 
waqt  of  form:  otherwise  there  would  be  a  good  spf 
pointment  under  the  Statute. 


[*»j 


Mr.  Richards  an^l  Mr.  Fonblonque,  against  the  Ffti 
.  tition. 
A  petition  is  the  prpper  mode ;  and  preferable  to  s 
bill, 

Upon  the  first  point,  it  is  certainly  too  late  now  to  dsK 
pute  the  cases,  that  have  established  this  rule  of  revoc* 
tion;  which,  however,  is  improperly  called  a  rule,  beag 
only  a  presumption  of  facts,  forming  an  exception,  not 
within  the  direct  words  of  the  Statute  of  Frauds ;  but  a 
revocation  implied,  either  upon  the  ground  of  the  total 
change  of  circum$tanpes,  inferring  a  change  of  intention, 
or  upon  an  implied  condition,  that  in  certain  events-  that 
will  was  not  to  operate.  This  presumption  has  always . 
given  way  in  $wo  cases :  where  there  are  children  by  the 
first  marriage ;  and,  where  a  provision  is  made  for  the 
children  by  the  second:  Thompson*.  Sheppord (87): 
Gray  v.  Aliham  (88) :  Jackson  v.  Hurlock  ( 89) ;  and  act 

cording 

(87)  Amb.  400,  margin.  (89)  Amb,  487* 

($})  Cited  Amb.  490. 
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rding  to  Lord  Mans^ld  in  Brady  v.  Cubtit  (90)  there  MOa. 
•at  be  a  further  requisite  to  raise  it;  that  the  dkposi-  ^pi^^li  0£ 
a  is  of  the  whole  property.  The  question  is  not,  whe-  Iuohemteb^ 
sr  your  Lordship  is  to  act  upon  the  rule,  but  to  extend  jfe  fmrt*. 
to  a  case  never  yet  decided.  The  testator  had  the 
fo  and  children  in  contemplation.  By  the*  settlement 
rife  on  the  second  marriage  he  makes  an  anxious  provi- 
fa  for  that  wife  and  those  children  ;  a  settlement  ample 
btigh  to  rebut  the  presumption.  The  very  act  of  the 
Edement  takes  away  pro  tantothe  provision  for  the  chil- 
fel  of  the  first  marriage ;  and  transfers  it  to  those  df  the 
eond.  Can  the  act  be  said  to  be  a  revocation,  when  a 
revision  is  made  for  those  objects,  in  whose  favour  the 
rvocatkm  is  to  be  presumed?  The  quantum  of  the  pro- 
sion  is  a  circumstance,  to  which  the  Court  will  not  look. 
t  is  alarming  to  extend  this  to  the  case,  where  therte  are 
luldren  by  the  first  marriage.  Suppose  the  provision  made 
»r  the  younger  children,  not  for  the  eldest  only:  the  con- 
etynence  would  be,  that  the  eldest  would  take  the  whole 
Hate,  discharged  from  any  provision  charged  upon  it  for 
the  other  children;  and  the  father  might  have  no  per-  L'  **"  J 
onal  estate.  It  might  also  destroy  the  provision  for  the 
Mdren  by  the  second  marriage.  The  rule  must  be  car- 
led  to  this  extent;  and  there  is  as  little  principle  as 
nthority  for  thus  extending  it.  Suppose,  a  father  with 
men  or  eight  children,  not  expecting  any  more,  disposes 
of  his  property  among  them  by  will ;  and  afterwards  mar- 
ries again;  and  has  another  child.  He  must  be  taken  to 
Bern,  that  the  child  of  the  second  marriage  should  par- 
tAe  with  the  others;  and  this  doctrine  must  be  carried  to 
tfe  extent,  that,  whenever  a  circumstance  happens,  upon 
rach  it  would  be  clear,  that  he  would  have  made  a  dif- 
faent  provision,  the  wiH  is  revoked.  Suppose,  there  were 
dtnghters  only  by  the  first  marriage,  provided  for  by  the 
*itt;  and  a  second  marriage  takes  place,  and  the  birth 
of  a  sen  by  that  marriage :  that  accident  would  sweep 

away 
(90)  Dovg.  30. 
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1809.  away  tbe  provision  for  those  equally  objects  of  the  bounty 
«.  ^TIi  ^  and  the  duty  of  the  parent.  The  presumption  cannot 
Ilchbstbb,    *****  any  attent*°n  to  justice  be  carried  farther. 

Bk  part* 

Upon  the  second  question  it  is  contended,  that  the 

codicil,  though  inoperative  for  the  purpose  of  substituting 
a  guardian,  is  operative  for  the  purpose  of  revocation* 
The  Statute  of  Wills  does  not  point  out  any  ceremony, 
but  merely  a  writing,  to  denote  what  the  testator  meant 
to  do  with  his  property;  and  it  was  held  that  a  very 
slight  matter,  writing  certainly,  would  revoke  a  testanen* 
tary  disposition;  and  farther,  that  even  parol  declaration 
would  amount  to  a  revocation.    It  is  to  be  remembered, 
that  tins  codicil  is  a  mere  paper-writing,  not  under  aesl* 
not  executed  with  any  solemnity.    At  this  moment  any  in- 
terest in  a  mere  paper-writing  without  seal  may  be  waited 
by  parol ;  an  agreement  for  instance :  but  if  under  seal* 
it  could  not  be  done  away  without  seal.    Tbe  objtrt 
of  the  Statute  of  Frauds  was  not  merely  to  authentic** 
the  instrument,  but  to  secure  its  effect,  when  authentic 
{  *862  j      +cated;  and  that  object  would  be  much  endangered,  if  At 
validity  of  the  instrument  was  to  depend  upon  a  chaag* 
of  purpose,  evidenced  by  parol.     In  this  instance  the; 
Statute  expressly  requires  the  presence  of  two  witnesses* 
Why  should  it  be  undone  without  the  same  solemnity? 
Can  it  be  compared  to  cases  upon  the  Statute  of  WiD% 
requiring  no  solemnity?  Where  is  the  principle  for  an-* 
doing  such  an  appointment  without  some  form?'  No  an* 
thority  is  produced.    There  is  great  reason  for  requiring* 
that  it  should  be  with  two  witnesses,  the  ceremony  re- 
quired for  giving  life  and  activity  to  the  'intention  ap- 
pointing.  Your  Lordship  is  called  upon  for  the  first  tiar 
without  any  authority,  affording  even  analogy,  to  dflrida^ 
that  an  act  undisputably  good  according  to  the  Statute*, 
shall  be  avoided  by  what  merely  shews  the  private 
tendon.   That  opinion  of  Lord  Cowper  is  right  |  and 
been  followed.     The  testator  clearly  intended  to  take^ 
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oa  the  first  and  to  give  to  the  second  devisee;  and,         1000. 
iat  the  heir  should  not  take*    It  follows  then,  that  the    _,.   ^^.    - 
Id  will,  which  was  revoked  only  to  let  in  the  other,  must    Xic  us?**, 
tand;  as  if  the  revocation  had  been  only  for  one  pur-      fy  Mrtfw 
ose;  which  fails  entirely  in  form  and  substance.  In  Lim* 
my  v.  Mason  (91)  the  same  principle  prevailed*     In 
he  cases  referred  to,  a  devise  to  a  person,  who  cannot 
aket  &&  the  instrument  is  complete ;  the  intent  perfect: 
jot  the  law  will  not  allow  itto  be  carried  into  execution. 
It 'does  not  fail  from  any  defect  of  the  instrument.    In 
die  eases  of  imperfect  conveyances  the  instrument  is  per* 
feet  at  the  moment :   the  bargain  and  sale  is  good  till 
the  end  of  the  six  months :  so  upon  a  feoffment,  when 
Every  is  made,  the  estate  passes  out  of  the  feoffor  from 
die  execution  of  the  deed.    The  instrument  is  perfect; 
md  the  intention,  that  the  first  devisee  should  not  take, 
M  complete.    In  this  case,  where  the  supposed  intention 
•was  not  completed,  the  instrument  wafe  never  perfect,      [  +363  ] 
aad  the  interest  has  never  shifted,  why  should  it  go,  as 
if  there  was  no  appointment?    As  to  the  inconvenience, 
Ait  a  person  appointed  guardian  twenty  years  ago  might 
Dot  now  be  a  proper  guardian,  cases  of  inconvenience 
My  be  put  for  ever;    as  upon  a  devise  not  executed 
according  to  the  statute  the  estate  may  go  to  a  person; 
to  wjiom  the  testator  had  the  greatest  reason  not  to  give 
ft*   If  the  act  is  not  sufficient  in  law,  the  inconvenience!  • 

■nut  follow.  The  Court  cannot  controul  the  appointment 
of  an  improper  guardian ;  though  they  may  controul  his 
conduct.  When  the  Court  is  in  possession  of  a  will  duly 
^pointing  a  guardian,  why  should  they  receive'  evidence 
*hort  of  that,  which  is  required  for  an  appointment?  The 
purpose  was  the  protection  of  these  children.  The  tes- 
hltor  might  have  intended  to  cloath  this  guardian  with 
Itotvers,  Which  your  Lordship  could  not  give  to  any 
*her  guardian.  Before  those  powers,  to  which  he  in* 
**ided  to  subject  his  children,  are  reduced,  your  Lord* 

ship 

(01)  Com.  451,  cited  4  Burr.  2515. 
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ship  ought  to  be  satisfied,  that  there  was  a  change  of 


'*T^    r    that  purpose,  by  evidence,  rising  as  high  as  that,  by 
Tne  Earl  •»,.,•.  , 

bsnAu;    which  *  was  proved, 

B*  far** 

Upon  the  last  question,  whether  your  Lordship  wooH 

appoint  a  guardian  now,  or  upon  a  reference  to  die 
Master,  there  is  no  instance  of  an  appointment  in  die 
first  instance,  except  in  the  case  of  natural  children  j 
and  a  reference  is  particularly  proper,  where  there  has 
been  an  attempt  to  appoint  by  an  imperfect  instru- 
ment 

,  Mr.  RomUy>  in  Reply.— Scarcely  any  question  has  been 
brought  into  more  doubt,  than  whether  parol  evidence 
can  be  received  to  rebut  this  presumption.  .  Lord  AIm* 
ley's  opinion  in  Gibbons  v.  Count  is  against  it ;  and  Lord 
[  +364  ]  +  Rosslyris  (92)  in  Kenebel  v.  Scraflon;  and  the  Court  of 
r  King's  Bench  declared,  it  was  unnecessary  to  decide  dial 

question.  Where  is  this  rule  of  law  found,  as  confined 
to  children  by  the  first  marriage  ?  The  claim  upon  the 
parent  applies  just  as  much  to  the  other  case.  Thoee, 
who  endeavour  to  establish  an  exception  to  the  rule, 
ought  to  produce  authority;  as  they  do  not  attempt  to 
go  upon  principle.  The  rule  has  been  laid  down  as  to 
marriage  generally,  without  reference  to  the  first  or  se- 
cond. Thompson  v.  Sheppard  cannot  be  considered  sa 
authority;  the  circumstances  not  being  at  all  stated.  The 
same  objection  applies  to  Gray  v.  AUham.  I  admit,  the 
rule  is  laid  down,  that  the  will  must  dispose  of  all  the 
property ;  and  this  is  a  disposition  of  the  whole,  both  real 
and  personal  It  is  now  of  importance  to  know,  what  the 
settlement  was ;  for  many  settlements  might  put  an  end 
to  all  question :  if,  for  instance,  it  was  a  covenant,  that 
the  testator  should  be  considered  a  freeman  oiLomdm. 
Suppose,  a  testator  having  disposed  of  fill  his  property 
should  marry  a  woman  with  very  little  property ;  and  he  * 

shoukLl 
(92)  Ante,  Vol  V,  064. 
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:  nettle  that :  would  that  prevent  "the  revocation  ?         1898k 

presumption  would  exist  as   strong*    Is:  it  not  -,  ^.    f 

to  follow  the  rule  without  ingrafting  particular  luj^wmtL 

ions  upon  it?  Ex  pmrte. 


i ».. 


x)  the  second  pdtat,  there  is  no  rule  of  law,  that  an 

pent  cannot  be  revoked  without  the  same  forms, 

tc   necessary  to  give  it  validity  originally.    The 

*  of  Frauds  proceeds  upon  the  presumption,  that 

is  no  such  rule ;  having  a  clause,  expressing,  that 

vise  shall  not  be  revoked  without  three  witnesses. 

latise  as  to  nuncupative  wills  (93)  also  proves,  that 

r  that  express  provision  a  will  in  writing  might  be 

ted  by  parol;  and  the  same  conclusion  follows  from      [  +365  ] 

r  v.  Tyrer,  and  Eccleston  v.  Speak  (94).    So  an 

ierit  relating  to  land  may  be  determined  by  parol; 

e  writing  only  is  necessary  for  that,  and  noiattes- 

abo.    If  the  form  can  be  dispensed  with,  it  is  not 

al,  what  that  form  is.    It  is  doubtful,  whether  a 

don  of  an  appointment  of  guardian-  must  be  by 

imentary  act*;  or  whether  a  testamentary  appoint- 

must  be  proved  in  the  Spiritual  Court.    In  Lady 

t's  Case  (  95 )  a  prohibition  was  granted.    The  in- 

i  in  none  of  the  cases  was  to  give  to  the  heir,  but 

ike  only  for  a  particular  purpose ;  which  could  not 

Sect:  yet  the  estate  went  to  the  heir.    The  only 

ns  against  those  are  Eccleston  v.  Speak ,  and  Onions 

vr ;  in  both  which  the  estate  was  devised  by  the 

will  to  the  same  person;  and  the  intention  was 
o  carry  it  into  effect  more  substantially.  So  in 
ty  v.  Mason  the  intention  was,  not  to  defeat  the 
ill,  but  to  do  the  same  thing  more  completely; 
he    Court  would   most    reluctantly'  have 'deter- 

against  the  intention.    An  appointment  by  deed 

may 
Sect  22.  (95)  Vent.  207. 
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180*         may  be  revoked  by  wilL    Ldrd  Shqfiesbmy  v.  H* 

Il^CHESTKR, 


JKr  parte* 


The  Lord  Chancellor. 
If  the  points  upon  this  petition  had  been  confined  to 
jthat,  which  arises  upon  the  second  marriage  and  the 
birth  of  children  by  that  marriage,  undep  the  circum- 
/stances,  in  which  that  marriage  and  the  birth  of  those 
children  took  place  in  this  particular  case,  notwitbsUnd* 
ing  that  question  must  have,  been  determined,  not  merely 
with  respect  to  this  matter  of  guardianship,  but  mud 
have  had  relation  to,  and  effect  upon,  the  property  of  this 
[  +366  ]      *  family,  which  I  take  to  he  considerable,  1  should  not 

have  been  justified  in  giving  the  Master  of  iheBgOs 
and  the  Lord  Chief  Justice  the  trouble  of  attending 
upon  that  point ;  for.  I  had  no  considerable  doubt  it 
first,  nor  has  that  been  increased  since,  that  the  aeemd 
marriage  and  the  birth  of  children  by  that  marriage 
should  not  under  all  the  circumstances  be  taken  to.  be  i 
revocation.    My  opinion  is,  it  ought  not  to  be  ao  cqb* 
siderecL    I  am  happy  to  find,  the  Master  of  the  Bads 
and  the  Lord  Chief  Justice  concur  with  me  upon  &aM 
and,  without  stating  any  opinion   upon  the*  Cftflqt,  Alt 
have  been  cited,  I  may  state  the  sentiments  of  as.  jA  ty 
be,  that,  where  a  testator  stands  in  the  circuHHtanse* 
which  appear  in  this. case,  with  regard  to  the  chOdit* 
of  the  prior  marriage,  and  the  circumstances,  in  which* 
he  placed  himself,  as  to  the  children  of  the  second  mar- 
riage, this  case  forms  a  case  of  exception*    I  do  not  gO- 
ferther ;  for  it  is  too  obvious  from  what  has  sinoe  psnsfif* 
that  from  the  rule,  originally  adopted  and  now  settled^ 
whether  to  be  considered  a  rule  of  law  or  a  presumption^ 
whether  going*  upon  the  intention  or  an  implied  condi- 
tion, those  difficulties  have  .arisen,  which  some  judicial 
persons,  one  in  particular,  foresaw.    I  think  it  betted 
therefore  to  confine  the  opinion  in  these  terms;  tha" 

unde--" 
(90)  Finch,  323. 
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bder  aH  the  circumstances  of  this. ease,*  this  appoint*         INS. 


irttt  k  not  revoked  by  the  subsequent  marriage  and    --  ^pTli  ^ 
irti  of  children.  Ii^utfrEft, 

.The  point,  upon  which  we  wish  to  take  a  little  time  to 
pppder,  is  the  other;  whether  this  codicil,  moat  clearlj 
epttpistrating,  that  to  the  extent-  of  effectuating  the 
pecial  purpose  tbft  i  testator  meant  to  revoke  the  ap» 
riptment  by  th*  will,  hut  being  incomplete  for  the 
ffipet  of  appointing  a  guardian*  shall-  he  sufficient  to 
•rake  the  appointment  of  a  guardian  fay  testament; 
[feat  depends  upon  two  points:.  First,  whether  the  want 
rff  two  witnesses  would  hare  made  it  ineffectual,  even  [  #^67  ] 
F  this  codicil  upon  the  face  of  it  proposed  a. purpose. 6f 
evocation  in  all  events :  Secondly,  if  not  professing  that  , 

general  purpose  of  revocation,  whether  the  circumstance 
t .  /expressing  a  special  purpose  will  make  it  ineffectual 
a.  to  that  appointment,  because  'ineffectual  to  accom- 
Bah  that,  special  purpose.  That  will  depend  upon  the 
oints  very  ably  put  in  the  argument.  The  question  takes 
boa  turn^  whether,  as  it  is  necessary  under  the  Statute, 
hat  the  instrument,  whether  a  deed,  which  I  take  to  be 
nly  a  testamentary,  instrument  in  the  form  of  a  deed, 
•r  "a  wiD,  should  be  executed  in  the  presence  of  two 
rgtnesaes,  the  Statute  not  using  the  same  expression  as 
he  Statute  of  Frauds,  it  is  therefore  also  necessary,  that 
ny  instrument  revoking  that  shall  be  executed  •  in  the 
nresence  of  two  witnesses*  It  is  argued,  that  it  is  not 
lecessary;  but  that  any  thing,  that  can  be  admitted  as 
mdence  of  a  change  of  intention,  is  sufficient ;  though 
jj  an  instrument  not  attended  with  the  same  forms  and 
wnmonies  as  the  original  instrument.  That  is  said  to 
follow  from  this,  that  the  Statute  of  Wills  would  admit  of 
4.  parol  revocation,  if  the  Statute  of  Frauds  had  not  been 
made ;  and  upon  the  latter  Statute  many  cases  are  to  be 
collected,  in  which  certain  ceremonies  are  prescribed  as 
bftfesary  to  the  creation  of  an  instrument,  which  may  ,    ' 

AA3  be 
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be  destroyed  without  those  ceremonies.  With  respect  -to 
the.  difference  between  the  5th  and  6th  Sections  of  that 
Statute  it  may  be  observed,  that  a  will  is  made  revocable 
by  a  great  variety  of  acts.  The  three  witnesses  are  all 
witnesses  to  the  sanity,  as  well  as  to  other  circumstances. 
But  he  may  obliterate  or  cancel  the  will  in  the  presence 
of  no  one;  or  if  before  a>  single  person,  his  proof  will 
destroy  the  will:  yet  there  is  not  the  same  guard.  The 
argument  is  worthy  attention,  that,  if  that  clause  had 
not  directed,  that  a  revocation  in  writing  should  be  witn 
three  witnesses,  it  would  have  been  inferred  without 
*  those  circumstances  of  attestation.  Upon  agreement! 
and  in  other  instances  the  Statute  affords  inferences -for 
the  same  point. 


Lord  Alvanley,  Chief  Justice,  stated  the  case;  ail 
delivered  his  opinion: 

The  questions  are :  first,  whether  the  will  of  17% 
giving  the  guardianship  of  the  daughters  of  the  late 
Earl  of  Hehester  to  his  first  lady,  and  of  his  sons  to  her 
and  his  brother,  or  the  survivor,  must,  according  to  die 
true  construction  and  legal  effect  of  that  clause,  be  re- 
strained to  the  children  of  the  marriage  at  that  time;  or 
whether  it  extends  to  all  the  children  he  might  have  by 
that  or  any  future  marriage:  next,  whether,  supposing 
all  are  included,  the  paper  signed  by  the  testator  in  1801 
has  revoked  the  appointment  of  guardian  by  that  w3L 


If  I  was  at  liberty  to  indulge  conjecture,  I  should  cer- 
tainly be  apt  to  suppose,  he  had  not  in  his  contempt*" 
tion  any  future  marriage.  I  have  read  this  will  with  a** 
anxious  desire  to  satisfy  myself,  that  I  could  state  tC 
your  Lordship  as  my  judicial  opinion,  that  it  would  tel- 
ltale of  con-  nut  of  the  restrained  construction:  but  upon  the  nd^ 
struction  not 

to  make  any  intendment  contrary  to  the  plain  and  usual  sense  of  the 
words,  unless  from  other  parts  of  the  Will  plainly  appearing  not  in- 
tended to  have  that  extensive  operation. 
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id  principles)  that'  I  have  ever  thought  it  my  duty  to 
liflcuve  in  the'  administration  of  justice,  I  have  ever 
might  it  imposed  upon  me  not  to  make  any  intendment 
mtrary  to  the  plain  and  usual  sense  of  the  words  used ; 
ulem-  from  other  parts  of  the  will  I  could  plainly  see, 
tat  the  testator  could  not  have  intended  them  tohfeve 
eb£:  extensive'  operation  the'  words  themselves  could 
;  and  upon  this  will  and' all  the  other  instruments, 
can  take  them  into  consideration,  I  cannot  see  any 
naive  inference,  that  necessarily  and  unavoidably  this 
■tfttor  must  have  meant  to  restrain  the  guardianship 
t>  the  children  of  his  then  wife.  It  cannot' be  denied, 
that  the  survivorship  as  between  the  brother  and  the 
3b  was.  not  confined  to  a  survivorship  to  commence  after 
lir  testator's  death;  for  it  is  clear,  though  the  wife  died 
efbre  him,  the  brother  would  have  been  the  guardian  of 
ay  sons  by  hk  deceased  wife.  It  cannot  therefore  be 
mstrued  "  provided  they  both' survive."  The  word 
survivor ?  must  have  its  natural  meaning:  viz.  whether 
rth,  survive  him,  or  only  one;  and  though,  considering 
±mb  the  case  of  a  wife,  it  must  be*  supposed,  that  the 
Mtator  had  not  in  his  contemplation  any  sons  but  those 
f.  that  marriage,  yet  it  has  been  repeatedly  determined, 
nd  is  not  to  be  departed  from,  that  though  he  might  not 
are  contemplated  the  event,  that  happened,  yet  that 
31  not  affect  the  construction.  I  cannot  illustrate  it 
eftter  than  by  supposing,  that  he  had  accompanied  the 
uardianship  by  a  bequest  to  any  sons  he  might  have: 
lien  all  the  inclination  of  the  Court  would  be  to  include 
fter-born  sons;  which  proves  the  impropriety  of  being 
frayed  against  the  natural  import  of  the  words  by  -argu- 
lent,  that  probably -correspond  with  the  intention.  I 
oust  therefore  reluctantly  declare  my  opinion,  that  in 
wint  of  law  this  clause  extended  to  all  the  children 
£fcher  by  that  or  any  future  marriage ;  and  is  not  to 
be  restrained  to  children  by  that  marriage  only. 


1903. 


The  Etrl  of 

Ilchbstbr^ 

&  fitrie. 


[  #369] 


Though  the 
testator  might 
not. have  con- 
templated lb* ; 
event,  that, 
will  not  affect 
the  construc- 
tion. 


Your 
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j$Og»         -  You*  Lordship  baying  disposed  of  the  question,  wbs« 

v^li  ni    ^*er  *e  subsequent  marriage  and  birth  of  children  effet* 

Ilobbstbx.    **  a  revo^at*OD>  *&&  next  question  is,  whether  the  tstfa* 

Jit  porta,      t°r*  brother  being -as  the  survivor  constituted  by  this 

clause  the  guardian  of  all  sons  by  thai  or  any  future  nan 

***&$  the  paper-woting  of  the  8th  of  December,  1801,  ii 

*  revocation  of  that  clause*    That  paper  was  made  star 

the  other  papers,  pointing  to  the  guardianship  lit  tap 

posed  to  exist;  intimating •  either,  that  he  had  given  the 

guardianship,  or,  that  he  intended  by  some  sufficient  w> 

atrument  to* confer  it     He  unfortunately  neglected  to 

[  *370  ]      *pfeocure  this  codicil  to  be  attested  by  two  witnesses) 

j    ...."*  j      and  the  question  is,  whether,  notwithstanding  it  wB 

not  have  the  effect  of  giving  the  guardianship  to  Lady 

Ikkester,  it  nevertheless  operates  as  a  revocation  of  tb 

clause  in  the  will  creating  the  guardianship  in  his  bt* 

tber;  the  survivor  of  the  two  persons  appointed*    TJai 

will  in  a  great.measure  depend  upon  the  determinstaooi 

By  the  Com-    as  to  wills,  of  land.    It  is  clear,  by  the  Common  LsV 

mon  Law  a      a  mBn  ^mid  not  .by  any. testamentary. disposition  -aftet 

man  could  not  ^^  ^  j^  ^  Ae  gu^dianship  rf  ^  children.    Tin 

by  testamen-    .  ,         ...,,-,..# 

Ufrv1  dfapo-       »*tc«  appears  never  to  have  been  made  the  subject  of 

sfilbti  affect  testamentary  disposition  till  the  Statute  12  Charles  IL  h 
his  lands  or  i»  impossible  to  contend,  that  it  was  comprehended  tariff 
tWgtnadian.  the  Statute  32  Henry  VIIL  Till  that  time,  as  to  had, 
ship  of  fab  and  as  to  guardianship  till  the  later  Statute  of  Cfctofcr  Ik 
^Jr     fi#  the  law  pointed  out  the  person  to.  succeed;  and  k  u* 

/.  incompetent  to  the  party  by  any  testamentary  act  to 
alter  the  succession .  of  the  person  to  inherit  die  i*I 
fstate,  or,  whom  the  law  pointed  out  ae  guardna) 
whether  the  party  died  intestate,  or  not*  Very  soon  sftff 
the. Statute,  authorising  devises  of  land,  the  quest** 
,  arose,  what  sort*  of  testamentary  acts  would  be  sufficta* 

to  revoke  them;  and  it  was  soon  determined,  that  to 
An  act  incon-  *ot  inconsistent  with  the  will,  though  by  some  accktofc 
sistent  with  *       Bide* 

the  Will,  though  by  some  accident,  independent  of  the  Will,  it  fsils 
of  effect,  is  a  jevoffetion ;  as  a  covenant  to  make  a  feoffment  and 
letter  of  attorney  to  make  livery,  but  no  livery  made. 
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Th*  Earl  of 
Jlchestbr, 


I  *«1  ] 


dependent  of  the  instalment,  it  ftBed  of  effect,  yet         MD3. 

ttduoed  a  revocation.    Therefore  upon  a  covenant  to 

ahe  a  feoffment  to  the  use  of  the  covenantor  andJtfary, 

m  daughter  of  the  covenantee,  whom  he  intended  to 

tiziy,  which  covenant  was  executed  by  letter  of  atto** 

vf  to  make  livery,  and-  livery  was  made  of  one  manor, 

it  not  of  the  other  land,  it  Was  contended  in  Mo** 

&*T.J*fere!/t(97),  that  as  the  intention  of  feoff- 

4**  would  not  have  full  effect  for  want  of  the .  livery, 

ie  devise  was   revoked  only  as  to  the  manor.    The 

Book  says,  it  seemed  (that  is  the  expression)  to  the 

out  a'  countermand  of  the  whole*    My  opinion  fe,  that 

right;  far  there  was  no  defect  in  the  instrument  making 

different  disposition.    That  was  complete;  if  the  act 

id  been  done  after  the  execution.   The  party  made  the 

iter  of  attorney,  authorizing  a  person  to  do  the  act, 

faich  would  have  made  it  complete;  and  that  has  been 

Stemmed  since  the  Statute  of  Frauds  to  be  a  revocation 

B  a  :will  of  lands  according  to  the  Statute.    Upon  the 

nestion  as  to  parol  revocations,  a  great  number  of  cases 

re  aHuded  to  in  Roll's  Abridgment  (98):  in  which  the 

Motion  has  been  determined,  in  a  manner  forbidding  v^^IZ 

oar  Lordship  to  say,  they  are  wrong,  that  if  there  is  a 

erise  according  to  the  Statute,  and  a  revocation  by  parol 

I  the  presence  of  certain  persons,  and  the  testator  says, 

bat,  when  he  comes  to  D.  he  will  altet  it,  and  before 

0  tomes  to  D.  he  is  murdered,  it  is  a  revocation,  though 
et  in  writing.  The  great  question  has  been,  whether 
Mboate  acts,  inconsistent,  shall  revoke:  but  in  all  the 
ases  it  is  admitted,  that  if  the  act  gives  power  to  de- 
troy  the  will,  though  the  act  is  not  done,  yet  the  will 

1  invoked.    I  colleet  then,  that  previously  to  the  Statute    Previously  to 

of  the  Statute  of 
•  Frauds  and 

(OT)  Moor,  4,  291.  1M      Vol,  II,  417;  and  the  note,  ^Jjj^j 
16.615.  For  the  general  law      437.  gUgr    ***  'P 


Parol  rero* 
cation  of  Will 
before    the 
Statute  of 


>f  revocation  see  Brydges  v. 
The  Duchess  ofChandos,  ante, 


(98)  I  Roll's  Ab.  614. 


sny  declara- 
tion, from 
which  an  in- 


tention to  revoke  could  be  collected,  was  sufficient. 
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1803.         of  Frauds  or  the  Statute  of  Charles  II.  as  to  guardian- 
^^  ship,  any  declaration,  from  which  .an  intention  to  -revoke 

Ilchkster     °™M  be  collected,  would  have  been  sufficient,  equally 
Ex  parte.  *    M  ^  lt  was  m  ^^S*    That  continued  as  to  land  down 
to  the  Statute  of  Frauds.    But  the  Statute  12  Charles  II. 
intervened.    It  is  extremely  material  to  observe  the  words 
of  that  Statute ;  for  it  is  necessary  to  contrast  them  with 
those  of  the  Statute  of  Frauds.    Nothing  appears  to  have 
arisen,  bearing  upon  this  question  in  point  of  the  con- 
struction of  this  Statute .  as  to  the  power  of  revocation  by 
parol,  prior  to  the  Statute  of  Frauds.   The  words  of  that 
Statute  as  to  devises  of  land  are  much  more ,  exten- 
[  *372  ]      •  sive  than  those  of  the  Statute  12  Charles  II.  The  word* 
in  the  Statute  of  Frauds  (99)  "  or  else  they  shall  be  ut- 
"terly  void  and  of  none  effect w  are  the  foundation  of 
those  determinations,  which  have  in  subsequent .  times 
AWillnotex-  worked  so  much  injustice;  that  wills  not  executed  ac- 
cented accord-  cording  to  the  Statute  have  no  operation ;  not  even  to 
mg  to  the  Sta-  T^Be  ^j  election-  against  a  person  taking  a  benefit  in  the 
tut©  of  Frauds  p^^  ^^^  ( l00  \     Those  wordg  do  not  oocur  ^  ^ 
has  no  one- 
ration  •  not       Statute  12  Charles  II.    The  difference  between  the  5th 

even  to  raise  •^  ^  Sections  of  the  Statute  of  Frauds  is  most  singu-' 

an  election  kr;  *&<!,  if  I  am  at  liberty  to  impute  mistake  to  the  Legit- 

against  a  per-  lature,  it  is  hardly  possible  not  to  suppose  it  in  this  in- 

son  taking  a  stance;  and  to  imagine,  that  they  meant  to  institute  one 

benefit  in  the  gort  0f  revocation,  so  nearly  approaching,  and  not  exactly 

personal  es-  conformable,  to  the  mode  of  disposition  prescribed.    But 

*  this  is  demonstration,  that  by  the  Common  Law  an  act 

.       ,  might  not  be  sufficient  to  give,  that  might  be  sufficients 

and  6th  Sec-  *°  revo^e :  ^e  Legislature  specifying,  what  shall  be  suf— 

tions  of  the  ficient  to  revoke.    It  was  enforced  at  the  Bar,  that  if 

Statute  of  clause  of  revocation  had  not  been  inserted,  a  parol 

Frauds.  cation  might  have  been  sufficient  even  after  the  Statute 

and  this  is  legislative  authority,  that  a  revocation 


(90)  Sect.  6.  rich,  VoLVIlI,  481,  and 

(100)  Vo*t,Sheddon  v.  Good-      note,  407. 
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BQt  have  been  .accompanied  with  all  the  sanction  of  dis-  *803. 
position;  especially  when  the  sanction  prescribed  differs  T,  *CTj 
Erom  that*  by  which  a  disposition  is  to  be  made.  Ilchbster 

JBxpprte. 
A  great  number  of  decisions  have  been  made  upon  re-    Disposition 

vocation  since  the  Statute;  and  from  Ecckston  v.  Speak  by  Will,  so  as 

and  Onions  *.  Tyrer  it  has  been  held,  that,  where  a  dis-  t0  ha*e  'eg*l 

position  is  made,  so  as  to  have  legal  effect,  and  after-  effcct»  and 

wards  another,  by  which  the  former  would  be  revoked,  a    rwar 

*  but  the  other  substituted,  and  it  is  evident,  that  the  C**^!. 

testator,  though  using  the  means  of  revocation,  could  not  by  which  the 

intend  it  for  any  other  purpose  than  to  give  effect  to  former  would 

another  disposition,  though,  if  it  had  been  a  mere  revo-  be  revoked, 

cation,  it  would  have  had  effect,  yet,  the  object  being  but  the  other 

only  to.  make  way  for  another  disposition,  if  the  instru-  8a^stitated, 

sent  cannot  have  that  effect,  it  shall  not  be  a  revoca-   ,    A     .   evi" 

dent,   the  tes- 
4aa.    In  those  cases  the  testator,  so  far  from  intending  tator  djd  not 

to  revoke,  only  took  other  means  of  carrying  the  pur-  intend  revo- 

pose  into  effect;  for  in  both  the  uses  were  the  same.    In  cation  for  any 

Onions  y. Tyrer  the  Lord  Chancellor  thought  it  neces-  other  purpose 

sary  to  express  in  the  decree  the  reasons;  which  is  very  than  to  give  it 

<uncommoci  now ;  and  was  not  usual  even  then.     The  6"ec^  »  the 

essential  circumstance  in  those  cases  is,  that  the  dispo-         A  v" 

r      ment  cannot 

rsttioawas  the  same;  and  therefore  they  do  not  go  the  y^y^fj^  cge<5t 
length  of  this  case.  of  disposition, 

it  shall  not  be  a  revocation. 

There  are  many  other  cases,  of  a  different  sort ;  where    Where  the 
:the  act  done  was  set  aside:   the  act  in  itself  upon  the  *et  is  valid  for 
face^of  it  being'valid  for  the  whole  purpose :  but  by  some      e  w  *  e  f^**' 
circumstance,  either  disability  in  the  person  to  take,  or  52^  of7 
some  matter  dehors  or  subsequent  to  the  Will,  it  was  ^e  person-  to 
ineffectual;  and  then  upon  the  principle  of  Montague  v.  take,  or-  some 
Jeffereys  it  was  a  revocation.     Beard  v.  Beard  ( 1 )  is  a  matter  dehors 
case  of  that  sort.    There  are  two  cases,  Hawes  v.  Wyatt  or  subsequent 

and  Hick  v.  Mors,  which  do  not- bear  much  upon  this  to  the  Will,  it 

..is  ineffectual, 
■  •    •   ■    question:  .    . 

(1)S A*.  72.  .tuarerooa. 


373  GASES  IN  CHANCERY* 

1803.         question  c  but  as  the  decree  in  Home*  v.  Wpett  was  ve^ 

Th  ^^   f    versed,  and  as  die  great  authority  of  the  noble  Lord,  wlwr 

Ilchestkr,    reverse^  *****  decree,  may  be  brought  in  some  degree  te 

J2x  part*.      ^ar  upon  this  subject,  I  shall  make  some  observations 

upon  them.  In  that  case  the  son  after  the.  disposition 
went  abroad.  During  his  life  he  never  intimated  any 
intention  to  quarrel  with  it  The  bill  was  filed  to  set  it 
aside  upon  the  exertion  of  parental  authority,  such*  that 
[  +374  ]  -•  this  Court  would  not  permit  an  instrument  so  obtained 
to  stand;  and  I  was  of  opinion,  that  the  deed  could  not 
operate  against  the  heirs  of  the  son:  yet  I  waa  of  opt* 
nion,  it  would  revoke  the  will ;  for  the  son  thought  it 
absolutely  revoked;  and  therefore  to  permit  it  to  stand 
would  be  against  the  principle.  Lord  Thurlow  differed 
upon  that :  but  I  believe  Hu^k  v.  Mors  was  not  then 
adverted  to.  But  now  there  is  the  authority  of  Laid 
Hardwicke,  that  such  an  instrument  is  sufficient  to  re- 
voke a  will (2). 

■  i  * 

▲  vYiU  may     -    Those  cases  afford  these  principles;  that  a  wiH  may 
be  revoked  by  be  .revoked  by  an  instrument  not  attested,  as  would  be 
an  instrument,  required  in  order  to  give  it  effect;  that  any  cKspo*itioiW-_ 
f/6?!^  **  which  would  by  the  instrument  in  question  have 
.    ,         .      pletely  and  entirely  put  an  end  to.  that  will,  shall  hav< 

it  effect.  Any  ^^  e^ect :  though  the  instrument  -by  any  accident 
disposition,  circumstance  dehors  the  Will  becomes  ineffectual;  ash 
that  would  by  Beard  v.  Beard,  and  Hooper  v.  Radcliffe;  as  if  the  per— 
the  instrument  eon  becomes  incapable- of  taking.  Shove  v.  Pi*eket$~^ 
have  com*  struck  me  at  first,  and  according  to  the  margin  of  th^B 
pletely  put  a*  j^p^  [t  seems,  as  if  the  Court  had  almost  detagnine^S 
Wll  shall  the  question.  The  point  argued  by  Serjeant  Shepherd  k 
have  that  ef-  t^at  there  was  no  power  to  make  the  deed;  and  as 
feet,  though      deed  was  in  itself  good  for  nothing,  it  was  not  a  rev< 

the  instrument 
becomes  in-       , 

effectual  by          (2)  See  pogt,  Vol.  VIII,         (3)   5  Term  Rep.   V. 
any  accident    288.    Ante,  VI,  215.                310. 
.or  circum- 
stance dehors,  the  Will.  
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Aftu    The  Counsel  on  the  other  side  was  stopped.    By 

•  judgment  and  certificate  it  is  clear/  the  Court  did 
4  intend  to  decide  that  question;  but  determined  upon 
tother  question:  viz.  that  the  deed  was  not  null  and 
lid  i  but  operated  as  a  covenant  to  stand  seised  to  uses. 
Ipbpnts  that  case  entirely  out  of  the  Question;  for  it 
m  not  determined  on  this  ground.  The  certificate,  in- 
tpendentrf  the  reasoning!  is  decisive,  that  this  question* 
id  not  arise ;  and  there  is  nothing  in.  the  judgment  or 

*  reasons,  from  which  it  is  to  be  collected,  that  they 
determined  upon  that  ground,  except  in  the  preamble  of 
tird  Kenton  s  judgment ;  where  the  words  are  .certainly 
Ktmnely  wide;  and  in  their  widest  sense  would  embrace 
lib  question.  But  his  Lordship  clearly  decides,  and. 
ertifies  as  die  ground  of  the  decision,  what  shews,,  that 
ai«  question  never  arose ;  via.  that  the  deed  was  valid,  as 
.Covenant  to  stand  seised  to  uses.  There  is  therefore 
o  authority  in  the  way  of  this  proposition;  that  an  hi-, 
trument,  imperfect  to  the  point,  to. which  it  is. directed, 
tudl  operate  as  a  revocation  of  a  will  duly  attested. 


1803. 


The  Earl  of 

Ilchbster, 

JBb  parte. 


■V 


I 


[  »375] 


'.  As  to  the  principle,  upon  which  the  Courts  are  at 
iberty  to  reject  all  instruments  not  duly  attested,  by 
rhich  Wills  may  be  revoked  or  altered,  and  even  to 
ermit  one  part  of  the  instrument  to  have  effect,  as  'to 
be  personal  estate,  though  not  as  to  the  real' estate,  that 
oust  proceed  upon  this.;  that  wills  of  land  or,  guardian* 
hip  requiring  to  be  attested  in  a  particular  mannert 
f  the  testator  leaves  an  instrument,  which  cannot  have 
he  effect  of  giving  the  land,  but  is  sufficient  to  give 
personal  estate,  the  person  entitled  under  it  may  claim 
he  personal  estate ;  and  if  he  is  heir,  he  may  take  the 
■eal  estate;  oply  upon  this  ground;  that  if  a  person 
laving  power  to  give  by  a  certain, mode  has  executed 
hat  power,  and  afterwards  disposing  by  a  mode  not 
ffectual,  and  having  ,no  operation,  until  accompanied 
>y  certain  solemnities,  neglects  to  add  those  solemnities, 

the 


Principle, 
upon  which 
instruments 
not  duly  at- 
tested accord- 
ing to  the  Sta- 
tute of  Frauds 
are  rejected, 
and  even  one 
part  may  have 
effect,  as  to 
the  personal 
estate,  though 
not  as  to  the 
real;  not  even 
raising*  a.  case 
of  election.     > 
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1803.         the  Court  can  consider  that  instrument  only  as  ah  rati- 

*^p\    f    mation  of  what  he  would  do ;  and  not  having  consum- 

I    h      er     mated  it  by  the  solemnities  required  he  leaves  it  an 

Ex  parte.      inchoate  act,  not  competent  to  any  purpose  whatsoever. 

Those  are  the  principles,  upon  which  a  will,  rejected  to- 
tally as  to  one  part,  not  even  raising  a  ease  of  election, 
and  effect  being  given  to  it  as  to  the  other,  upon  the 
clause  in  the  Statute  of  Frauds,  declaring  the  will  null 
and  void,  must  proceed ;  and  though  those  words  are  not 

[  *376  ]  •  contained  in  the  Statute  It  Charles  II.  yet  it  requires 
that  the  will  mutt  be  executed  in  the  presence  of  two 
witnesses.  But  I  admit,  that,  if  the  object  of  this  -in- 
strument was  to  revoke,  though  it  was  not  sufficient  to 
give  the  guardianship  to  another,  it  must  have  had  that 
effect.  But  the  object  was  to  make  a  new  guardian; 
which  was  attempted  by  an  insufficient  instrument,  not 
sufficient  to  revoke  the  appointment  of  guardian,  and 
not  effectual  to  appoint  another. 

My  opinion  therefore  is,  that  the  writing,  dated  the 
8th  of  December,  1801,  is  not -sufficient  to  revoke  the 
will,  so  far  as  it  is  an  appointment  of  the  testator's  bro- 
ther as  guardian,  as,  surviving  the  first  Lady  Ilchester. 

The  Master  of  the  Rolls. 
The  first  point  having  been  already  disposed  of,  with 
respect  to  the  second,  the  codicil,  said  to  be  a  revoca- 
tion, though  not  a  valid  appointment  of  a  new  guardian,- 
the  Statute  of  Charles  II.  authorizing  a  father  to  appoints 
a  guardian  by  deed,  executed  in  his  life,  or  by  will  witfcw 
1  two  or  more  witnesses,   is  silent  as  to  the  manner, 

which  such  appointment  may  be  revoked.     But  it  h 
been  contended  against  this  application,  that  as  a 

m 

nity  is  prescribed  for  the  appointment,  the  revocatio 
ought  to  be  authenticated  by  a  solemnity  of  the  same  sort 
The  rule  of      The  Civil  Law,  proceeding  upon  the  rule,   "nihil  ta 
the  Civil  Law 

required  the  same  solemnity  to  annul-  an  instrument,  that  was  neces- 
sary to  its  completion:  relaxed  by  Justinian  in  certain  cases  as  to  the 
revocation  of  a  Will. 
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homeenien*  ett  katurali  tequitati quam  unumquodque  cfis^        1803. 

•     * 

soiei  eo  ligamine  quo  ligdtum  est,"  required  the  same      -    ^f^.      ' 
m  %  i  .       The  £arl  Of 

lemnityto  annul  an  instrument,  that  was  necessary  to    TLCflESTKR 

i.  perfection.     Till  the  time  of  Justinian  seven  witnesses      ^fc  parte. 
we  required  to  the  revocation  as  well  as  the  completion 
f  an  instrument.  That  Emperor  decreed/  that  in  certain 
iaes  a: mere  revocation  might  be  with  three  witnesses. 
tat  the  rule  was  never  adopted  in  its  full  extent  in  this 
juntry.    *The  Statute  of  Wills  prescribed  writing:  yet     [  *377  ] 
was  held,  that  a  parol  revocation  was  sufficient.     It  is    The  rule 
eformined,  that  agreements  in  writing,  and  required  by  never  adopted 
le  Statute  of  Frauds  to  be  in  writing,  may  be  deter-  *Q  to  ^  ex- 
med  by  parol ;    and  it   is   observable,    that  different tent  m  ^^ 
olemnities  are  required  by  the  Statute  for  the  framing    p     \% 
nd'lbr  the  revocation  of  wills.    I  should  therefore  have  oltjon  0f  m 
«en  of  opinion,  that,  if  the  professed  object  of  the  codi-  \ym  good  be- 
ll had  been  only  a  direct  revocation,  that  object  would  fore  the  Sta- 
rve been  accomplished,  though  without  two  witnesses.'  tute  of  Frauds. 
Jut  -this  instrument  has  no  words  of  direct  revocation,   Par°l  »Toca- 
tor'any  other  indication  of  an  intention  to  revoke  than  ,on  °    a8re** 
jy  an  attempt  to  make  a  new  appointment.    It  is  con-    Ty<r*     t 
ended,  however,  that  the  intention  so  indicated  ought  jem^^  fcy    , 
o  prevail;  and  that  the  codicil,  though  not  effectual  as  that  Statute 
o  the  appointment  of  the  guardianship,   constitutes  a  for  the  fram-  ' 
revocation,  and  if  an  intention  absolutely  to  revoke  the  ing  and  the 
Bret  appointment  could  with  certainty  be  collected  from  revocation  of" 
die  design  to  substitute  another  guardian,  it  ought  to  be  "tils, 
held  a  revocation  of  the  first  appointment;  for,  if  I  am    . 
right, .  the  Court  has  before  it  an  instrument  capable  of 
>perating  as  a  revocation,  if  a  revocation  is  contained 
ia   it;    as  it  would,    if  the    intention  was    sufficiently 
uanifested.    There  can  be  no  doubt,  that  part  of  the 
ntention  was  , to   revoke  the   appointment;    otherwise 
\*lAj  Ilchester   could  not  be  the  only  guardian.     But 
he  question  is,  whether  that  was  the  substantive,  direct, 
»l>ject,  or  only  as  an  incidental  and  necessary  part  of  the 
iltanate  object ;  and  whether  it  would  ever  have  been' 

entertained 
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Ground  of  the 
cases  of  feoff- 
ment without 
livery  and  bar- 
gam  and  sale 
without  enrol- 
ment, with  re* 
apect  to  revo- 
cation of .  a 
devise. 


entertained  except  with  a  reference  to  that  A  new  deV 
viae  might  be  expressed  so  as  to  shew  absolutely  ami  at 
all  events  an  intention  to  annul  the  fanner;,  -aa  if  he 
shewed  a  dislike  of  the  persdn  first  appointed*  That 
might  shew  an  intention  absolutely  to  revolt  But, 
where  there  is  nothing  but  the  mere  fact  of  a  new  dense^ 
die  intention  to  revoke  can  be  considered  only  with  re* 
•  ftrence  to  the  new  devise,  apd  as  the  testator  mean  to 
give  effect  to  it;  and  if  the  instrument  is  so  made  as  to 
be  incapable  of  operating,  I  cannot  conceive,  how  an 
instrument,  inoperative  to  its  direct  purpose,  can  give 
effect  to  an  intention,  of  which  I  know  nothing  but  by 
that  purpose.  I  know  nothing  of  this  intention  bftt  by 
the  manifestation  of  the  other.  There  is  no  legal  cer- 
tainty.  The  Statute  has  prescribed  the  mode,  by.  wtfieh 
alone  the  intention  to  appoint  a  guardian  can  be  etfeo* 
tually  shewn.  If  that  is  not  pursued,  he  does  not  tarnish 
complete  evidence  of  his  intention.*  Upon  a  devise  of 
land  by  an  unattested  will  no  notice  can  be  taken  of  the 
intention,,  so  as  to  raise  a  case  of  election.  The  answer 
is,  it  is  not  competent  to  him  to  express  an  intention  as 
to  land  by  such  an  instrument.  The  cases  of  feoffment 
without  livery  and  bargain  and  sale  without  enrolment 
do  not  effect  this.  The  reasoning  in  those  cases  is,  that 
the  instrument  is  complete.  There  is  no  intrinsic  defect 
to  prevent  its  being  read  as  full  evidence  of  the  in- 
tention to  pass  the  land,  and  revoke  the  devise.  It  is* 
from  something  extrinsic  and  subsequent  to  the  *  complete 
manifestation  of  the  intention  by  the  instrument, .  thass? 
the  effect  it  is  in  its  own  nature  capable  of  producing  is* 
prevented. 


In  each  of  the  cases  in  Roll's  Abridgment  (4)   thtf 
party  had  done  all ;  and  the  intention  failed  from  a  eir 
cumstance  extrinsic.    In  one  case  a  complete  power  c 
attorney  authorizing  a  person  to  make  livery  was  exr 
cuted:   but  the  livery  was  not  made.     In  the.  other* 

gra 
(4)  1  RoW*  Ab.  615. 
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punt  of  a  revision  before  devised,  the  tenant  did  not        .1603. 
Mora.     That  did  not  take  from  the  sufficiency  of  the    m^vT\  ^ 
gnat,  folly  and  legally  manifesting  the  intention  of  the     j^hbstbb 
gmator*    It  is  said  in  Roil  (5),  that  if  there  is  a  devise  to      jg»  part*. 
*  one  by  will  in  writing,  and  a  subsequent  devise   to      [  +379  ] 
—other  by  parol,  the  latter,  though  void  as  a  will,  is  a 
revocation  of  the  former.    That  is  given  as  a  dictum 
of  Loid  Chief  Justice  Popham,  not  as  a  decision;   and 
cannot  be  supported;  if  I  am  right  in  these  principles. 
h  is  said,  Hooper  v.  Radctiffe  proves,  that  »  will  may 
be  ineffectual  to  the  object  in  view;  and  yet  shall  ope- 
rate as  a  revocation*    But  that  does  not  bear  upon  the 
question,  whether   a  will  defectively  executed  and  in- 
capable as  a  will  shall  be  a  revocation.    There  the  will 
•was  perfect  and  complete;  though  the  devisee  was  pre- 
•routed  by  personal  incapacity  from  taking*    A  perfect    A  perfect 
mi    complete-  will,   inconsistent   with   a    former,  must  an^  complete 
necessarily  be  a  revocation;    though  the  devisee  may    .  "•  mcon" 

itver  derive  any  benefit  from  it*    So  in  Beard  v.  Beard  ,.      « 

the   former, 

Jfaedeed  poll  had  no  defect  in  itself;  and  therefore  not-  -g  a  revocg. 
withstanding  the  personal  incapacity  to  take  it  revoked  tion,  though 
the  will.  the  devisee 

may  never  de- 
rive twmefit  from  it :  otherwise  if  defectively  executed,  and  incapable 
aiaWilh 

The  cases  of  Eccleston  v.  Speak  and  Onions  v.  Tyrer    An  express 

P«t)ve,  that  even  an  express  revocation  of  all  former  wills,  revocation,  if 

Plough  not  wanting  in  any  circumstance  for  a  revocation,  °™v  8ubser" 

rtudl  not  operate  as  such;  as  it  was  evident,  the  only    . 

*  •  ther  purpose, 

Purpose  of  revocation  was  to  give  effect  to  the  new  will  *     which  it  is 

It  k  true,  the  uses  were  nearly  the  same :  but  those  cases  incompetent, 

P*ove,  that  an  express  intention  declared  to  revoke,  if  shall  not  re- 

only  subservient  to  another  purpose,  for  which  the  instrtt-  voice, 

***ent  k  incompetent,  shall  not  revoke.    In  this  case  the 

Purpose  to  revoke  is  only  subservient  to  another  purpose, 

£*r  which  it  is  incompetent;  and  therefore  it  is  incapable 

'""...',-.  .'....  of 

(5)  1  Rol.  Abr.  015. 
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[•S80] 

Bale  of  the 

Civil  Law: 
"  Tunc  print 
"  testamentum 
"  rumpitur, 
"  cum  po*~ 
u  terius  per- 
"fectum  est." 


of  effecting  -  a  revocation. "  Besides  in  Onions  v.  Tyrer 
Lord  Cowper  says,  it  would  have  made  no  difference  in 
his  judgment,  if  the  latter  will  had  been  in  favour  of  a 
different  person.  His  Lordship  is  speaking'  of  an  instal- 
ment containing  also  an  express  revocation :  but  in  this 
instance  there  is  only  an  implication  from  the  new  and 
ineffectual  appointment.  I  should  have  no  difficulty  of 
•  acceding -to  this  doctrine ;  for  the  revoking  clause  is  only 
intended  to  operate  as  part  of  the  will ;  and  the  role  of 
the  Civil  Law,  is  "  Tunc  prius  testamentum  rumpitur,  cm 
" posterius  perfectum  est."  In  Limbery  v.  Masai (6) 
that  is  laid  down  as  the  rule  of  our  law : 

"  There  is  no  doubt,  but  the  testator  by  any  writing 
"  directly  designed  for  the  purpose,  and  executed  as  the 
"  Statute  29  Charlesll.  directs,  or  by  any  cancelling,  ob- 
literation, &c.  designed  merely  to  disannul  the  forma 
will,  might  have  revoked  it  without  more:  but  he  de- 
signs to  do  it  by  a  new  will ;  and  unless  such  writing 
be  effectual  to  operate  as  a  will,  it  shall  not  amount 
to  a  revocation  ( 7 )." 


4€ 


tt 


4€ 


€€ 
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Upon  the  whole  my  humble  opinion  is,  that  the  codicil 
of  1801  does  not  revoke  the  appointment  of  Mr.  Strang* 
ways  to  be  guardian. 

The  question  then  is,  whether  he  is  appointed  gtuuf 
dian  of  all  the  sons,  or  of  those  only  by  the  first  ma-^" 
riage.  From  the  circumstance  of  committing  the  gua** 
dianship  to  the  wife  and  brother  or  the  survivor  it  m»U 
be  argued,  that  he  could  only  mean  sons  of  that  ma^ 
riage;  as  the  wife  could  not  by  survivorship  be  guard \m~& 
of  any  other  sons.  I  thought  that  probable  at  first.  Bi^** 
the  words  are  large  enough  to  comprehend  all  sons 
After  the  will.  No  restriction  is  imposed  upon  the 
nerality  of  the  expression.    The  inference,  though 

babl 
(6)  Com.  451.  (7)  Com.  464. 
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able,  is  not  necessary;  and  I  am  not  inclined,  any 
lore  than  my  Lord  Chief  Justice,  to  put  a  construction 
pen  words  requiring  none,  as  having  in  themselves  a 
lain  and  distinct  meaning,  because  some  other  words'  do 
ot  quite  so  well  accord  with  them  as  upon  the  proposed 
instruction.  There  is  no  direct  repugnance  between 
the  different  parts  of  the  clause.  The  whole  might,  ope- 
ite,  as  the  event  should  turn  out;  and  the  guardian- 
lip  of  all  the  sons  would  be  provided  for  in  the  event 
f  either  surviving;  so  that  the  guardianship  could  be 
laimed.  If  Lady  Hchester  had  survived,  she  would 
ecessarily  have  been  guardian  of  all:  unless  the  case 
f  a  divorce  and  children  by  a  second  marriage  in  her 
ft  can  be  supposed ;  which  certainly  was  not  in  the 
estator's  contemplation.  She  having  died  first,  he  will 
*  guardian.  There  is  no  inconsistency  in  saying,  the 
piardianship  shall  extend  to  all,  making  it  necessary  to 
retrain  it;  for  either  could  take  the  guardianship  of 
ill  at  the  time  either  could  claim  the  guardianship. 
Mr*  Strangways  therefore  is    the  guardian  of  all  the 

KH18. 


1602. 

The  Earl  of 

Ilchester, 

Expqrte. 


[  »381  ] 


The  Lord  Chancellor. 
I  have  Only  to  express  my  entire  coftcuritence  in  the 
ldgments,  that  have  been  delivered;  and  I  do  not 
link,  that  I  can  more  correctly  express  my  acknowledg- 
ments to  the  Master  of  the  Rolls  and  the  Lord  Chief 
uttice  than  by  referring  myself  to  the  reasons,  that 
ave  been  so  ably  stated  in  those  judgments. 


The  consequence  is,  this  petition  must  be  dismissed* 
ft  this  case  I  need  not  add,  that  though  the  effect  of  the 
ppointment  of  a  guardian  is  to  commit  the  custody  of 
*e  guardianship,  this  Court  looks  with  great  anxiety  to 
*e  execution  of  the  duty  belonging  to  the  guardian,  and 
*e  attention  expected  to  be  paid  to  the  reasonable 
iahes  of  the  natural  parent.     Though  it  is  not  neces- 

Yol.  VIi;  B  B  sary 
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1802.         sary  in  this  instance,  upon  such  a  contest  it  is  important 
^P\  ^    to  observe,  that  it  can  never  end  happily  but  by  in* 
Ilchestrr     Panting  in  the  hea^te  of  the  children  filial  and  dutiful 
Ex  parte. '    feelings  towards  the  parent ;  the  best  and  most  impor- 
tant duty  imposed  upon  the  guardian  by  the  deceased 
parent. 


tS82] 
18M-  BRUDENELL  v.  ELWES. 

July  20th. 

Settlement  in  HpHE  bill  was  filed  to  obtain  specific  performance  of  * 

pursuance  of  contract  entered  into  by  the  Defendant  to  purchase 

articles,  pre-  the  manor  ^j  estates   of  Garlands    in  the  county  of 

Essex.   The  decree  directed  a  reference  to  the  Master, 
nage,  to  con- 
vey to  the  use  to  8ee»  Aether  ^e  Plaintiffs  could  make  a  good  title. 
of  the  bus-      The  state  of  the  title  was  as  follows: 

band  for  life; 

remainder  to        By  articles  of  agreement,  dated  the  16th  of  December, 

the  wife  for     1730,  previous  to  the  marriage  of  Jerninghatm  Ckerekf 

life;  remainder  ^th  Louisa  Mary  Jamineau,  the  said  Jerni ngham  Chevt- 

upon   trust  to  ^y  covenanted,  that  he  would  within  six  months  after 

convey  un         ^e  marriage  convey  the  manor  and  estates  of  Garlands 

•j      .  upon  the  following  trusts :  viz.  to  the  use  of  himself  for 

or  any  of  the  ' 

children  in 

such  parts  and  proportions,  <fec.  as  the  husband  and  wife  or  the  survivor 
should  by  deed  or  writing  with  or  without  power  of  revocation  or  by 
Will  appoint :  in  default  of  appointment,  to  the  first  and  other  sons  in 
tail  male ;  remainder,  subject  to  trusts  that  failed,  to  the  heirs  of  the 
husband.  A  joint  appointment  by  deed,  subject  to  a  proviso  for  re- 
vocation and  re-appointment  by  the  husband  and  wife  and  the  sur- 
vivor, well  revoked  by  the  wife  surviving ;  and  by  the  same  deed 
a  re-appointment  to  the  daughter  and  two  sons  successively  for  lift), 
with  remainders  in  tail  to  the  grand-children,  and  the  ultimate  re- 
mainder to  the  daughter  in  fee,  void  for  the  excess  beyond  the  power, 
viz.  the  estates  to  the  grand-children,  and  the  ultimate  limitation  upon 
them  to  the  daughter ;  and  the  principle  of  Cy  pre*  not  applicable. 
All  beyond  the  life  estates  of  the  children  therefore  to  go  as  in 
default  of  appointment. 
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without  impeachment  of  waste;  remainder  to  the 
of  the  said  Louisa  Mary  for  life ;  remainder  to  the 
of  trustees  and  their  heirs;  upon  trust  to  convey 
assure  all  or  any  part  of  the  said  estates  unto  and 
ngst  all  and  every  or  any  of  the  children  of  Jerning? 
Cheveley  on  Louisa  Mary  J  amine  au  to  be  begotten, 
iich  parts  and-  proportions,  and  for  such  estate  and 
tes,  and  with  and  under  such  charges,  provisoes,  com 
ms,  and  limitations,  as  they  or  the  survivor  should 
i  time  to  time  by  any  deed  or  deeds,  writing  or 
bags,  either  with  or  without  power  of  revocation,  to 
.  by  him,  her,  or  them,  signed  and  sealed  in  the  pre- 
:e  of  three  or  more  credible  witnesses,  or  by  his  or 
last  will  and  testament  in  writing,  testified  as  afore- 
,  limit  or  appoint;  and  in  default  of  such  appoint- 
t  it  was  declared,  that  the  trustees  should  stand 
sd  to  the  use  of  the  first  and  other  sons  of  Jer- 
'ham  Cheveley  and  Louisa  Mary  Jamineau  succes- 
[y  in  tail  male ;  with  remainder  to  the  use  of  trus- 
,  upon  trusts,  which  afterwards  became  incapable 
iking  effect ;  remainder  to  the  use  of  the  right  heirs 
remingham  Cheveley. 


1803. 


Bbudenell 
Elwes. 


[  *383  ] 


lie  marriage  took  place ;  and  by  indentures  of  lease 
release,  dated  the  20th  and  21st  of  September,  1768, 
ting  the  articles,  and  that  there  was  issue  of  the  mar- 
e  then  living  two  sons,  Jamineau  and  Jerningham 
veley,  and  one  daughter,  Jane  Cheveley ,  all  of  whom 
attained  the  age  of  twenty-one,  Jerningham  Cheveley  3 
elder,  in  pursuance  of  the  articles,  and  in  consi- 
lium of  the  marriage,  &c.  conveyed  the  said  estates 
be  surviving  trustee  in  the  articles  and  his  heirs ;  to 
1  to  the  following  uses :  viz.  to  the  use  of  Jerni ng- 
\4Jheveley  the  elder,  for  life,  without  impeachment  of 
te;  remainder  to  the  use  of  Louisa  Mary  Cheveley 
life ;  remainder  to  the  use  of  all  and  every  or  any 
he  children  of  Jerningham  Cheveley  on  Louisa  Mary 

B  B  2  begotten 
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[  »384] 


begotten  or  to  be  begotten,  in  such  parts  and  propor-  - 
tions,  and  for  such  estate  and  estates,  and  under  sticks 
charges,  provisoes,  conditions  and  limitations,  as  they  or* 
the  survivor  should  from  time  to  time  by  any  deed  or* 
deeds,  writing  or  writings,  either  with  or  without  powee 
of  revocation,  signed  and  sealed,  in  the  presence  of  thre^ 
witnesses,  or  by  will,  testified  as  aforesaid,  direct,  limit  s 
or  appoint;   and  in  default  thereof  to  the  use  otJami^ 
neau  Cheveley,  the  eldest  son,  and  the  heirs  male  of  his 
*  body ;  with  similar  remainders  to  Jerningham  Cheveley, 
the  second  son,  and  to  the  third  and  other  sons;  re- 
mainder to  the  use  of  the  right  heirs  of  Jerningham 
Cheveley  the  elder. 


By  indentures,  dated  the  22d  of  September,  1768,  re- 
citing the  articles  and  settlement,  and  the  intention  to 
make  some  provision  for  Jane  Cheveley  and  Jerntnghm 
Cheveley,  the  younger,  Jerningham  Cheveley,  the  elder, 
and  Louisa  Mary,  his  wife,  by  virtue  of  the  power  in 
the  articles  and  settlement  did  direct,  limit,  and  appoint, 
unto  and  to  the  use  of  Jane  Cheveley,  her  heirs  and 
assigns,  the  reversion  in  fee,  to  take  effect  in  possession 
after  the  decease  of  Jerningham  C/teveley,  the  elder,  and 
Louisa  Mary,  his  wife,  and  the  survivor,  to  hold  unto 
and  to  the  use  of  Jane  Cheveley  and  her  heirs ;  upon 
trust,  as  soon  as  conveniently  might  be,  to  raise  1000/.  for 
the  benefit  of  Jerningham  Cheveley,  the  younger,  also 
a  party  to  that  deed,  as  therein  mentioned;  in  which 
deed  there  was  the  following  proviso ;  that  it  should  be 
lawful  for  Jerningham  Cheveley,  the  elder,  and  Low* 
Mary,  his  wife,  and  the  survivor,  from  time  to  time  or 
at  any  time  or  times,  during  the  lives  of  them  or  the 
survivor,  by  any  deed  or  instrument  in  writing  with  or 
without  power  of  revocation,  sealed  and  delivered  by 
them  or  the  survivor  in  the  presence  of  and  attested 
by  three  or  more  credible  witnesses,  subject  to  the  p»y~ 
ment  of  the  said  1000/.,  to  revoke,  alter,  and  make  void, 

the 
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ie  said  limitation  and  appointment  to  or  in  favor  of 
tme  Cheveley,  her  heirs  and  assigns,  and  by  the  same 

• 

•  any  other  deed  or  instrument,  to  be  by  Jerningham 
'keveley,  the  elder,  and  Louisa  Mary,  or  the*  survivor, 
sued,  &c.  to  direct,  limit,  &c.  unto  and  amongst  all 
id  every  or  any  of  the  children  of  the  said  Jerning- 
*m  Cheveley  on  Louisa  Mary,  his  wife,  begotten,  in 
roch  parts  and  proportions,  and  for  such  estate  and 
rtates,  and  with  and  under  such  charges,  provisoes, 
nd  limitations  over,  but  such  limitations  over  to  be 
►r  the  benefit  of  some  or  one  of  the  said  children,  as 
crmngham  Cheveley,  the  elder,  and  Louisa  Mary,  his 
ife,  or  the  survivor,  should  from  time  to  time  direct, 
mit,  or  appoint. 

By  indentures,  dated  the  23d  of  September,  1768, 
300/.  was  raised  for  Jerningham  Cheveley  the  younger, 
y  mortgage  for  a  term  of  500  years  under  the  deed  of 
ie  22d  of  September,  1768. 

Jermngtiam  Chevetey,  the  elder,  died  on  the  2d  of 
February,  1769,  without  having  revoked  the  appoint* 
lent ;  and  not  having  any  other  children. 


1802. 


Brudbnell 
Elwbs. 
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Louisa  Mary  Cheveley  by  a  deed,  dated  the  29th  of 
torch,  1773,  revoked  and  annulled  the  said  joint  apr 
ointment  of  the  22d  of  September,  1768,  except  as  to 
tc  said  sum  of  1000/, ;  and  by  virtue  of  the  power  in  the 
ictenture  of  the  22d  of  September,  1768,  &c.  and  in  exe- 
rtion thereof,  did  direct,  limit  and  appoint,  the  remainr 
er.  or.  reversion  expectant  upon  her  decease  in  the  said 
states  to  the  use  of  the  said  Jane  Cheveley  and  her  as- 
igns  for  life,  without  impeachment  of  waste  for  cutting 
ach  timber  as  would  not  improve,  subject  to  the  payment 
f  the  said  sum  of  1000/.  and  interest,  and  to  the  said 
arm  of  500  years :  provided ;  that  it  should  be  lawful 
vtJane  Cheveley,  \?hen  she  should  be  in  the.  actual  pos- 
session 


Brudenell 

V. 
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1802.  session  of  the  premises  for  life,  by  demise,  lease  or  mort- 
gage, to  raise  any  sum  not  exceeding  1000/./  payable  after 
her  decease  to  such  person  and  persons,   and  in  such 

Elwes.  manner  and  form,  as  she  by  deed  or  will  should  ap- 
point; and  subject  to  such  appointment,  if  any,  from  and 
after  the  decease  of  Jane  Cfteveley  to  the  use  of  Jami- 

[  *386  ]  *neau  Cheveley  for  life  without  impeachment  of  waste  \ 
remainder  to  trustees  to  preserve  contingent  remainders; 
remainder  to  his  first  and  other  sons  in  tail  male;  re- 
mainder to  Jerningham  Cheveley  the  younger  and  his 
first  and  other  sons  in  the  same  manner;  with  remain- 
ders to  the  daughters  of  the  two  Mr.  Cheveley 8,  and  to 
the  sons  of  Jane  Cheveley;  remainder  to  the  use  of  Jo* 
Cheveley ,  her  heirs  -and  assigns. 

In  1776  Louisa  Mary  Cheveley  died,  leaving  her  three 
children  surviving. 

Jane  Cheveley  having  by  her  will,  dated  the  4th  of 
May,  1790,  devised  the  estates  to  the  Plaintiffs  in  trust 
to  sell,  died  without  issue.  Jamineau  Cheveley  was  the 
surviving  son  and  heir  at  law  of  Jerningham  Chevekt/i 
the  elder;  and  he  survived  Jane  Cheveley,  his  sister; 
and  died  without  issue.  Jerningham  Cheveley  the  younger 
was  long  since  dead ;  leaving  issue  three  daughters,  De- 
fendants ;  who  were  heirs  at  law  to  Jamineau  Cheveley* 

The  bill  also  prayed,  that,  if  the  Court  shall  be  of 
opinion,  there  is  any  estate  in  such  of  the  Defendants 
Us  claim  under  the  will  of  Jamineau  Cheveley 9  they  m*7 
be  declared  trustees ;  and  may  join  in  the  conveyance. 

The  Master  by  his  Report  stated  his  opinion,  that 

the  joint  appointment  to  Jane  Cheveley  under  the  deed, 

dated  the  28d  of  September,  1768,  was  good ;  and  th** 

-     the  appointment  by  the  deed,  dated  the  29th  ofjfonk 

1773,  was  wholly  void,  though  made,  so  far  as  resptffr 

the 
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the  children  of  the  marriage,  in  pursuance  of  the  power         1802. 
of  revocation  and  re-appointment  reserved  by  the  deed  of   j^-Jt^^, 
the  22d  September,  1768;  because  it  was  not  intended  by  v. 

the  articles,  that  a  joint  appointment  should  be  defeated  Ei*wps. 
by  any  but  a  joint  revocation:  but  if  the  said  power  of 
•  revocation  and  re-appointment  was  well  reserved^  by  the  L  ™ '  J 
deed  of  the  22d  of  September,  1768,  and  well  executed 
by  the  deed  of  the  29th  of  March,  1773,  yet  Louisa 
Mary  Cheveley  executed  it  in  such  a  manner  as  never  to 
•displace  in  equity  the  fee  simple  vested  in  Jane  Cheveley 
by  the  first  appointment :  or,  if  she  did  devest  that  in- 
terest by  such  deed  of  revocation,  she  revested  it  in  Jane 
by  the  re-appointment  contained  in  the  same  deed;  and 
therefore  he  was  of  opinion,  that  Jane  Cheveley  was 
seised  in  law  or  equity  of  the  fee  simple  of  the  estate  in 
question  at  the  time  of  making  her  will;  and  conse- 
quently, that  a  good  title  may  be  made. 

Exceptions  were  taken  to  the  Report  by  the  purchaser ; 
on  the  ground,  that  the  deed  of  1773  was  a  complete 
revocation  of  that  of  the  22d  of  September,  1768;  and 
therefore  the  fee  simple  limited  by  the  latter  to  Jane 
Cheveley  was  wholly  displaced ;  and  the  re-appointment 
to  her  of  the  reversion  in  fee  expectant  upon  the  deter- 
mination of  the  particular  estates  limited  to  persons,  not 
objects  of  the  power,  by  the  deed  of  1773  was  void; 
juid  such  fee  never  did  revest  in  her, 

Mr.  Richards  and  Mr.  Home,  for  the  Plaintiffs,  and 
Mr.  Trower,  for  Defendants  in  the  same  interest. 
The  question  is,  whether  the  Plaintiffs  can  make  a  good 
equitable  title :  whether  the  Defendants  claiming  under 
Jamineau  Cheveley  are  trustees  for  the  Plaintiffs.  If 
there  is  a  doubt  upon  the  title,  the  Court  will  not  compel 
#  purchaser  to  take  it  ( 8).   But  all  the  parties  are  brought 

before 

(8)  Ante,  Cooper  v.  Denne,  Vol.  I,  565.    4  Bro.  C.  C.  80. 
ftoahe  y.  K%4d,  ante,  Vol.  V,  647 ;  see  the  note,  ante,  If  66?, 
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before  the  Court,  who  can  make  a  good  title.    Though 
in  strictness  a  limitation  to  grand-children  is  not  a  good 
♦execution  of  such  a  power  as  this (9),  yet  the  Court 
will  mould  it  so  as  to  answer  the  general  intent ;  accord- 
ing to  Pitt  v.  Jackson  (10), .Griffith  v.  Harrison  (11 ), 
and  other  cases.    Though  these  are  cases  of  wills,  upon 
the  execution  of  articles  the  Court  takes  the  same  course; 
and  controuls  the  legal  effect;  particularly  in  the  case 
of  articles  made  before  marriage;  availing  itself  of  the 
distinction  between  trusts  executed  and  executory;  which 
prevailed  in  Honor   v.  Honor  (12),    Trevor    v.   Tre- 
vor (13)   and  several  [other  cases  (14):   the  trusts  not 
being  finally  settled  by  the  instrument;  but  some  future 
act  remaining  to  be  done,  or  conveyance  to  be  executed. 
Mrs.  Cheveley  by  the  appointment    in  1773  meant  to 
give  estates  warranted  by  the  articles;    and   the  Court 
will  lay  hold  of  any  thing  to  support  that  manifest  in- 
tention.    Her  intention  was   to  provide  for  the  issue; 
which  she  could  not  do  by  making   them  purchasers. 
Her  general  intent  therefore  must  be  taken  to  be  to  keep 
the  estate  in  her  family  by  giving  her  sons  estates  tail; 
which  would  descend  to  their  issue.     The  Court  seeing 
the  substantial  object  will  overlook  the  form ;  and  execute 
the  general  intention.     Upon  the  argument  of  this  case 
at  law  (15)  Lord  Kenyon  supported  his  opinion  in  JRW 
v.  Jackson.    If  a  Court  of  Law  will  mould  legal  limi- 
tations in  a  will  to  answer  the  intent,  much  more  will 
a  Court  of  Equity  mould  the  equitable  interests. 


The 


(P)  See  ante,  the  note, 
Vol.  1, 310.  Bristow  v-  Warde, 
(Smith  v.  Lord  Camelford, 
II,  366,  696.  Crompe  v. 
Barrow,  IV,  681,  and  tbe 
references. 

(JO)  VJBro.  C.  C.  Zl. 


(11)  3  Bro.  C.  C.  410. 

(12)  1  P.  WW.  123. 

(13)  1  Eq.  Ca.  A b.  387. 

(14)  Feamc's  Cant.  Re*. 
123,  Ac.  4th  edit 

(15)  1  JEm*,  442, 
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The  Counsel  for  the  Defendants  was  stopped  by  the         1803. 
mrU 


Brudenell 

••  The  Lord  Chancellor.  Elwbs. 

If  you  cannot  find  a  case,  that  has  adopted  the  doc*  [  389  ]. 
ne  of  Cypres  upon  such  a  head  as  this,  I  will  not  in- 
duce it  in  this  instance.  I  do  not  see  how  to  get  at  it 
her  upo.n  principle  or  authority.  Suppose,  instead  of 
deles,  an.  actual  conveyance,  reciting  the  marriage ; 
It  Jerningham  Cheveley  was  to  take  a  considerable  per- 
lal  estate ;  and  he  had  thereby  conveyed  to  the  use  of 
nself  for  life,  without  impeachment  of  waste ;  with  rer 
tinder  to  his  wife  for  life ;  remainder  to  trustees  and 
sir  heirs,  for  $  legal  estate,  but  upon  trust  to  convey 
sording  to  these  limitations:  this  settlement  would  be 
:optract,  under  which  all  the  issue  would  be  purchasers 
the  estates  thereby  limited ;  and  under  which  the  hus- 
ad  and  wife  would  be  purchasers  of  the  powers  given 
them;  and  the  issue  would  be  purchasers  of  the  estates 
er  to.  be  limited  by  a  due  execution  of  the  power. 
it  they  must  be  limited  by  a  due  execution  of  the 
wer,  in  order  to  raise  them :  for  there  is  no  equity 
latsoever  between  one  purchaser  under  the  deed  and 
)ther  to  raise  any  question,  whether  a  different  effect 
ill  be  given  to  the  instrument,  called  an  executipn 
the  power ;  as  is  done  in  the  cases,  that  have  been 

ided  to. 

•      •  • 

a 

[f  it  stood  thus  in  1773,  the  date  of  the  execution  of 
*  power,  the  elder  Mr.  Cheveley  would  have  had  a 
ited  estate  tail;  and  his  brother  would  have  had  an 
ate  tail;  and  they  would  have  a  right  both  in  law  and 
lity  to  the  enjoyment,  unless  their  sister  could  produce 
ne  instrument,  placing  her  prior  to  them  in  the  order 
limitation.  Mrs.  Cheveley  executes  her  power  by  a 
ed,  professing  an  intention  to  execute  it  according  to 
5  rpal  meaning  of  thp  articles ;  revoking  the  appoint- 
ment 
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1802.  ment  before  made,  with  intent,  I  agree,  to  execute  the 
power  according  to  the  real  meaning  of  the  articles. 
*  This  case  does  not  come  near  Pitt  v,  Jackson  and  the 
Elwes.  other  cases  upon  wills:  first,  as  they  are  cases  upon 
[  *39Q  ]  wills,  not  deeds;  to  which  this  doctrine  has  not  been 
applied :  secondly,  those  cases  have  at  least  gone,  as 
Lord  Kenyon  observes  (16),  to  the  utmost  verge  of  the 
law ;  and  I  shall  find  it  very  difficult  to  alter  an  opinion 
I  liave  taken  up,  that  it  is  not  proper  to  go  one  step  far- 
ther ;  for  in  those  cases,  in  order  to  serve  the  general 
intent  and  the  particular  intent,  they  destroy  both.  But 
it  is  not  necessary  to  go  farther  into  them ;  for  in  those 
cases  the  Court  have  said,  this  is  the  legal  effect  of  the 
language.  There  is  no  possibility  of  saying  that  here; 
nor  could  it  be  argued  consistently  with  the  real  intention 
of  the  author  of  the  deed ;  for  I  must  suppose  her  conu- 
sant of  the  estate  her  sons  had  under  the  articles,  and 
would  have  had  under  the  settlement,  if  executed.  Then 
she  must  contemplate  them  as  having  already  estates 
tail ;  and  that  the  reversion  in  fee  was  to  be  disposed  of. 
Can  it  be  said,  her  intention  by  this  deed,  with  these  li- 
mitations, was  to  throw  in  June's  estate  before  her  bro- 
thers, and  to  give  them  just  what  they  had  before;  and 
that  after  the  execution  of  that  deed  they  were  to  hare 
just  what  they  had  before,  only  in  a  different  series  of 
limitation  ? 

The  cases  as  to  articles  do  not  apply.  In  those  cases 
The  rale,  that  the  Court  says,  such  words  in  articles  shall  be  taken  to 
a  limitation  to  denote  such  an  intent;  and  the  conveyance  shall  be 
the  heirs  of  according  to  the  intent  so  manifested.  In  Highway  ▼. 
rti  1  *  hU\\  banner ( 17)  the  concurrence  of  both  parents  being  ne- 
be  carried  into  ce8sary  ^or  barring  the  intail,  a  different  construction 
execution  by  waB  g*ven  *°  the  words  *'  heirs  of  the  body,"  from  that 
a  strict  settle-  adopted 

ment,  does  not 

prevail,  where         (16)  x  ^  ^  (n)  £  Bfo  c  c  68^ 

tue  concur* 
rence  of  both  parents  would  be  necessary  to  bar  the  intail. 
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pted  in  the  other  cases.  But  the  question  here  is, 
how  to  construe  articles,  so  as  to  protect  the  issue 
pinst  the  parent ;  but  whether,  where  it  is  agreed  on 
hands,  that  there  is  no  doubt  as  to  the  meaning,  as 
reei!  persons  all  alike  purchasers,  there  is  an  equity 
one  to  have  the  estate  against  the  others,  merely, 
wise  the  parent  exceeded  the  power  given  by  the 
cles.  Those  cases  do  not  apply;  and  there  is  no 
authority,  that  upon  the  mere  ground  of  the  inten- 
of  the  person  executing  you  take  away  for  the 
efit  of  one  child  that  estate,  which  for  default  of 
ue  execution  of  the  power  was  vested  in  the  other 
i.  The  sons  did  not  execute  the  deed  with  their 
her.  It  is  therefore  her  act  alone ;  and  there  is  no- 
g  to  bind  them. 


800 
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lie  bill  was  dismissed. 


NANNOCK  v.  HORTON.  180^ 

July  20th. 

HOMAS  NORMAN  by  his  will,  dated  the  17th  of    Investment 

February y   1792,   gave   to  several  persons  each  a  °f  stock  di- 

rninff  ring,  of  the  value  of  two  guineas.    He  gave  rected  **  ***? 
00  I  to  pay  the  di- 

vidends to  the 
testator's  son  for  life ;  and  after  his  death  to  transfer  part  of  the 
capital  according  to  his  appointment :  an  interest,  for  life  only,  with 
a  power. 

Power  of  appointment  not  executed  by  a  Will  having  no  reference 
to  the  power  or  the  subjeet  of  it ;  and  the  Court  will  not  inquire 
into  the  circumstances  of  the  property. 

Under  a  residuary  bequest  to  the  legatees  in  proportion  to  their 
legacies  all  legatees,  pecuniary  and  specifier,  even  of  rings,  &o.  not 
expressly  or  by  implication  excluded,  were  held  entitled :  So  an- 
nuitants, if  they  had  not  been  excluded  upon  the  construction  of 
the  whole  Will. 


31)1 


CASES  IN  CHANCERY. 


1802. 

Nannock 

V. 
HORTON. 


[  *392] 


several  pecuniary  legacies,    as  to  some  with  a  limita- 
tion over  in  case  of  the  death  of  the  legatee  under  the 
age  of  twenty-one.     He  also  gave  some  annuities  for 
the  lives  of  the   several  annuitants.      He  gave  to  tte 
five  children  of  Elizabeth  Norman  601.  each,  to  be  paid 
at  their  respective  ages  of  twenty-one;  with  survivor- 
ship,   in  case  of   the  death   of  any  under    that  age, 
equally.       He    gave    2000/.   3  per   cent.    Consolidated 
Bank  Annuities  to  his  executors;   which  he   directed 
♦should  be  invested  one  mbnth  after  his  decease;  in 
trust  to  pay  the  interest  from  time  to  time  to  Frances 
Jackson  for  the  maintenance  and  bringing  up  of  her  two 
children  Thomas  Clmrles  Jackson  and  Frances  Jaoison, 
who  were  also  legatees  of  2001.  each,  payable  at  twenty- 
one,  with  survivorship,  until  they  shall  respectively  hare  • 
attained  their  ages  of  twenty-one  years ;  and  in  case  of 
her  death  the  said  interest  was  to  be  paid  to  her  husband 
Charles  Jackson,  to  be  by  him  applied  for  the  benefit  of 
his  said  two  children ;  and  when  the  said  two  children 
should  have  respectively  attained  twenty-one,  in  trust  to 
transfer  a  moiety  of  the  principal  stock  unto  each  of  such 
children  upon  their  attainment  of  their  said  ages  respec- 
tively; and  in  case  either  of  such  children  should  die 
before,  then  he  gave  the  whole  principal  stock  and  all 
benefit  thereof  unto  the  survivor  of  them  absolutely.  To 
the  said  Frances  Jackson,  the  wife  of  Charles  Jackson,  fifT 
her  sole  use  and  benefit  for  life  he  bequeathed  the  inte- 
rest and  dividends  of  1000/.  3  per  cent.  Consolidated' 
Bank  Annuities;  and  directed,  that  his  executors  should 
invest  the  said  sum  of  1000/. ;  and  should  stand  possessed 
thereof  in  trust  to  pay  the  interest  to  her  for  life,  free 
from  the  contracts  of  her  husband,  for  her  separate  use; 
and  after  her  decease  he  gave  the  said  principal  sum  unto 
her  said  two  children  equally;  and  in  case  of  the  death  of 
either  of  them  before  that  time  he  gave  the  share  of  him 
pr  her  so  dying  to  the  survivor  absolutely.     He  directed, 
tlyit  the  paid  legacies  and  annuities  thereinbefore  given 

shouW 
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lid  vest  immediately  after  his  decease  in  all  such  of 
several  legatees  and  annuitants,  who  should  survive 
•  The  testator  then  gave  to  his  son  Robert  Norman 
9L      He  likewise  gave  to  him  during  his  natural 

the  interest  and  dividends  of  8000/.  3  per  cent. 
rohdated  Bank  Annuities;  which  he  ordered  that  his 
gators  should  purchase  and  transfer  in,  their  names ; 

should  stand  possessed  thereof,  in  trust  to  pay  such 
pidends,  as  the  same  should  become  payable,  unto  his 

son  during  his  life ;  and  from  and  immediately  after 
death  in  trust  that  his  executors  should  pay,  apply* 

transfer  6000/.,  part  of  such  capital  stock,  unto  such 
ion  or  persons,  at  such  time,  manner,  and  form,  as  his 

son  by  any  deed  or  writing,  executed  in  the  presence 
two  witnesses,  or  by  his  last  will  and  testament  exe- 
*d  by  the  like  number  of  witnesses,  should  in  N  that 
alf  order,  give,  direct  and  appoint;  and,  as  to  the 
ainder  of  such  capital  sum  or  stock,  from  and  imme- 
ely  after  his  said  son's  death  in  trust  to  pay  and  apply 

same  to  and  amongst  the  several  persons,  therein- 
>re  mentioned,  to  whom  he  had  given  legacies,  rate- 
f  and  in  proportion  to  their  said  legacies.  He  also 
e  his  said  son  a  leasehold  house. 


mz. 
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Phe  testator  also  ordered  his  executors  to  purchase 
transfer  into  their  names  14,000/.  3  per  cent.  Consoli- 
ed  Bank  Annuities ;  and  that  they  should  stand  pos- 
ted thereof  in  trust  to  apply  the  whole  or  such  part  of 
interest  as  should  be  necessary  for  the  maintenance 
the  two  natural  children  of  his  late  son  John  Norman, 
il  they  should  respectively  attain  twenty-one ;  and 
m  they  should  have  attained  that  age  respectively, 
trust  to  transfer  such  capital  stock  as  follows:  viz. 
0/.,  part  thereof,  to  John  Henry  Norman,  one  of  the 
I  children,  and  5000/.  to  Ann  Norman,  the  other ; 
L  he  directed  his  executors  to  see  to  the  bringing 
m  up  until  the  age  of  twenty-one;  and,  if  any  over- 
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plus  at  that  time,  to  be  divided  between  them  in  propor- 
tion to  their  shares :  but  in  case  the  said  two  children 
should  die  before  their  attainment  of  such  age,  then  he 
gave  and  bequeathed  the  capital  of  the  14,000/.  unto 
and  amongst  the  several  persons  thereinbefore  named, 
to  whom  he  had  given  legacies,  to  be  divided  amongst 
them  in  proportion  to  their  several  legacies  thereinbefore 
•given  to  them  respectively  (his  son  Robert  Norma*  ex- 
cepted); arid  in  like  manner  as  to  the  shares  of  such 
capital  stock  of  either  of  them  dying  before  the  attaining 
of  such  age,  except  as  aforesaid. 

He  then  gave  a  freehold  house  to  his  executors?  upon 
trust  to  convey  to  the  said  John  Henry  Norman,  his 
heirs,  &c.  when  he  should  attain  twenty-one ;  and  in  the 
mean  time  to  reoeive  the  rents  and  profits,  and  improff 
the  same  for  his  benefit :  but  in  case  of  his  death  before 
that  age  to  be  sold,  and  the  money  to  be  divided  amongst 
the  said  legatees  in  proportion  to  their  several  legacies 
by  him  thereinbefore  given,  except  as  aforesaid,  and  the 
natural  daughter  of  the  said  Ann  Pratt. 

*The  testator  then  gave  three  more  legacies  of  S0Lt 
10/*  and  10/.;  and  bequeathed  to  different  persons  dif- 
ferent suits  of  cloaths  and  a  bed  and  furniture,  and  bed- 
linen.  All  the  rest  and  residue  of  his  estate  and  effects 
whatsoever  and  wheresoever  and  of  what  nature  or  kind 
soever  he  gave  and  bequeathed  the  same  unto  and 
amongst  the  several  legatees  thereinbefore  named,  to 
be  divided  amongst  them  in  proportion  to  the  several 
legacies  by  him  thereinbefore  given  to  them  respec- 
tively, except,  as  aforesaid,  and  the  said  natural  son 
of  his  late  son  John  Norman  deceased;  and  he  directed, 
that  if  his  estate  should  fall  shprt  in  payment  in  lull  of 
the  said  legacies  and  annuities,  the  same  should  be  made 
good  by  and  out  of  the  said  14,000/.  3  per  cent.  Conso- 
lidated Bank  Annuities  so  as  aforesaid  given  to  the  son 
and  daughter  of  his  late  son  John  Norman. 
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.  codicil  of  the  same  date  the  testator  directed, 
s  ftaid  soh  Robert  Norman  should  receive  the  in* 
and  dividends  of  6000/.  3  per  cent  Consolidated 
Annuities  during  his  life  only,  instead  of  the  in- 
t  and  dividends  of  8000/.  like  annuities  given  him 
said  will ;  and  that  he  should  at  his  death  have 
to  dispose  of  4000/.,  part  of  the  said  6000/.  Bank 
ies,  only ;  and  the  testator  thereby  confirmed  his 
U  in  all  other  respects* 

ert  Norman,  the  testator's  son,  by  his  ivill,  dated! 
l  of  November,  1793,  executed  in  the  presence  of 
fnesses,  and  signed  by  them,  gave  and'  bequeathed 
tabeth  Laws,  his  friend  and  companion,  the  sum 
QL  8  per  cent  Consolidated  Bank  Stock :  to  his 
tUce  Norman  1000/.;  and  he  gave  to  five  other 
&  legacies  of  500/.  each;  not  disposing  of  the 
»,  nor  appointing  executors. 

5  bill  was  filed  by  some  of  the  legatees  of  TJioma* 
mi  ;  and  the  necessary  accounts  and  inquiries  were? 
kL  The  cause  coming  on  for  farther  directions* 
»ared  by  the  Master's  Report,  that,  exclusive  of  the 
it  that  Robert  Norman  had  in  the  4000/.  stock 
the  will  of  his  father,  his  whole  personal  estate 
ot  equal  to  the  legacies  given  by  his  will.  That 
>f  4000/.  was  claimed  by  the  widow  of  Robert  Nor* 
who  had  taken  out  administration  to  him. 
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»  questions  were,  first,  whether  under  the  will  and 
[  Robert  Norman  took  the  absolute  interest  in  the 
stock,  or  an  interest  for  life  only  with  a  power  of 
ltment :  and  if  the  latter,  whether  his  will  could  be 
lered  an  execution  of  the  power :  Secondly,  whether 
srsonal  representative  of  Robert  Norman  in  respect 
3  pecuniary  legacy  of  4000/.  was  entitled  to  a 
of  the  2000/.  stock,  the  surplus  beyond  the  stock, 

which 
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which  was  the  subject  of  the  first  question : '  Thirdly,  whe- 
ther the  annuitants,  and  the  specific  legatees  of  rings,  &e. 
were  entitled  to  share  in  the  residue  with  the  pecuniary 
legatees. 

The  Solicitor  General,  Mr,  Lloyd,  and  Mr.  Stanley; 
for  the  Plaintiffs. 
Upon  the  first  question,  as  to  the  interest  of  Robert 
Norman  in  the  3  per  cent.  Consolidated  Bank  Annuities, 
he  took  only  the  interest  for  life,  with  a  power  of  appoint- 
ment ;  according  to  the  distinction  taken  in  Laefc  v. 
Sattingstone  (18);  followed  by  Maskelyne  v.  Maste* 
lyne(l9),  Elton  v.  Shephard (20),  and  Fislier  v.  Tke 
Bank  of  England  (21) :  determined  expressly  upon  that 
distinction.  Some  intention  then  to  execute  this  power 
must  be  shewn:  Andrews  v.  Emmot(22).  In  Hales  v. 
Margerum  (23)  it  was  held  the  absolute  property  of  the 
testatrix,  independent  of  any  power ;  and  qualified  inertly 
with  reference  to  her  situation  as  a  married  woman.  In 
that  case  Lord  Alvanley  expressly  says,  no  inquiry  can 
made  into  the  property.  This  sum  of  4000/.  stock  mutt 
therefore  fall  into  the  residue. 

As  to  the  persons,  who  are  to  take  the  residue,  the 
legatees  of  stock  are  entitled  to  share  with  the  pecuniary 
legatees  in  proportion  to  their  legacies;  but  how  can  the 
legatees  of  rings  or  cloaths  be  entitled  to  share  ?  They 
could  not  be  intended. 

Mr.  Richards  and  Mr.  Trower,  for  the  Defendant, 
the  administratrix  of  Robert  Norman. 
If  it  appears,  the  party  intended  to  act  upon  this  pro* 

perty, 


(18)  1  Mod.  180.  Carter, 
232.  2  Lev.  1 04.  Tomlinson 
v.  Dighton,  1  P.  Will.  149. 

(10)  Amb.  760. 

(20)  1  Bro.  C.  C.  632. 

(21)  At  tke  Rolls,  3d  July, 
1705. 


(22)  2  Bro.  C.  C.  207. 

(23)  Ante,  Vol.  Ill,  » 
See  also  Langhatn  ▼.  iVe*ty« 
III,  467.  Croft  v.  Slee,  IV, 
CO. 
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hat  is  Sufficient  to  enable  him  to  dispose  of  it, 
It  to  Jus  power;  Lord  Kenyan  in  Andrews  v.  Emmot 
Me  cases  with  approbation*  In  this  instance,  as  ii* 
e  personal  estate,  exclusive  of  the  subject  of  the 
is  *  not  nearly  sufficient  for  the  legacies.  By  the 
10  form  of  disposition  is  prescribed;  a  complete 
olute  power  of  disposition  is  given  tQ  him.  Sup* 
levise  of  an  estate  in  Middlesex:  the  devisor  not 
any  estate  in  Middlesex ;  but  having  a  power  to 
of  an  estate  in  that  county :  your  Lordship  would 
ridence.  *  This  testator  had  not  3000/,  3  per  cents, 
mt  therefore  have  intended  disposing  of  that  sum 
rise  his  power  over  the  4000/.  stock;  though 
ticularly  disposing  of  the  whole  of  it.  A  refer- 
the  subject  of  the  power  is  sufficient  within  all 
Lorities. 
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here  is  a  great  deal  in  the  other  point;  that  this 
bsolute  gift  to  Robert  Norman  in  all  events.  A 
person,  to  be  at  his  disposal,  is  an  absolute  gift, 
nation  between  the  will  and  the  codicil,  both 
i  in  the  same  day,  is  important.  Though  the 
expresses  the  gift  to  be  for  life,  he  haa  also  an 
power  of  disposition;  and  might  have  done  any 
th  it. 

respect  to  the  2000/.  stock,  beyond  the  subject 
Dwer,  Robert  Norman  was  entitled  to  share  with 
r  legatees.  He  is  expressly  excluded,  wherever 
.  to  be  excluded ;  and  there  is  nothing  absurd  or 
on  in  the  circumstance,  that  the  benefit  does  not 
after  his  death. 


Solicitor  General,  in  reply  observed,  that  the 
i  was  clearly  settled  in  Andrews  v.  Emmot,  Stan- 
tanden  (34),  and  Hales  v.  Margerum;  and,  that 

the 
(24)  Ante,  Vol.  II,  589;  see  the  note,  594. 
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Where  a  par- 
ticular, limit* 
ed,  interest 


the  insufficiency  of  the  estate  to  answer  the  legacies  mn 
never  considered  a  sufficient  ground  for  holding  theWffl 
an  execution  of  the  power. 

The  Lord  Chancellob. 
The  first  consideration  Is,  what  interest  Robert  Noma* 
had  in  the  4000/.  stock.     If  he  was  absolutely  entitled 
to  it,  there  can  be  no  question,  that  it  will  pass  under  hi 
will.    The  express  subject  of  the  bequest  in  the  wiQ  of 
the  father  is  the  interest  and  dividends;  and  the  stock 
kself,  as  far  as  the  legal  disposition  of  the  capital,  is  to 
be  vested  in  the  names  of  trustees,  and  to  remain  m 
their  names  at  feast  during  his  son's  life*     By  die  will 
the  power  of  the  son  is  to  be  executed  by  a  certain  form; 
and  he  could  give  no  interest  by  a  will  in  any  other 
form.    In  the  gift  of  the  remainder  of  the  stock  to  As 
legatees,  it  is  true,  the  words  would  vest  transmissible 
interests,  if  they  should  die  before  his  son :  but  in  con- 
sidering what  he  meant  as  to  his  son  it  is  fit  to  attend 
to  the  very  words.    In  the  codicil,  of  the  same  date  it 
the  will,  there  is  a  phrase,  which  coupled  with  the** 
satisfies  me,  he  meant,  the  stock  should  remain  in  the 
trustees  during  the  whole  of  his  son's  life ;    "  that  hi 
"  should  at  his  death  have  liberty  to  dispose  of  40001.  "kc 
The  meaning  of  both  instruments,  taken  together,  is,  that 
the  executors  should  purchase  or  transfer  to  their  names 
6000/.  stock :  the  son  to  have  the  interest  and  dividends 
for  his  life ;  and  of  the  capital,  which  during  his  He 
was.  to  remain  in  the  names  of  the  trustees,  he  was  to 
have  liberty  to  dispose  of  40002.  at  his  death.    But  the 
codicil  was  not  by  any  means  intended  to  enlarge  the 
interest  he  had  in  it  under  the  will.     On  the  contrary 
the  primary  intention  of  the  codicil  was  to  reduce  his 
power  as  to  the  quantum,  over  which  the  testator  had 
given  him  an  authority ;  and  this  is  within  the  principle 
of  the  cases*  that,  where  there  is  a  particular,  limited* 

interest* 


and  a  power 

concur,  though  the  latter  alone  might  amount  to  an  absolute  gift,  they 

are  distinct* 
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Interest,  and  this  sort  of  power,  liberty,  or  authority, 
though  the  Utter  Without  a  particular,  partial,  limited, 
interest  pointed  out  might  have  amounted  to  an  absolute 
gift,  yet,  where  both  occur,  the  gift  is  held  to  be  of  the 
limited  interest ;  and  the  other  to  be  but  a  power,  and 
•  Aot  an  interest.  Robert  Norman  therefore  had  not  that 
interest,  which,  if  he  meant  to  give  by  his  will  what  he 
was  interested  in,  would  pass  by  his  will:  but  it  was 
necessary,  in  order  to  pass  it,  that  he  should  execute 
it,  as  a  power. 
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The  next  question  is,  has  he  executed  it  as  a  power? 
I  am  not  sure,  the  rule  doep  not  oblige  the  Court  to  act 
Jgminst  what  probably  might  have    been  the  intention 
nine  -times  in  ten.    There  is  not  in  this  will  any  refer- 
ence whatsoever  to  the  power;  nothing  having  a  neces- 
sary reference  to  it ;  or,  that  can  be  stated  as  having  any 
reference ;  except  the  words  "  3  per  cent.  Consolidated 
u  Bank  Stock."    That  sum  is  so  given,  that  it  cannot  be 
disputed,  that,  if,  when  he  died,  he  had  not  had  any 
stock,  but  had  other  personal  estate,  that  stock  must 
hive  been  purchased  for  the  legatees.    It  is  not  specific. 
It  would  operate  only  as  a  direction  to  purchase  stock, 
if  he  died  without  any  stock ;  and  it  is  very  difficult  to 
say,  that  what  would  amount  to  that  direction  in  a  will, 
m  to  be  construed  into  a  gift  of  that,  which  was  not  his 
to  give,  but  over  which  he  had  a  power.    With  respect    Distinction  as 
to  the  case  put  in  the  argument,  of  Black-acre  in  Mid-  to  real  and 
tiesex,  there  is  great  difference  between  real  and  per-  personal  es- 
*mal  estate.    Every  gift  of  land,  even  a  general  residuary  tato# 
levise,  is  specific.    Only  that,  to  which  the  party  is  en-    Ever^  Pft  of 

tided  at  the  time,  can  pass.     But,  as  to  personal  estate.         '  , 
.  .  general  resi- 

de may  give  that,  which  he  has  not,  and  never  may  ^uary  <jcyjge 

have ;  is  specific 

and  that  only, 
to  which  the  party  is  entitled  at  the  time,  can  pass :  in  the  case 
of  personal  property  what  he  has  at  his  death  will  pass ;  and  if  the 
description  is  specific,  it  may  operate  as  a  direction  to  purchase. 
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have;  and  at  all  events  whatever  he  may  happen  to 
have  at  his  death  will  passu  He  might  have  had  stock, 
before  he  died ;  though  he  might  have  had  none  at  the 
date  of  the  codicil.  But,  if  he  never  had  any,  yet  the 
terms  of  this  bequest  would  be  satisfied ;  calling  for  this 
construction ;  that  the  executors  must  buy  it  after  his 
decease. 


[  ^400  ] 


The  case  of  Andrews  v.  Emmot  and  the  others  of  that 
class  are  clear,  and  distinct,  and  positive,  and  express, 
*  to  the  point,  that  you  are  not  to  inquire  into  the  cir- 
cumstances of  the  testator's  property  at  the  date  of  the 
will,  to  determine9  whether  he  was  executing  the.  power 
or  not  (25).  It  may  be  difficult  to  reconcile  the  applica- 
tion of  that  rule  with  a  construction,  that  may  be  pot 
upon  the  passage  cited  (26)  from  Moderns  ( 27 ).  But 
that  may  amount  only  to  this ;  that,  where  it  is  sufficiently 
described,  the  gift  shall  hold  as  an  interest  or  as  a  power. 
But  the  subject  must  be  described  in  apt  terms.  The 
difficulty  I  had  as  to  Andrews  v.  Emmot  was,  how  the 
Court  could  by  any  evidence,  that  could  be  stated  by 
the  Report,  have  brought  under  the  words  "  my  per- 
"  sonal  estate,"  that  property,  which  was  in  no  sense  his. 
Hales  v.  Margerum  is  very  different.  The  true  point  of 
Lord  Alvatdeys  decision  turns  upon  this ;  that  the  tes- 
tatrix had  by  the  effect  of  the  other  will  such  an  interest 
in  that  stock,  as  entitled  her  with  great  propriety  to  say, 
that  was  her  stock ;  and  his  Lordship  was  of  opinion,  the 
other  will,  placing  the  stock  in  trustees,  and  giving  her 
the  receipt  of  the  profits  for  her  separate  use  and  the 
power  of  disposition  at  her  death,  amounted  to  evidence 
upon  the  face  of  the  will  sufficient  to  satisfy  the  Court, 
that  the  testator  meant,  that  stock  should  be  her's ;  and 
he  would  not  infer  against  that  any  thing  from  the  cir- 
cumstances 


(25)  2  Mer.  637. 

(26)  2  JBro.  C.  C.  300. 


(27)  12  Mod.  409. 
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Aimstances  and  the  trusts  created  in  the  will;  which  he 
thought  were  inserted  only  to  make  the  stock  more  ef- 
fectually her's  than  it  would  have  been  without  those 
trusts  and  circumstances ;  considering,  that  she  was  a 
married  woman.  But  his  Lordshjp  most  distinctly  states, 
that  he  decided  that  case  consistently  with  all  the  other 
cases.  In  this  will  there  is  nothing,  that  refers  to  the 
power;  nothing  necessarily  descriptive  of  the  property, 
ever  which  it  existed ;  and  therefore,  whatever  might 
have  been  the  intention,  I  am  bound  by  the  authorities  to 
*aay,  this  testator  did  not  mean  to  affect  any  property 
but  what  was  his  own. 
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t  The  next  question  is  as  to  the  20001.  stock ;  whether 
Robert  Newman  is  entitled  to  any  interest  in  it.  That  de- 
pends upon  the  will,  the  codicil,  and  the  general  scheme 
of  the  whole,  taken  together.  I  am  strongly  of  opinion, 
it  was  not  the  intention  of  the  testator  to  consider  this 
ion  as,  in  the  sense  in  which  the  words  are  used,  one  of 
die  persons  "  thereinbefore  mentioned  ",  to  take  a  share 
of  that  fund  of  2000/.  stock.  The  son  would  be  dead* 
and  could  not  be  existing  as  a  person,  to  whom  it  could 
be  paid  or  transferred ;  and  though,  I  agree,  as  to  the 
tthers  it  would  be  transmissible  in  case  of  their  deaths, 
pet  that  is  more  the  effect  of  the  law  than  of  the  tes- 
tator's intention ;  and  I  am  confirmed  in  that  by  this  » 
hat,  when  he  disposes  of  the  contingent  interest  in 
lie  14,000/.  stock  and  of  the  residue,  excepting  those 
ie  means  to  except,  he  names  them ;  and,  excluding 
Robert  Norman  in  both  instances,  the  general  intention 
jppears,  making  this  provision  for  him,  not  to  include 
ma  after  his  decease  as  one  of  the  persons  to  take  a  share 
q  the  capital.  As  to  the  14,000/.  stock  he  thought  it 
lecessary  to  exclude  Robert  Norman  by  name ;  satisfied, 
hat  in  the  former  instance  he  was  excluded,  though  not 
ntpressly,  by  the  manner,  in  which  the  gift  was  made: 
)ut  "m  the  disposition  of  other  property  by  a  subsequent 

•    '  part 
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part  of  his  will,  not  thinking  he  had  excluded  him  in  Ham 
manner  of  giving  that*    In  the  contingent  disposition  ofl 
the  produce  of  the  house,  directed  to  be  sold,  he  make* 
a  similar  exclusion;  with  the  addition  of  the  natural 
daughter  of  Ann  Pratt;  not  excluding  her  brother;  upoci 
whose  death  the  gift  depended.    It  is  not  a  circumstance 
of  great  weight,  but  not  altogether  unworthy  attention, 
that  it  is  not  very  probable,  the  testator  should  exclude 
Robert  from  a  share  of  the  other  funds,  meaning,  that 
*  he  should  take  a  share  of  the  2000/.     He  is  therefore 
excluded  as  to  the  2000/. ;  and  the  4000/.  falls  into  the 
residue ;  from  which  he  is  expressly  excluded. 


The  question  then  is,  who  are  the  legatees  to  take 
these  different  funds.  The  word  "legacies"  would  take 
in  all  sorts  of  legacies.  Annuity  is  in  a  sense  legacy; 
and  annuitants  legatees.  There  is  a  good  deal  of  diflfc 
culty  as  to  the  arrangement  in  supposing  specific  lega- 
tees meant  here.  But  all  conjecture  upon  that  is  shot 
out ;  for  that  part  of  the  will  excluding  the  natural 
children  of  Ann  Pratt  shews,  they  would  take  under  the 
description  of  legatees,  unless  expressly  excluded.  Id 
A  charge  of  the  case  upon  the  Duke  of  Bolton's  will  a  charge  of 
legacies  held  a  legacies  was  held  a  charge  of  annuities  (28).  But  then 
charge  of  an-    the  question  always  is  upon  the  whole  context  of  die 


putties. 


will,  taken  together;  and  I  rather  think,  this  testator 
did  not  mean  annuitants,  upon  the  clause,  in  which  speak- 
ing of  annuities  he  contradistinguishes  them  from  legacies, 
using  the  words  "  legacies  and  annuities/*  The  same 
reasoning  therefore,  that  proves,  specific  legatees  are 
intended,  authorizes  the  Court  to  say,  annuitants  are 
not  intended  there.  They  are  also .  probably  not  in** 
tended;  as  it  is  much  more  easy  to  collect  the  shar© 
upon  the  pecuniary  legacy  than  the  share  of  an  annuj? 
tant;  valuing  his  annuity.  But  there  also  the  difficulty 
occurs  as  to  the  specific  legacies.     The  annuity  is  nofc^ 


(28)  Sibley  y.  Perry 9  post,  522, 
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*  * 

mggtnisrible ;  but  ceases  with  the  annuitant;  and  it  is 
inch  more  difficult  to  suppose,  they  are  meant  to  take 
Mun  pecuniary  legatees :  the  legacy  being  part  of  the 
ttfperty  of  the  legatee.  This  is  only  my  conjecture 
ppn  this;  and  if  I  had  found  the  other  construction 
eclared,  I  should  not  feel  strong  enough  to  disburb  it 
tut  my  opinion  is,  that  the  distribution  is  to  be  among 
U  the  legatees,  thus  considered,  whose  names  occur 
gpor  to  the  distribution,  except  those  expressly  or  by 
mplication  excluded. 

As  to  the  legatees  of  .rings,  I  do  not  believe,  he 
Aeant  them  to  take  any  share :  but  still  they  are  lega- 
tes ;  and  there  is  no  phrase  to  characterize  them,  upon 
rbich  I  can  conjecture,  as  I  can  upon  the  word  "  annui- 
f  ties."  The  best  construction  is  to  give  the  word  all 
he  operation,  it  will  have,  unless  there  is  something 
be  in  the  will  to  confine  it* 


40% 


1803. 


Nan  nock 

v. 
Hok-rotf. 


[403] 


PETRE,  Ex  parte. 

T*HIS  Petition,  presented  by  Edward  Robert  Petre,  and 
Julia  Maria  Petre,  infants,  prayed,  that  the  Masters 
Report  may  be  confirmed. 

The  Report  stated,  that  the  real  estate,  of  which  the 
petitioner  Edward  Robert  Petre  is  tenant  in  tail  under 
the  m&rriage  settlement  of  the  late  Lord  Petre,  is  of  the 
annual  value  of  7250/. ;  subject  to  a  jointure  to  Lady 
Petre  of  1500/.  a-year,  and  to  portions  of  10,000/.  for 
the  two  younger  children,  equally,  at  the  age  of  21,  and 
maintenance  out  of  the  interest,  not  exceeding  400/. 
i-year.  The  late  Lord  Petre  by  his  will  gave  Lady  Petre 
he  sum  of  2000/.  the  use  of  a  house  rent-free,  with  the 
kmiture,  an  additional  annuity  of  500/.  and  a  legacy  of 

10,000£, 


1802. 
July  21$t. 
A  large  al« 
lowanoe  for 
maintenance 
and  education 
ordered  under 
circumstances; 
but  with  re- 
luctance* 
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1802.  10,000/.,  to  be  void,  if  that  additional  annuity  should  be 

<^T^  settled  upon  her  by  his  son,  now  Lord  Petre;  and  ap- 

JSc  wait        ported  her  guardian.    Edward  Robert  Petre  was  bora 

in  1794;  the  daughters  in  1795  and  1796.  They  had 
no  fortune,  except  what  they  were  entitled  to  under 
the  settlement. 

The  Report  farther  stated,  that  Lady  Petre  had  taken 
a  counting-house  and  some  land ;  and  that  the  petitioners 
were  educated  at  home.     A  private- tutor  was  engaged  at 
100/.  a-year,  and  it  was  proposed,  that  a  governess  and 
[  proper  masters  should  be  employed :  a  man  servant  for 

the  son;  a  coachman;  one  household  servant  at  die 
country-house;  a  gardener,  and  two  maids  for  the  daugh- 
£  #404  ]  ♦  tera>  the  Master  found,  that  the  probable  annual  ex- 
pence  of  the  maintenance  and  education  of  the  son  i* 
.1550/.,  and  of  the  daughters  500/.;  and  stated  that 
1600/.  a-year  is  proper  to  be  allowed  to  Lady  Petre  for 
the  maintenance  and  education  of  the  son  for  the  time 
past  (29)  since  the  death  of  his  father,  and  the  time 
to  come ;  and  400/.  a-year  for  the  daughters. 

When  this  petition  first  came  on,  the  Lord  Chancellor 
directed  a  reference  to  the  Master  to  review  his  Report; 
regard  being  had  to  the  circumstances  of  the  daughters 
and  of  their  mother.  ; 

The  Master  by  his  farther  Report  repeated  his  former 
*  opinion ;  observing,  that  Lady  Petre's  annual  income  does 

not  exceed  2000/.  a-year ;  and  that  considering  the  rank 
and  tender  years  of  the  petitioners,  and  their  reli- 
gion (  30 ),  it  is  most  advantageous,  that  they  should  be 
brought  up  together,  and  educated  under  their  mother. 

The 

(20)  Ante,  Vol.  V,  199#  and         (30)  The  Roman  Catholic 
^  the  not$.  religion . 
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The  Lord  Chancellor  stopped  Mr.  JRotnilly,  in  support  1802. 

f  the  petition ;   saying,  he  should  confirm  the  Report,  pT^ 

lough  not  very  willingly ;  and  would  not  lend  a  willing  Exvarte 
ir  to  any  application  to  increase  this  allowance  (31 ). 

(31)  1  Turn.  13. 


.  >  •    •         • 

.  * 

RIDGEWAY  v.  DARWIN-  1B02.      | 

July  7,1st. 

rHE  Defendant j  an  executor,  being  charged  by  his    Executor, 

answer  with  the  receipt  of  money,  attempted  to  dis-  charged  by 

uurge  himself  by  his  affidavit  of  different  sums,  amount-  W  "y^?1? . . 

g  in  the  whole  to  150/.;  as  paid  by  him  to  the  testator  no*  P«^itM£ 

.his  life;  and  the  Master  not  having  allowed  that  dis-    •.    >  .-  'Y?  1» 
'  '  ,        .    .  _  6         •'■-.-        himself  by  his 

uurge,  he  excepted  to  the  Report.  affidavit  of 

Mr.  Richards  and  Mr.  Hart,  in  support  of  the  Excep-  L  "-405-  ]  me^ 
m.^-The  Attorney  General,  Mr.  Romilly,  and  Mr.  John-  to  the  *»ftatiy 
w.  for  the  Plaintiff.  in  his  life* 

The  Lord  Chancellor  said,  that  if  a  man  admitted,  he    Admission  of 
id  received  certain  sums,  which  sums  he  had  paid,  &&',  the  receipt  of 
e  discharge  following  immediately,  in  the  same  sen-  8ums»  which 
nee,  that  would  do  ( 32 ) ;  but  he  never  knew  an  in-  8a™8  ~*  hid 
ance,  where  a  man  was  allowed  to  discharge  himself  in        4  j.  * 
is  way  by  affidavit ;  observing,  that  he  swore  safely  to  charge* 
tyments  to  a  dead  man. 

Bfr.  Hollist  (Amicus  Curue)  said,  Lord  Hardwiche 
stermined  against  such  a  discharge;  as  appeared  by  a 
ise  in  the  Register's  Book. 

The  Exception  was  over-ruled. 

(39)  Ante,  Blount  v.  Burrow,  Vol.  I,  546.  Post,  Thompson 
Lambe,  687.    Robinson  v.  Scotney,  Vol.  XIX,  582. 
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*  1802\  STOKES,  Ex  parte. 

July  23rf.  . 

Petition  to  su-  HpHE  prayer  of  this  petition  was,  that  the  Commission 

persede  a  0f  bankrupt  issued  against  the  petitioner,  an  attorney, 

Commission  o    m^  ^  gUperge je  j#     jjo  meeting  had  taken  place  under 

,  c       P  the  Commission.    The  affidavit  of  the  petitioner  stated, 

before   anj  ■      r 

meeting  upon  *^at  he  had  never  committed  an  act  of  bankruptcy ;  that 
affidavits  of  he  is  solvent;  and  does  not  owe  the  petitioning  creditor 
the  solvency  of  100/. ;  and  the  petitioning  creditor  had  brought  an  action 
the  bankrupt,  against  him  in  the  last  Term  for  80/.  only ;  that  he  fa* 
that  he  never  sire(i  the  particulars  to  be  sent  to  him;  which  had  not 
committed  an   ^^  done#    The  agent  of  the  petitioner  swore,  that  be 

A  j       is  worth  9000/.  after  all  his  debts  paid, 

ruptcy,  and  r 

did  not  owe 

the  petitioning      1°  opposition  to  this  the  affidavit  of  the  petitioning 

creditor  100/.  creditor  stated  positively,  that  178/.  is  due  to  him  from 
refused:  nor  Stokes;  that  the  deponent  brought  an  action  against  him 
would  the  Zorrf  for  ^at  sum,  which  he  found  he  could  not  recover;  and 
XJhanceltor  at-  •many0ther  creditors  are  in  the  same  situatioQ;  that, 
r  ♦j/v?B"|6*  a^er  *^e  Commission  issued,  Stokes  offered  to  pay  the 
*■  J      deponent;  and  that  he  shaU  be  able  to  prove  Stokes  a 

bankrupt 

Mr.  Richards,  Mr.  Jlomillt/,  and  Mr.  Cooke,  in  support 
of  the  petition,  cited  Ex  parte  Parsons  (  33). 

The  Solicitor  General  and  Mr.  Hall,  for  the  Assignee!. 
This  application  is  perfectly  new.  If  it  can  be  sup- 
ported, it  is  at  least  necessary,  to  induce  your- Lordship 
to  interfere,  that  it  should  be  quite  clear,  that  there  is  no 
debt,  upon  which  a  commission  can  be  taken  out,  and 
no  act  of  bankruptcy.  The  creditors  cannot  be  pre- 
vented from  taking  this  course,  if  they  please.  JmE* 
parte  Parsons  the  question  was  only  as  to* the  trading; 

which 

(38)  1  M.  72.  / 
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rhich  any  man  is  competent  to  tpeak'to:  but  whether         1803. 
here  was  an  act  of  bankruptcy,  or  not,  is  matter  of  law       Stokes 
is  well  as  of  fact.  jgu  vati*. 

The  Lord  Chancellor. 
This  is  one  of  the  most  important  applications,  that 
ever  was  made  in  bankruptcy.  Suppose,  the  petitioner 
should  turn  out  to  be  perfectly  solvent;  yet  if  a  debt  of 
tOOt  is  sworn  to,  and  he  is  a  trader,  and  has  committed 
in  act  of  bankruptcy,  a  commission  may  be  taken  out ; 
and  those  facts  being  well  established,  the  creditor  has  a 
right  to  do  so.  If  this  is  the  effect  of  the  Statutes,  the 
Chancellor  has  nothing  to  do  with  the  consequences. 
Whether  the  law  has  sufficiently  protected  the  party 
against  the  consequences  is  a  consideration  for  the  le- 
gislature. If  the  creditor,  who,  before  the  Commission 
issues,  must  swear  to  the  effect  of  all  this,  an  act  of  bank-  -       ' 

ruptcy,  a  debt  above  100J.,  and  that  the  party  is  a  trader, 
*  takes  a  false  oath,  he  is  responsible  to  the  law  of  the  [  #  407  ] 
Country.  It  does  not  rest  there.  The  petitioning  cre- 
ditor's bond  to  the  Chancellor  to  prove  the  party  a  bank- 
rupt is  not  a  considerable  additional  security ;  being  in 
so  small  a,  sum:  but  where  ruin  ensues  from  a  commis- 
Irion  maliciously  taken  out,  there  is  no  limitation  to  the 
damages  a  Jury  may  give.  Nor  does  it  rest  there;  for, 
'though  it  would  be  an  improper  length  for  me  to  inquire 
into  all  the  particulars,  I  do  not  think  it  unfit  to  ask  the 
Solicitor  (he  general  question,  whether  he  was  instructed, 
that  there  was  an  act  of  bankruptcy.  He  will  become 
deeply  responsible  for  the  propriety  of  his  proceedings  as 
the  solicitor  under  the  commission ;  and,  if  he  has  been 
file  instrument  of  malice  without  any  ground  for  sustain- 
ing the  commission,  he  will  be  in  a  situation  of  great 
peril.  It  is  too  true  in  my  experience,  that  any  thing 
may  be  sworn  in  bankruptcy:  but  I  trust,  the  day  will 
pome,  when  the  disgraceful  transactions  we  have  wit- 
nessed 
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.  —  *  *  •  * 

1802.         iiessed  ( 34)  will  be  checked  by  the  exemplary  punish- 
a  Wv*#  ment,  that  awaits  such  audacity. 

Bx  parte 

Such  being  the  safeguards  interposed,  what  is  the 

danger  of  encouraging  applications  of  this  nature  in  this 

stage  of  the  business?    The  Bankrupt  Law  originally 

looked  to  bankrupts  .as  criminals;  which  at  this  time  of 

day  is  considered  a  very  harsh  application  of  the  term. 

If  in  this  stage,  previous  to  the  discussion  before  the 

Commissioners  as  to  the  act  of  bankruptcy,  &c.,  I  should 

interpose;  requiring  them  to  swear,  not  generally,  bat 

explicitly,  staling  all  the  particulars  as  to  the  debt,  the 

act  of  bankruptcy,  &c. ;  and  bringing  into  affidavits  die 

names  of  those,  who  are  to  prove  what  may  be  necessary 

to  sustain   the  Commission,  the  business  in  bankruptcy 

would  be  swelled  to  an  immeasurable  size  by  attempts  to 

[  *408  ]      *  prevent  Commissions:  the  real  object  being  to  circum- 
vent or  abstract  the  witnesses ;  who  would  fully  support 

r  ■•  •  ■  the  Commission.    The  effect  of  the  acknowledged  danger 

of  such  a  proceeding  is,  that,  though  many  attempts  have 
been  made  to  set  aside  Commissions  upon  these  grounds, 
fio  one  recollects  such  an  application  as  this. 

With  respect  to  the  ground,  that  the  bankrupt  does 
not  owe  the  petitioning  creditor  100/.,  and  the  manner, 
}n  which  that  is  made  out,  it  is  enough  to  say,  that  how- 
ever the  inquiry  may  turn  out  hereafter,  he  swears  in  the 
most  positive  terms  to  the  debt.  The  circumstance  of 
the  action,  demanding  only  80/.  may  be  explained.  A 
bill  was  taken  up;  and  if  that  was  subsequent  to  the 
action,  it  only  comes  to  this ;  that  the  creditor  did  not 
choose  to  proceed  in  that  action ;  but  having  a  farther 
demand  takes  this  remedy;  which  he  has  a  right  to  tale, 
Commission  of  an(*  w^ich  I  cannot  controul.  If  the  bankrupt  swears 
Bankruptcy  an  himself 

execution  for  (34)  See  ante,  Vol.  VI,  1. 

all  creditors. 

Tho  petitioning  creditor  therefore  cannot  receive  his  debt,  and  the 
Commission  be  superseded,  while  the  others  are  unsatisfied. 
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bimself  solvent,  after  the  Commission  issued,  that  will         1802. 
lot  authorize  me  to  supersede  it;  for,  while  the  other       s^Xs 
creditors  are  unsatisfied,  I  cannot  permit  the  petitioning      j^  parit% 
creditor  to  receive  his  debt;  and  the  Commission  being 
in  execution  for  all  creditors,  I  could  only  relieve  the 
bankrupt  upon  proving,  that  he  is  solvent,  by  paying  all  \ 

\ob  creditors.  The  bankrupt  swears  positively,  that  he 
never  committed  an  act  of  bankruptcy;  and  does  not  > 

owe  the  petitioning  creditor  100/.:  but  there  is  no  in- 
stance upon  that  ground  of  preventing  its  going  before 
the  Commissioners.  If  this  was  a  Commission  against 
file  most  respectable  banker  in  London  with  debts  thus 
iworn  to,  I  should  have  no  right  to  interfere  in  this  stage! 
I  have  no  authority  without  a  case  infinitely  more  clear, 
and  upon  mere  suspicion,  to  say,  the  creditor'  shall  not 
prove  before  the  Commissioners  according  to  law  what 
he  has  sworn  to  the  usual  extent  before  me. 


The  petitioner  then  proposed  an  issue.  [  409  ] 

The  Lord  Chancellor. 
'  I  shall  not  direct  an  issue :  nor  can  I  go  the  length 
of  ordering  any  proceeding  under  the  Commission  to  be 
stayed.  As  this  Court  is  always  open,  you  may  present 
a  petition  immediately,  if  dissatisfied  with  the  adjudica- 
tion of  the  Commissioners  (35). 

,  (35)  Ex  .parte  Hague,  1  Rose,  150.  Ex  parte  Lanchester, 
post,  Vol.  XVII,  512.  lRott,  220.  Ex  parte  Vypond,  1  Madd. 
824.  Fraud  an  exception  :  Ex  parte  Battier,  Buck,  426. 
See  the  cases,  where  the  insertion  in  the  Gazette  of  the  ad- 
judication has  been  stayed,  post,  Ex  parte  Foster,  Vol. 
XVI r,  414.  1  Rose,  49  ;  and  the  note,  post,  Vol.  XVII, 
518.  A  Commission  of  bankruptcy  cannot  be  superseded 
lefbre  the  bankrupt  has  surrendered :  Post,  Ex  parte  Jones, 
Vol.  VIII,  328.  XI,  409.  XVII,  43.  Ex  parte  Roberts  and 
Wells,  1  Madd.  72.  See  cases  of  exception  in  the  note, 
post,  Vol.  XI,  4X0. 
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1802. 
July  24* A. 
Prerogative 
probate  not 
dispensed 
with  on  ac- 
count of  the 
smaUness  of 
the  sum. 


NEWMAN  p.  HODGSON. 

A  MOTION  was  made,  that  the  sum  of  S8L  migjit 
be  paid  upon  a  provincial  probate  only,  in  the 
diocese  of  York;  upon  the  ground,  that  the  sum  was  w 
small,  and  the  authority  of  former  orders  (36). 

• 

Mr.  Mansfield  (Amicus  Curia)  said,  the  sum,  for 
which  such  an  order  might  be  had,  was  limited  to  40i 
in  Lord  Thur low's  time :  but  he  put  a  stop  to  it ;  and 
a  great  deal  of  money  has  been  since  lost;  where  die 
sums  could  not  bear  the  expence  of  a  prerogative  admi- 
nistration. / 


The  Lord  Chancellor  refused  to  make  the  order;  inti* 
mating,  that  a  bill  ought  to  be  brought  into  Parliament 
for  these  cases :  but  an  order  against  Law  could  not  be 
made. 

(36)  Ante,  Sweet  v.  Partridge,  Vol.  I,  148 ;  over-rokd 
by  Chalbwr  v.  Murhall,  VI,  118.  Thomat  v.  Davies,  post, 
XII,  417. 


[410] 

1802. 
July  24th. 
Writ  of  Ne 
exeat  Regno 
for  arrears  of 
alimony  and 
costs. 

Affidavit  for 
a  writ  of  Ne 
exeat  Regno 
most  state  an 
himself  is  not 
abroad;  or  to 
person. 


OLDHAM  v.  OLDHAM. 

TU[ R.  WETHERELL  moved  for  a  writ  of  Ne  excel 
Regno  on  behalf  of  a  married  woman  against  her 
husband. 

Upon  the  affidavits  it  appeared,  that  the  Plaintiff  had 
instituted  a  suit  in  the  Spiritual  Court  against  theDe* 

fendftnt 

intention  to  go  abroad  :  that  the  Defendant  will  hide 

sufficient.      It  most  be   positive,   that  he  is  going 

some  declaration,  that  he  is;  by  himself,  not  a  third 
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410 


bactaiit  for  restitution  of  conjugal  rights ;  and  had  ©b- 
itned  a  decree  for  alimony,  with  costs.  The  alimony 
ras  payable  quarterly ;  and  5/.  arrears  was  due ;  add 
>r  -costs  81/.  14*.  The  affidavit  did  not  state  any  in* 
sntkm  of  going  abroad ;  but  merely,  that  a  third  person 
ommunicated  to  the  Plaintiff's  Proctor,  that  the  Defen- 
iant  would  not  perform  the  sentence ;  and  would  hide 
imselfj  where  the  Plaintiff  could  never  find  him* 


1802. 


Oldham 
OldhaJE. 


The  Lord  Chancellor. 
That  is  not  stating  an  intention  to  go  abroad.  You 
Mist  either  swear  positively,  that  he  is  going  abroad, 
nr  to  some  declaration,  that  he  is.  It  is  not  sufficient 
o  Swear,  that  another  person  said  so.  The  rule  is,  that 
here  must  be  an  affidavit  positive  to  that  extent. 


The  motion  stood  over  for  the  purpose  of  filing  a 
>roper  affidavit (37). 

(  21)  Shaft oe  v.  Shaftoe,  Dawson  v.  Xkitcson,  ante,  171, 173. 
Etches  v.  Lance,  post,  417.  Coglar  v.  Coglar,  ante,  Vol.  I, 
*4,  and  the  notes,  95;  and  IV,  502.  Beames  Ne  ex.  Reg.  34, 
Ed  edit 


[  411  ] 
1802. 

July  I4lh9 

24A. 

A  MOTION  was  made  for  the  Defendant  before  the    Motion  by 


WILEY  9.  PISTOR. 


Master  of  the  Rolls,  sitting  for  the  Lord  Chancellor, 
that  letters  referred  to  by  the  Plaintiff's  depositions,  as 
exhibits,  may  be  delivered  to  the  Clerk  in  Court  for  the 
Defendant,  to  be  inspected. 

Mr.  Pemberton,  for  the  Plaintiff,  insisted,  that  the  mo- 
tion was  contrary  to  the  course  of  the  Court :  the  con- 
stant rule  being,  that  one  party  cannot  see  the  exhibits  of 
*fce  other.    Hodson  v.  The  Earl  of  Warrington  (38 ). 

Mr. 

(38)  3  JP.  Will.  35. 


Defendant  for 
inspectioi  of 
letters,  re- 
ferred toby 
the  PlainiflTs 
depositions,  at 
exhibits,  re- 
fused, witk 
costs. 
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1809. 


Wiley 
,Pisroiu 


•  Mir.  Hollist  {Amicus  Ctariee)  said;  Lord  Thurlow  re- 
fused to  allow  a  deed,  referred  to  by  the  Plaintiff's  de* 
positions,  to  be  prqduced  for  the  inspection  of  the  De- 
fendant ;  saying,  if  he  had  a  right,  he  must  file  a  bill 

Mr.  W.  Agar,  in  support  of  the  Motion. 
:  The  practice  is  according  to  the  case  cited,  where  die 
party  refers  to  deeds  as  exhibits:  but  the  exhibits,  that 
are  the  subject  of  this  application,  are  mere  letters.  The 
reason,  that  governs  the  case  of  deeds  is,  that  by  the  in- 
spection you  .may  invalidate  the  deed.  But  letters  ere 
mere  matters  of  evidence ;  and  the  application  is  rea- 
sonable, unless  some  disadvantage  arising  from  it  can  be 
shewn.  .  ... 


[412] 


r 
* 


it 


The  Master  of  the  Rolls,  having  consulted  the  Re- 
gister, who  did  not  recollect  any  such  order,  inclined 
against  the  motion ;  but  permitted  it  to  be  made  before, 
the  Lord  Chancellor.  The  motion  was  accordingly  made 
before  his  Lordship. 

For  the  Motion. 
The  cases  of  deeds,  D avers  v.  D avers  (39)  and  Hod- 
son  v.  The  Earl  of  Warrington,  being  cases  upon  deeds, 

forming  the  tide,  have  no  application  to  this  case;  in 

♦ 

which  the  title  cannot  be  affected.  In  Stanhope  ?. 
Roberts (40)  the  production  of  the  draft  of  a  deedwn 
ordered ;  and  in  a  case  before  the  House  of  Lords,  that 
referred  to,  a  demurrer  to  a  bill  for  the  discovery  of  * 
case  submitted  by  the  Defendant  to  his  Counsel  w«i 
over-ruled.  In  Gardiner  v.  Mason  (41 )  a  production  of 
letters  and  papers  referred  to  by  the  answer  was  ordered* 
Under  a  cross  bill  this  production  might  be  compelled ; 
and  it  is  reasonable,  that  it  should  be  had  without  thai 
expence. 

Mr*. 

.(39)  Davcrs  v.  Daven,  2  P.         (40)  2  Atk.  214.  ' 
Will.  410.  (41)  4  firo.  C.  C.  479. 
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Mr.  Stratford  (Amicus  Curia)  said,  a  similar  motion 
B  refused  in  Cooth  v.  Jackson (42). 

The  Lord  Chancellor, 
rhis  must  be  very  familiar,  if  there  was  not  some  ob- 
fion  to  it ;  and  I  never  heard  of  such  a  motion.  It 
%X  go  much  farther.  At  least  you  must  describe  .the 
libit  to  be  proved  vhd  voce :  but  I  do  not  remember 
f  motion  for  inspection  of  such  an  exhibit. 


1802. 


Fhe  motion  was  refused  with  costs  (48). 


Wiley 

ffe 
PlSTOR. 


42)  Ante,  Vol.  VI,  12. 
42)  See  post,  Pickering  v. 
fo,    Vol.  XVIII,     484. 
•  Princess  of  Wales  v.  The 


Earl  of  Liverpool,  1  Swanst. 
114.  1  Wils.  Chan.  Rep.  1- 
Wynne  v.  Griffith,  1  Sim.  tf 
Sin.  147. 


JERVIS  v.  WHITE. 

N  Injunction  having  been  granted  against  the  De- 
fendant White  in  this  cause  (44),  a  motion  was 
de/or  the  purpose  of  continuing  the  Injunction,  after 
)  answer  came  in,  and  to  extend  it  to  the  Defendant 
U;  who  was  connected  with  the  other  Defendant  by 
rriage ;  and  had  received  from  him  a  bill  or  note  for 
XML  drawn  or  accepted  in  the  name  of  the  partner- 
p,  and,  according  to  the  Plaintiff's  affidavits,  nego- 
bed  to  Bolt  immediately,  while  the  order  for  the  In- 
icdon  was  making,  in  consideration  of  a  debt,  due 
m  White  previously  to  the  commencement  of  the 
rtoerahip.  Bolt  had  brought  an  action,  and  denied 
bee. 


Mr. 


Vou  vn. 


(44)  Reported  ante,  Vol.  VI,  738. 
DD 
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1802. 
July  24th. 
Equitable  ju- 
risdiction to 
grant  an  In- 
junction, or 
order  an  in- 
strument to  be 
delivered  up: 
though  it 
might  be  the 
subject  of  an 
action.     Dis- 
cretionary, 
whether  an  Is* 
sue  or  an  Ac* 
tion  shall  be 
directed  or 
permitted. 
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1803. 


Jbrvis 
White, 


Mr.  Mansfield,  Mr.  JJoy4f  and  Mr.  Pewberton,  for 
the  Plaintiff  observed  upon  the  grossness  of  this  Ctft 
and  contended,  that  the  negotiation  of  this  hill  was  a 
contempt;  that  it  was  a  ca$e  ,of  Lis ptwkmj  and  BoH 
must  haye  had  notice;  $nd,  as  in  Newnuw  v.  MUtter  (46), 
the  Court  would  decree  the  security  to  be  ijnme4i«teljr 
delivered  up,  without  a.  trial  at  law.  They  ajao  cited 
SMreff  v.  Wilk$  (4(5),  as  a  clear  authority,  that  *  pwfrer 
cannot  be  bound  by  a  security  given  for  a  debt  pcqraei 
before  he  came  into  the  partnership. 


[  *414  ] 


Mr.  RomiUy  and  Mr.  Wetherett,  for  the  Defendant 
Bolt,  insisted,  that  this  was  a  subject  to  be  tried  at  law; 
and  this  Court  has  no  jurisdiction  to  withdraw  it  from  a 
Jury;  that  xa  Newman  y.  Milner  the  question  was  not, 
whather  a  question,  already  the  subject  of  an  action, 
•  should  be  withdrawn  from  the  cognizance  of  a  Jury; 
but,  whether  the  Court  should  send  it  to  law ;  and  that, 
if  that  case  went  farther,  it  was  in  opposition  to  die 
whole  course  of  the  law. 


The  Lbrd  Chancellor. 
A  different  notion  seems  to  have  prevailed  of  late,  at 
to  sending  cases  to  law,  from  that,  which  held  formerly. 
I  had  always  understood,  that  a  bill  might  be  filed  for  fte 
delivery  of  a  deed,  bond,  note,  or  bill  of  exchange  ne- 
gotiable ;  and  upon  the  motion  for  dissolving  the  injunc- 
tion it  was  argued,  and  much  more  strenuously  at  the 
hearing,  that  it  should  go  to  law ;  but  rather,  as  the  de- 
termination of  a  Jury  is  ancillary  to  the  conscience  of  this 
Court  administering  relief,  than  as  strictly  the  lawftl 
right  of  the  party.  The  old  jurisdiction  of  Equity,  di- 
recting issues  or  actions,  except  in  those  instances,  fa 
which  at  acknowledged  itself  to  be  ancillary  to  the  I*"» 

was 


(46)  Ante,  Vol.  II,  483. 


(40)  1  East,  48.    Exj*rt< 
Peele,  ante,  Vol.  VI, && 
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a*  exercised  upon  its  own  examination ;  and  those  cases         IftffiL 

aye  been  adopted  rather  as  auxiliary  to  a  Court  haying        i^*' 

^questionably  very  important  means  of  examining  facts,  „, 

tan  as  the  lawful  right  of  the  party.    Of  late  it  has       Wltifrfc; 

iken  another  turn,  I  agree,  more  convenient  to  justice* 

1  the  great  variety  of  suits  in  the  Court  of  Exchequer 

p*n  policies  of  insurance,  which  from  the  frame  of  the 

iD  could  not  be  for  discovery,  though  treated  as  such,  but 

Bfe  for  relief,  I  agree  with  the  opinion  of  Lord  Chief 

•aron  Eyre,  that  the  Court  could  not  relieve  itself  from 

tdering  the  instrument  to  be  delivered  up,  if  the  parties 

bete  it,  instead  of  the  arrangement,  that  now  constantly 

ikes  place (47),  With  respect  to  suits  for  notes  of  hand, 

ends,  &c,  that  sort  of  course  has  been  taken:  but  it  is 

aty  within  twelve  or  fourteen  years  that  it  has  been  so 

eoeraL    It  is  said,  you  can  try  every  tiling  at  law;  the 

bcovery  having  been  given*    But  I  have  considerable 

ctoubt,  whether  there  is  not  sufficient  ground  for  the      [  *415  ) 

laintiff  to  say,  that,  after  they  have  tried  an  action,  still, 

'-  he  chooses,  the  instrument  is  to  be  delivered  up  j  and 

tstead  of  this  species  of  proceeding,  which  in  many  cases 

te  Court  would  not  have  permitted,  the  Court  should  be 

lasted  in  the  old  way  by  a  proceeding  at  Law  permitted 

nder  directions  and  regulations  of  its  own. 

I  say  nothing  as  to  die  Us  pendens  applying  to  nego- 
i*Ue  securities.  But  die  order  for  restraining  tfaeDe* 
sodant  in  this  case  is  not  conclusive  upon  this  point* 
tan  are  obliged  to  come  here  for  injunctions  upon  mort- 
gages, conveyances,  &c.  which*  I  have  known  three  or 
deep*  But  even  then,  unless  the  instrument  is  de- 
livered 


j-. 


(47)  See  10  Price,  88,  9,  there  is  no  instance  of  sack 
bmea*  r.  Worrall;  where  bill  having  been  followed  op 
!bfef  Barest  Jtafanb  dissents  by  a  decree  io  the  Court  of 
ron  this;  tia&  aafcrts,  that     Exchequer.  c 

'•'- -<  V  DD2 
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180b 


Jbrvis 

v. 
"White* 


Kvered  up,  yea  are  not  relieved  from  all  danger.    The 
very  circumstance,  that  the  holder  may  compel  you  tf 
defend  yourself  against  the  demand  with  the  expence  and 
vexation  attending  a  suit,  is  a  more  reasonable  ground 
for  entertaining  jurisdiction  originally  than  for  depart- 
ing from  the  established  doctrine.     Therefore  I  do  nof 
admit,  that  this  Court  will  not  examine  the  facts  of  the 
ease,  with  a  view  to  determine,  whether  relief  shall  be 
administered,  or  not,  merely  because  an  action  maybe 
maintained*     I  agree,  when  the  discovery  is  obtained,  if 
the  facts  are  contradictory,  a  Judge  sitting  here  would 
act  rashly  if  he  should  not  desire  the  assistance  of  * 
jury ;  and  if  matter  of  Law  arises,  unless  it  is  very  clear,- 
he  ought  to  take  advantage  of  the  assistance  he  can  ha?* 
as  to  that.    But,  if  the  facts  and  the  law  are  indisputably 
clear,  I  cannot  admit,  that  it  is  not  within  the  jurisdiction 
of  this  Court  and  the  due  application  of  those  circum- 
stances to  act,  not  only  without  sending  them,  but  with- 
out allowing  them  to,  go  to  Law.    At  the  hearing  tb* 
Court  will  determine,  whether  an  action  ought  not  to  be 
tried ;  but  is  not  bound  till  the  hearing. 


[416] 


Another  ground  for  continuing  this  Injunction  is,  that 
the  dates  and  other  circumstances,  which  may  be  very 
material,  as  to  the  bona  fides>  with  which  Bolt  received 
this  bill,  are  very  loosely  stated  in  the  answer.  The  cir- 
cumstances therefore  require  the  injunction  to  be  oonti* 
nued ;  and  it  is  within  the  jurisdiction  to  do  so.  Ai  tof 
depositing  the  bill  of  exchange  and  the  letters,  it  it 
clear,  that  under  the  circumstances*  admitted  in  the  an- 
swer Bolt  ought  to  be  restrained  from  negotiating  thif 
bill;  and,  if  so,  the  bill  ought  to  be  deposited.  Bolt 
ought  to  have  an  opportunity  of  applying  for  the  produc- 
tion of  it  in  all  circumstances,  in  which  it  may  be  neces- 
sary :  the  Court  taking  care,  that  it  shall  still  continue  » 
the  same  custody.  The  letters  also  ought  to  be  prodaftd*' 
They  may  be  extremely  material  evidence  either  here,  <* 
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t  Law,  if  it  should  be  sent  there,  upon  the  bona  Jides,         1802. 
rith  which  Bolt  received  this  bill. 


Jbrvis 

v. 
Whit*. 


Afterwards  by  a  farther  answer,  put  in  upon  except- 
ions, Bolt  submitted  to  the  relief  prayed  against  him;       «.  1A^. 
nd  by  consent  the  bill,  which  had  been  deposited  with 
he  Master  was  delivered  up  to  the  Plaintiff  to  be  can- 
died; and  Bolt  was  ordered  to  discontinue  his  action. 


C  417  j 

1802. 

ETCHES  v.  LANCE.  Jufy  84<A* 

Aug.'dd. 
M~R.  LEACH,  for  the  Plaintiff,  moved  for  a  Ne  exeat    To  obtain  a 

Regno.    The  affidavit  in  support  of  the  motion  writ  of  Ne 

feted,  that  the  sum  of  15,000/.  was  reported  to  be  due  exeat  Regno 

om  the  Defendant ;  that  the  Plaintiff  was  entitled  to  a  the  affidavit 

»tain  part  of  that  sum ;  and  that  the  deponent  is  in-  ™.      "•  P°" 

trmed  and  believes,  that  the  Defendant  was  appointed  .  .      . 

.  rr  intention  to  • 

i  an  office  under  the  East  India  Company  at  Canton;  -^  tne  i^,,-, 
nd  therefore  the .  deponent  believes  he  intends  to  go  j0m,  or  decla- 
broad.  rations  to  that 

effect.    It  is 
The  lord  Chancellor.  sufficient,  that 

Does  the  Ccfert  grant  this  writ  upon  belief  and  in-  *he  debt  wiU 
mnatfon,  that  the  Defendant  is  appointed  to  a  situation     ,  a     -J^V 
broad,  and  therefore  the  deponent  believes  he  intends  8tatjnK  t|iat  jt 
)  go?  Must  not  something  more  positive  be  sworn  as  to  js  to  avoid  the 
be  fact  of  his  going  abroad,  or  declarations;  and  ought  jurisdiction, 
lot  the  affidavit  to  state,  that  he  is  going  to  avoid  the 
urfadiction  of  the  Court?    I  have  refused  the  motion, 
there  the  affidavit  was  nothing  more  than  that  the  dq- 
ptipent  verily  believes,  the  Defendant  is  going  abroad. 
I  never  would'  grant  an  injunction  upon  an  affidavit 
stating,  that  the  deponent  verily  believes,  the  Defendant 
k  about  to.  cut  timber.     The  application  of  this  high 

pjrero-     , 
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180*.  prerogative  writ  to  these  purposes  can  only  be  justified 

j^^  by  usage  and  practice.    If  they  will  not  warrant  it  under 

£a  such  circumstances,  I  do  not  know,  upon  what  it  is  to 

Lancb.  stand.    Lord  Rosslyn  lately  considered  it  in  the  nature 

No  Injonc       of  equitable  bail  (48  ). 
tic*  upon  be- 
lief of  an  in-  ■••  R^^         , 
tention  to  cut                   N*  9 

timber.  mmmmmmmmm—mm^mmmm^ 

Ne  exeat  Regno  a  high  prerogative  writ. 

£  418  1  T^e  motion  stood  over,  to  search  for  precedents,  and 

to  get  a  positive  affidavit. 

Aug.  &f.  An  affidavit  was  produced,  that  the  Defendant  in- 

formed  the  deponent  (the  Plaintiff \  that  he  (the D* 
.  fendant )  had  that  appointment  at  Canton ;  and  .that  he 
is  going  out  in  one  of  the  next  ships  to  reside  there; 
and  the  deponent  believes,  if  he  quits  the  kingdom,  the 
recovery  of  the  balance  reported  due  to  the  Plaintiff  wiD 
be  greatly  endangered. 

Mr.  Leach,  in  support  of  the  motion. 
The  books  do  not  afford  very  decisive  evidence  upon 
this  subject;  though  inferences  maybe  drawn  from  them. 
Prac.  Reg.  289.  Lloyd  v.  Cardy  (40).  Baker  v.  Dumth 
resque  (  50  ) :  in  which  case  he  was  returning  to  the  place 
of  his  abode.  All  the  cases  support  the  inference,  that 
it  is  sufficient,  that  the  debt  will  be  endangered;  though 
the  motive  for  quitting  the  kingdom  is  not  to  avoid  the 
jurisdiction. 

The  Lord  Chancellor. 
There  are  some  later  cases,  of  parties,  inhabitants  of 
the  West  Indies,  going-  there.   Atkinson  v.  Leonard (51) 
and  the  reasoning  upon  it  are  very  satisfactory.    Yon 
inay  take  the  order  (52). 

(40)  Prec.  Ch.  171.  ham,  410.     See  the  not*. 

(60)  2Atk.  66.  Vol.  I,  95.    IV,  50*;  and 

(51)  ZBro.  C.  C.  218.  Mr.  Beameit  Brief  Vk»  °f 

(52)  Ante,  Oldham  v.  Old*  the  Writ. 
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MILLET  v.  ROWSE.  1802. 

JuiySlst. 
JAMES  THOMPSON  having  been  married  to  Maria    Upon  mar- 

•  Withers,  a  Ward  of  the  Court  of  the  age  of  four-  riageofa  ward 
een,  by  licence,  to  procure  which  he  took  the  usual  oath,  of  the  Court,, 
i  petition  was  presented ;  and  the  parties,  and  the  clergy-  ™der  flagrant 
nan  (58),  whd  performed  the  ceremony,    attending  ^  ™TJ2* 
Jomt  under  an  order  for  that  purpose,  and  the  young    , ..  .        .. 
rotnan  appearing  evidently  to  be  under  age,  Lord  Ross-  c^ua  upon  a 
urn,   then  Lord  Chancellor,    severely  reprimanded  the  falsa  oath,  that 
ilWgyman;   arid, '  committing  Thompson,   directed,  that  she  was  of  ago, 
ke  should  be  prosecuted.     He  was  accordingly  indicted ;  the  clergyman 
md  convicted ;  and,  having  suffered  the  punishment  of  was  ordelP6«l  to 
!hfc  pillory  and  imprisonment,  he  presented  a  petition ;  atte™»   *™ 
prayfft£,  that  he  may  be  discharged  upon  executing  a  ^ p  .     .      .  * 
jettlemeftt  according  to  a  proposal,  approved'  by  the  was  committ- 
H&stcar.    His  proposal  was,  that  the  property,  to  whieh  ed,  and  or- 
ht  infent   was    entitled,    consisting    of  1000/.    stock,  dered  to  be 
ifcould  be  vested  in  trustees  for  the  separate  use  of  the  indicted.    Be- 
mfant  for  fife;  and  after  her  decease  for  the  children:  if  inS  convicted 
there  should  be  no  children,  and  she  should  survive  in  ""J*     ]lU? 
trust  for  the  infant,  her  executors,  and  administrators ;        .  . 
and  if  he  should  survive,  for  him,  his  executors,  &c.      -  upon  ^    ' 

tition  to  be 
A  petition  in  opposition  wad  presented  by  the  mother  discharged  on 

of  the  infant;  making  a  different  proposal:  executing  a 

jjfo  settlement 

/The  Lord 
(53)  See  ante,  Priestley  v.  Lambe,  Vol.  VI,  421.     Warton  Chancellor 

i.Yorke,  post,  Vol.  XIX,  461.  wonM  not  ap. 

prove  a  proposal  giving  him  any  farther  interest  than,  in  case  of  his 
surviving  and  no  children,  under  her*  appointment;  requiring  the 
fond  to  be  transferred  to  the  Accountant  General:  with  a  trust  de- 
clared to  pay  the  dividends  to  her  separate  use  for  life,  from  time 
to  time,  and  not  by  way  of  anticipation :  after  her  decease  the 
capital  among  all  her  children  by  any  marriage :  if  none,  and  he 
survives,  according  to  her  appointment  by  Wilt ;  if  no  appointment, 
to  her  next  of  kin;  and  if  he  survives,  subject  to  her  appointment, 
to  her,  her  executors,  &c. 

No  costs  to  the  husband. 


419a 

1802. 


Millet 

v. 
Rowsb, 

[400] 
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Mr.  Roupett,  for  the  Petitioner  Thompson. — Mr.  Pew 
berton,  contra. 


The  Lord  Chancellor* 
In  a  case  flagrant*  as  this  is,  I  should  have  made  all 
the  alterations  proposed  by  the  petition  of  the  mother. 
The  only  settlement  I  ever  will  approve  is  this.  Instead 
of  trustees  the  fund  shall  stand  in  the  name  of  the 
Accountant  General ;  where  it  will  be  always  safe;  and  a 
trust  shall  be  declared  for  the  separate  use  of  this  infant 
for  life,  to  be  paid  to  her  from  time  to  time,  and  not  by 
way  of  anticipation,  during  her  life:  after  her  decease 
the  capital  to  go  among  all  her  children  by  this  or  any 
other  marriage  (54):  if  she  dies  without  any  children  in 
the  life  of  Thompson,  then  according  to  her  appointment 
by  will;  and,  in  case  she  makes  no  appointment,  to  her 
next  of  kin.  In  case  he  redeems  himself  by  good  be- 
haviour during  her  life,  she  may  give  it  to  him  by  wit 
If  she  does  not,  I  never  will  let  him  touch  a  farthing 
of  it.  If  she  survives  him,  it  shall  go  according  to  her 
appointment  by  deed  or  will,  and  if  she  makes  no  ap- 
pointment, to  her,  her  executors,  &c. 

When  he  shall  have  executed  a  settlement  according 
to  these  directions,  and  not  till  then,  let  him  be  dia- 
charged.  I  shall  give  him  no  costs.  The  costs  of  the 
other  parties  must  come  out  of  the  fund  (55). 


(54)  Ante,  Well*  v.  Price* 
Vol.  V,  398.  Winch  v.James, 
IV,  386.  As  to  the  extent, 
io  which  the  Court  will  go  in 
providing  for  a  subsequent 
marriage,  see  post,  Bathurst 
v.  Murray,   Vol.  VIII,  74. 


Hahey  v.  Halsey,  IX,  47. 
Long  v.  Long,  2  Sim  if  St** 
119. 

(55)  Ante,  Stevens  v.  S+ 
vage,  Vol  I,  154;  and  the 
note,  155* 
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ANDREWS  0.  EMERSON.  **■■ 

Aug.  Id. 

R.  STANLEY  moved  to  open  biddings  upon  a    The  role, that 
lot   sold  for  800*. ;  offering   an  advance  of  80A ;  *n  «i™»ce  of 
ictly  10  per  cent.  10  per  cent. 

*  entitles   the 

partj  to  open 
Lord  Chancellor.  biddings,  not 

That  rule  of  10  per  cent,  was  not  a  wise  rule  to  to  prevail  in 
stablish.      The  consequence  is,  you  never  get  more,  future, 
remember   the   time,   when   no   such   rule  prevailed;      I    *£*  J 
i  desire  it  to  be  observed,  that  in  future  there  shall 
no  such  rule (56). 


Sir,  Stanley  then  offering  100/.  the  order  for  opening 
5  biddings  was  made,  upon  a  deposit  of  200/.,  and  the 
lal  terms  of  paying  the  purchaser  all  his  costs. 

[56)  White  v.  Wilson,  post,  Vol.  XIV,  151.  See  the  note, 
te,  Vol.  U,  55. 


Bolls. 
BRANSTROM  v.  WILKINSON.  18W- 

Aug.  51 k. 
^HE  question  in  this  cause  arose  upon  the  following   Legacy,  when 
clause  in  a  will :  the  legatee 

shall  attain 

*  I  give  and  bequeath  to  the  two  twin  children  of  my  twentJ-°ne» 

*aid  niece  Charles  Branstrom  and  Frederick  Bronstrom  ma^    „   *°, 

controlled  by 

y  the  apparent 
intention  as  to  postpone  the  possession  only,  not  the  vesting;  as 
where  it  was  to  two  children,  when  they  shall  attain  twenty-one,  to 
be  eqnally  divided  between  them,  share  and  share  alike ;  appointing 
their  father  in  trust  fpr  the  same  and  trustee  for  them  during  their 
minority;  and  in  case  of  the  death  of  either  the  survivor  to  take 
the  whole  ;  and  in  case  both  die  in  their  minority,  over. 
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Bran  strom 
Wilkinson. 


"  my  one  Dock  share  in  the  present  new  Dock  at  Khg- 
"  ston-upon-Hull,  when  they  shall  attain  the  age  of 
"  twenty-one  years  to  be  equally  divided  between  them 
"  share  and  share  alike  and  I  appoint  Mr.  John  Brat- 
"  strom  the  father  in  trust  for  the  same  trustee  fa 
"  them  during  their  minority  and  my  will  is  that  in  cue 
"  of  the  death  of  either  of  them  the  survivor  to  take  die 
"  whole  and  in  case  they  both  die  in  their  minority  I 
"  then  give  the  whole  Dock  share  to  my  said  niece  their 
"  mother  and  her  heirs  for  ever.'9 


The  testator  appointed  his  nephew  Joseph  WUkhstm 
sole  executor  and  residuary  legatee. 


[  432] 


The  bill  was  filed  by  the  testator's  niece  and  her  hat- 
band and  their  two  infant  children  against  the  executor; 
praying  a  transfer  of  the  Dock  share.  The  question  was, 
whether  the  children  had  a  vested  interest  before  twenty- 
one.  The  dividends  during  their  minority  were  claimed 
by  the  Defendant.  It  was  admitted,  that  this  Dock 
share  Was  to  be  considered  as  personal  estate. 

Mr.  Johnson,  for  the  Plaintiffs,  insisted,  that  the  in- 
fants had  a  vested  interest  in  these  dividends,  giien 
expressly  in  trust  for  them  during  their  minority. 

Mr.  Richards  and  Mr.  Home,  for  the  Defendant 
Nothing  is  given  during  the  minority  of  these  ch3dre& 
To  give  the  dividends  during  that  period  the  Court  must 
insert  words  in  the  will.  The  expression,  "  when  the; 
"  shall  attain  twenty-one"  must  be  understood  "  aJw  that 
age.  This  is  Debitnm  et  sohendum  in  futuro.  There 
is  nothing  but  the  circumstance,  that  a  trustee  is  ap- 
pointed ;  and  no  case  has  gone  the  length,  that  that  alone 
will  do.  That  appointment  might  be  intended  as  guar 
dian*  A  gift  to  a  trustee  in  trust  for  a  legatee  at  twenty- 
one  is  just  the  same  as  a  gift  to  the  legatee  at  twenty- 
one. 

pc 
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The  Master  of  Rolls.  1602. 

•There  is  no  dbubt  upon  this  point.    It  k  perfectly   Br^T^wr 
lesr,  what  this  testator  intended  to  postpone  was,  not  „. 

be  vesting,  bnt  the  possession;  He  appoints  a  trustee*  Wilkinson. 
low  could  there  be  a  trustee  for  them  of  nothing?  There 
re  many  cases,  in  which  notwithstanding  the  word 
:  when  M  the  interest  vested.  In  Hanson  v.  Graham  (57) 
held,  that  a  bequest  in  these  terms  may  be  so  controlled 
tf  expressions  and  circumstances  aa  to  postpone  the  pos- 
k  eedsion  only,  not  the  vesting.  Of  what  is  the  father  [  +4£3  ] 
nutee  during  their  minority?  I  cannot  put  any  other 
ueantng  upon  those  words.  He  intended  to  appoint 
i  trustee  for  them  beneficially. 


Decree,  that  this  Dock  share  be  transferred  to  the 
lather  upon  the  trusts  of  the  will. 

(57)  Ante,  Vol.  VI,  290.    See  the  note,  HI,  364. 


WHITE  v.  WHITE. 


Rolls. 
1802. 
Aug  9th. 
T^HE   testatrix   by  her  will   bequeathed  a   personal    Bequest  to 

fund,l[consisting  of  about  30004.    stock,    for   the  poor  relation* 

purpose  of  putting  out  "  our  poor  relations "   appren-  sustained  as  a 

ices-    Afterwards  by  a  codicil  she  confined  h  to  two  charity, 

SuniHes. 


Upon  a  bill  to  have  the  trusts  of  the  wiS  carried  into 
execution,\Mr.  Richards,  for  the  Defendant,  contended^ 
that  this  was  not  a  charity ;  and  if  it  was  to  the  poor  in 
general;  being  merely  a  legacy  to  poor  relations;  and, 
if  not  to  be  supported  as  a  charity,  it  was  void;  exceed- 
ing the  Knots  allowed  by  law. 

The 


*** 


1801. 


White 

v. 
Whits. 


CASES  IN  CHANCERY. 

The  Master  of  the  Rolls. 
Arenpt  such  cases  supported  as  charities?  There  was 
a  case  of  this  kind,  Mocaita  v.  Lousado,  lately  before 
me;  where  a  great  number  of  Jews  were  the  objects.  I 
may  execute  it  as  far  as  I  can.  I  do  not  know,  why  those, 
who  are  ready,  may  not  be  put  out  apprentices. 


The  decree  directed  such  of  the  objects  as  were  ready 
to  be  put  out  apprentices;  and  the  fund  to  be  hud  out 
from  time  to  time;  with  liberty  to  apply (58). 

(58)  The  Attorney  General  v.  Price,  post,  Vol,  XVJJ,  371. 


Rolls. 
1802. 
Aug.  10t&, 
The  Court  i?* 
lused  a  Pro- 
fshem  amy  the 
costs  beyond 
the  taxed 
costs. 


OSBORNE  v.  DENNE. 

rPHE  bill  was  filed  by  a  legatee,  entitled  also  is 
right  of  his  wife  to  the  residue,,  on  behfdf  of  him- 
self, and  as  Prochein  Amy  of  an  infant  legatee,  now 
Mrs.  Osborne;  and  the  usual  decree  was  made :  the  costs 
to  be  taxed;  and  to  come  out  of  the  estate. 


Mr.  Cooke  dh  behalf  of  the  Prochein  Amy  desired,  that 
in  some  way  he  may  have  costs  beyond  the  taxed  costs 
either  by  a  direction  to  have  them  taxed  as  between  at- 
torney and  client,  or  by  a  reference  to  the  Master,  ty 
see,  what  extra  costs  he  has  been  pyt  to ;  observing,  that 
if  this  cannot  be  done,  no  one  will  file  a  bill  on  behalf  of 
an  infant  except  in  the  plainest  case ;   admitting  bow- 
ever,  that  this  application  was  against  a  late  decision  by 
the  Master  of  the  Rolb. 

The  Master  of  the  Rolls. 
If  the  Prochein  Amy  is  to  a  certainty  to  have  all,  that 
exceeds  the  taxed  costs,  that  |eada  him  to  lie  very  carer 

less. 
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The  inquiry  could  be  only,  what  was  properly 
decL  This  is  a  bill  filed  also  by  other  parties  as 
is  on  behalf  ef  the  infant;  and  not  putrely  for  her 
I  understand,  the  Lord  Chancellor  .has  said,  he 
will  direct  such  a  reference. 

>  Harvey  {Amicus  Curia )  said,  Lord  Rosslyn  had 
ed  a  reference  for  this  purpose  in  the  case  of 
pernoon. 

»  RomiUy  (Amicus  Curia)  said,  in  the  Attorney 
•at  v.  Taylor  {59),  a  very  late  case  of  a  charity, 
a  a  gross  breach  of  trust,  the  Lord  Chancellor  did 
such  a  direction  in  favour  of  the  relators,  in  that 
alar  case;  as  otherwise  people  would  not  come  fbr- 
to  file  informations;  but  not  laying  it  down  as  & 
il  rule. 

i  Master  of  the  Rolls  said,  it  was  often  done  in 
of  charity. 


180*. 


order  was  made  (60). 

21st  July,  18Q2.  See 
»  oft  Costs,  25.  7*45 
£y  General  v.  Carte, 
ind  I  Dick.  113.  Mr. 
»  observes,  (25,  note 
hat  the  order  in  the 
icy  General  v.  Taylor 
not  appear  In  the  He- 
ll Book;  and  probably 


OsfcOBJIB 

v.. 
Dknne* 


[•4*5  1 


was  never  drawn  up :  there 
is  not  any  trace  of  the  cause 
beyond  its  being  heard. 

(GO)  See,  as.  to  just  allow- 
ances, post,  Feams  r.  Young, 
Vol.  X,  184.  Crump  v.  Baker, 
XVIII,  285.  Beameson  Cats, 
135,  215. 


In  charity 
cases  the 
Court  often 
gives  the  Re- 
lators costs 
beyond  the 
taxed  costs* 
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taw.  *         RIPLEY  *.  WATERWORTH, 

July  22d,26th. 

Upon  the  con-  T^HE  usual  decree  was  made   in  this  cause  for  tn 

straotion  of  a  account  of  the  personal  estate  of  the  testator  WiL 

deed  for  the  fc^  Marsh  Mean,  Teceived  by  the  Defendant,  the  exe- 

1*/     ?.  *  cutor,  &c«;  and  inquiries  were  directed,  among  others, 

V.  e     ^  what  interest  the  testator  had  in  a  freehold  estate  and 

held  to  be  sugar-houses,  and  in  leasehold  estates,  in  the  pleading! 

converted  oat  mentioned ;  and  what  pews  or  seats  be  had  in  St.  Tie* 

and  oat,  into  atai's  church  or  chapel ;  and  whether  they  were  to  be 

personal.  considered  as  real  or  personal  estate. 
The  interest 

in  an  ©state  The  Master  by  his  Report  as  to  the  freehold  estate 

pur  outer  vie  and  sugar-houses  stated,  that  the  testator  was  seised  m 

to  a  man,  his  ^  Q£  ijiree  undivided  eighth  parts  of  the  said  estate  and 

.  .        '  sugar-houses;  and  that  by  indentures  of  lease  and  re1 

and  assigns,9  lease  °*  the  11th  and  13th  of  May,  1790,  the  same  with 

beyond  the  ^e  remaining  five-eighth  parts  were  conveyed  to  the 

debts,  belongs  Defendants  William  Tetmant  and  Thomas  Holland,  their 

to  those,  who  heirs  and  assigns  for  ever,  to  the  use  of  such  person  or 

are  entitled  to  person  ^j  for  BUCh  estate  or  estates  as  Stephen  Water 

esU  Vmr^  iDOtihf  the  testator  w*M*m  Marsh  Meats,  and  Margaret 
executor  w  floods,  should  together  appoint ;  and  in  the  mean  t»e 
there-  •  as  to  the  testator's  three-eighth  parts  to  the  use  of  the 

fore  ■»  486]  testator  for  the  purpose  of  carrying  on  the  trade  in  part- 
held  a  trustee  nership  with  Waterworth  and  Margaret  Woods,  or  with 
for  the  resi-  guch  other  persons  as  they  should  agree  to  admit  as 
dnary  le*  partners ;  and,  in  default  of  such  appointment,  upon  trurt 
°^     *'  that  Tetmant  and  Holland,  or  the  survivor  of  thejn,  tf 

the  executors  or  administrators  of  such  survivor,  shosU 
m  upon  the  decease  of  the  shortest  liver  of  Waterwortk, 
Woods,  and  the  testator,  or  upon  the  dissolution  or  ces- 
sation of  such  partnership  by  any  one  or  more  of  the  said 
partners,  sell  the  whole  of  the  said  sugar-houses  and  pre- 
mises, and  apply  the  monies  arising  from  such  sale  (after 
paying  off  the  incumbrances  thereon,  if  any)  in  discharg- 
ing 
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ig  such  of  the  joint  debts  of  the  partnership  as  the  joint 
;ocfc  of  such  partnership  might  fall  short  of  paying ;  and 
my  the  residue  between  the  said  three,  partners,  in  the 
roportions,  following:  to  the  (testator,  his  executors, 
fepanistrators,  or  assigns,  three-eighth  parts,;  and  .the 
attaining  five-eighth  parts  between  the, other  two  part- 
as*;  and  the  indenture  contained  a  proviso,  that  in  cans 
S0*e  should  he  no  such  appointipent,  as  aforesaid,  then 
poa  the  decease  of  the  shortest,  liver  of  the  said  three 
trtners  tlje  two  survivors  if  they  should  think  proper*  or 
uch  survivor  as  might  think  proper,  might  have  and  take 
be  part  or  share  of  such  shortest  liver  as  well  of  the  said 
ugar-hquse  and  premises  -as  of  the  implements,  utensils, 
pjl  fixtures,  therein  described  at  the  prices  following : 
j*  of  s«ch  buildings,  additions,  and  improvements,  as 
p*,y  hereafter  he  erected  or  made  thereon,  at  such  price 
ip  may  be  laid  out  in  building  or  making  the  same ;  and 
if-  the  spgar-houses  and  premises .  as  then  enjoyed,  with 
fat  implements,  .&&,  at  the  rate,  of  320Q&  for  the  whole; 
4f*m  condition,  that  such  price v  should  be  paid  to  Tern- 
mmt  and  Holland  within  si*  months  after  the  decease 
if  such  shortest  liver* 


WS. 


e. 
WATR9- 

worth. 


The  Report  farther  stated,  that  by  indentures  of  lease 
md  release,  dated  the  1st  and  2d  of  Februarfft  1792, 
other  messuages  and  buildings  adjoining  the  sugar-houses 
were  conveyed  to  Tennant  and  Holland  and  their  heirs 
to  the  same  uses.  The  Master  did  not  find,  that  any 
appointment  was  made  by  the  three  partners ;  and  after 
foe  testator's  death,  which  happened  on  the  11th  of  Oc~ 
tober,  1792,  Waterworth  gave  notice  according  to  the 
proviso,  that  he  elected  to  become  the  purchaser  of  the 
testator's  three-eighth  parts  of  the  premises;  which  he 
purchased  accordingly.  The  Master  stated  iris  opinion 
upon*  the  circumstances,  that  the  testator  had  a  chattel 
interest  in  the  said  freehold  estate  and  sugar-houses* 


[4*7] 


The 


•  7* 
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Ripley 

v.  .. 
WatbRp 

WORTH. 


[•4»] 


The  Report  also  stated,  that  Thomas  Mears,  the  tes- 
tator's late  father,  was  at  his  death  possessed  of  a  lease 
of  four  houses  with  warehouses  and  other  buildings  and 
a  piece  of  ground  at  Copperas  Hill,  of  another  lease 
of  three  houses  and  a  warehouse  in  Paradise  Street  and 
Manesty  Lane,  and  another  lease  of  houses  and  pareek 
of  land  in  Park  Lane  and  Frederick  Street,  all  in  Liver- 
pool, to  Thomo&Mears,  during  the  Hves  of  three  persons 
arid  the  life  of  the  survivor,  and  after  the  decease  of  the 
survivor  to  Thomas  Mears,  his  executors,  administrates, 
and  assigns,  during  the  farther  term  of  twenty-one  yean. 
Thomas  Mears  died  about  December  1773,  intestate; 
leaving  the  testator,  and  Mary  Ripley  deceased,  the  late 
wife  of  the  Plaintiff,  and  the  Defendant  Catharine  Mer- 
cer, his  only  children  and  next  of  kin.  The  testator  took 
out  administration  to  his  father.  In  1776  the  testator 
agreed  with  the  Corporation  of  Liverpool  for  a  renewal 
of  the  lease  of  the  premises  at  Copperas  Hill;  and  ac- 
cordingly by  indentures,  dated  the  18th  of  January,  1776, 
the  Corporation  in  consideration  of  40/.  demised  to  the 
testator,  as  sole  administrator  of  his  father,  his  execu- 
tors, administrators,  and  assigns,  those  premises  for  three 
#live8  and  the  life  of  the  survivor,  and  after  the  death  of 
the  survivor  to  the  testator,  his  executors,  administrators, 
and  assigns,  for  the  further  term  of  twenty-one  years,  at 
the  yearly  rent  of  12*.  6c/. 


The  Report  farther  stated,  that  the  testator  purchased 
the  interest  of  Mercer  and  Ripley  and  their  wives  in  the 
premises  at  Copperas  Hill;  who  by  indentures,  dated  the 
1st  of  May,  .1788,  assigned,  conveyed,  and  released,  al 
their  interest  respectively,  to  hold  to  the  testator,  his  exe- 
cutors, administrators,  and  assigns,  in  such  manner  if 
Mercer  and  Ripley  in  right  of  their  wives  were  entitled 
The  testator  having  also  in  1784  agreed  for  a  renewal  of 
the  premises  in  Paradise  Street  and  ManestyLane,  upon 

a  fine  of  67/.,  by  indentures  of  lease  and  release,  dated 

the 
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the  19th  of  January j  1784,  the  Corporation  made  a  si- 
milar demise  to  him  of  those  premises;  and  he  also  pur- 
chased the  interests  of  his  sisters  in  those  premises ;  and 
in  1788  in  the  same  manner  renewed  the  lease/  as  to 
those  premises.  By  indentures,  dated  the  31st  of  March, 
1791,  the  Corporation  of  Liverpool  made  a  similar  lease 
of  a  piece  of  land,  called  the  Sandhole  with  other  pre- 
mises in  Liverpool  to  the  three  partners,  as  tenants' in 
common;  which  premises  were  by  a  memorandum  in- 
dorsed to  be  held  as  to  three-eighths  by  the  testator, 
three-eighths  by  Waterhouse,  and  two-eighths  by  Mar- 
garet Woods.  The  Master  then  having  stated  his  ap- 
probation of  contracts  for  the  sale  of  part  of  the*  pro- 
perty, certified  his  opinion,  that  the  testator  had  a  chattel 
interest  in  the  said  several  leasehold  estates. 


1602. 


Ripley 

?• 
Wateb- 

WORTH. 


Rleport  also  stated,  that  the  testator  had  two  seats 
m  St.  Thomas's  Church  in  Liverpool,  one  of  which  de- 
fended to  him  as  heir-at-law,  of  his  maternal,  grand- 
father, who  was  one  of  the  original  proprietors  of  the 
church,  and  as  such  had  the  seat  allotted  to  him ;  and 
•the  other  descended  to  the  testator  as  heir-at-law  of 
Us  father;  who  purchased  it;  and  the  Master  stated* 
that  both  the  said  seats  were  to  be  considered  as  free- 
bokLestate. 

.  Exceptions  were  taken  to  the  Report  by  the  Defen- 
4an£s  Mercer  and  his  wife,  and  William  Ripley,  an  in* 
&pt,  stating  as  to  the  said  freehold  estate  and  sugar- 
booses,  that  the  Master  ought  to  have  certified,  that  the 
testator  had  a  fee-simple  estate ;  and  that  the  money  re- 
ceived by  the. sale  belonged; to  his  heir-at-law;  and,  as  to 
the  leasehold  estates  for  lives,  that  the  Master  ought  to 
tag  certified,  that  the  testator  had  a  real  or  descendible 
estate  and  interest  of  freehold  in  the  said  several  lease- 
bold  estates ;  and  that  the  same  belonged  to,  or  descended 
upon,  the  heir-at-law. 
Vol.  VII.  E  E  The 
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Ripley 

v. 
Waters 
worth. 


The  residuary  legatees,  the  Defendants  Stephen  and 
Frances  WcUerworth,  contended,  that  the  leasehold  es- 
tates, having  passed  by  the  will,  which  was  not  attested 
by  three  witnesses,  were  to  be  applied,  as  personal  es- 
tate disposed  of  by  the  residuary  clause,  and  not  as 
upon  an  intestacy.  In  that  point  they  were  opposed  by 
the  next  of  kin. 


[  ^430] 


Mr.  Mansfield  and  Mr.  R.  Smith,  Mr.  Ric/utrds  and 
Mr.  Hollisty  the  Solicitor  General  and  Mr.  BcB, 
for  different  parties  ih  support  of  the  Exceptions. 
The  question  upon  the  first  exception  is,  whether  this 
is  a  trust  of  real  estate  for  the  heir-at-law ;  or  whether  by 
the  deeds,  that  were  executed,  it  was  converted  into  per- 
sonal estate.  It  is  to  be  considered  real  estate  at  the 
death  of  the  testator,  upon  this  short  principle;  that  what 
was  not  at  that  time  absolutely  converted  either  in  Law 
or  Equity,  but  merely  to  answer  a  particular  purpose,  for 
which  a  conveyance  was  to  be  made,  remains  real  estate, 
•For  any  particular  purpose,  to  which  the  produce  ii 
destined,  it  must  of  course  be  personal  estate :  but  ai 
between  the  representatives  it  remains  real.  This  ease, 
thoqgh  the  question  arises  upon  deeds,  is  like  the  late 
eases  upon  wills ;  directing  the  conversion  of  real  estate 
into  personal;  and  yet,  if  the  purpose,  for  whick  tbt 
conversion  is  to  be  made,  does  not  exist  in  the  life  of 
the  testator,  and  the  disposition  by  the  will  fails,  so  that 
there  is  no  reason  for  the  conversion  to  answer  the  pur* 
poses  of  the  will,  in  the  view  of  this  Court  the  estate 
remains  real  for  the  benefit  of  the  heir. 


The  last  case  of  that  sort  is  Collins  v.  Wakeman (61)] 
fci  which  all  the  cases  Upon  the  point  are  referred  to. 

That 


(61)  Ante,  Vol.  II,  683. 
See  also  the  notes,  1, 45, 204 ; 
Brown  v.  Bigg,  ante,  270,  and 
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That  was  as  strong,  a  case  for  defeating  the  right  of 
the  heir  as  could  he  imagined:  yet  it  prevailed.    The 
words  in  this  deed,  with  regard  to  the  payment  of  the 
money,  are  mere  words  of  course:  "  executors,  adminis- 
"  trators,  or  assigns;"  and  the  inference  is,    that  the 
words  "  heirs "  and  "  executors,"  &c.  were  used  indis- 
criminately, as  meaning  representatives.    The  liberty  of 
pre-emption  to  the  surviving  partner  is  strong  to  shew, 
that  till  then  it  continued  real  property.    The  dear  ob- 
ject of  the  framers  of  this  deed  was  to  let  in  the  debts 
of  the  partnership  as  well  as  any  other  incumbrances 
upon  the  estate.    The  power  of  sale  was  only  in  aid 
of  the  other  funds,  to  pay  the  partnership  debts ;  and 
could  only  be  intended  to  suit  the  exigencies  of  the  trade. 
There  was  no  necessity  for  exercising  it.    There  was  a 
use  executed  in  the  testator  for  the  purpose  of  carrying 
on  the  trade  in  partnership.     It  must  be  real  or  personal 
in  all  events.   Whether  the  legal  or  equitable  fee  was  in 
•  the  testator  at  his  death,  in  one  event  it  eould  not  be 
personal  estate.    Suppose,  he  had  not  died  first,  and  the 
estate  had  been  sold :   the  only  object  of  a  sale  would 
have  been  to  pay  the  incumbrances,  and  the  debts  of  the 
trade ;  which  might  have  been  done  by  a  charge ;  and 
the  residue  would  have  been  real  estate  in  him.    In 
Hewitt  v.  Wright  (62)  Lord  Thurlow  observes  the  differ- 
ence between  a  charge  and  residue;  that  a  charge  is 
personal  from  its  first  creation ;  but  a  residue  continues 
real  till  converted  (63). 
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The  interest,  which  is  the  subject  of  the  second  excep- 
tion, also  belongs  to  the  heir;  and  cannot  go  as  per- 
sonal estate  by  this  unattested  will.  In  Westfaling  v. 
Westfaling  (64)  Lord  Hardwicke  said,    it  would  go  to 

the 


(62)  1  Bro.  C.  C.  86. 

(63)  1  Bro.  C.  C.  00. 


(64)  3  Atk.  460. 
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the  executor  as  special  occupant  (66).  That  k  singular 
upon  the  Acts  of  Parliament,  the  Statute  of  Frauds  (66),- 
and  Mr.  Faxaierly'a  Act  (67);  and  is  in  opposition  to  the 
authority  of  Dyer,  Roll  and  Corny** ;.  that  being  an 
estate  of  freehold  it  cannot;  go  to  the  executor  as  spe- 
cial occupant.  It  is  quite  anomalous,  if  an  executor  in 
that  character  can  take  freehold  estate.  But  the  present 
question  is  not  that ;  but,  whether  this  lease  for  lives  can 
pass  by  an  unattested  will ;  being  made  by  the  law  dear 
personal  property.  Lord  Redesdale  could  not  discover 
any  case  in  which  that  point  was  decided*  It  would.be 
directly  against  the  Statute  of  Frauds ;  the  expression  of 
which  being  " any  estate  pur  outer  vie"  without  any 
qualification,  it  is  impossible  to  say,  it  can  be  devisable 
in  any  other  manner  than  with  three  witnesses*  After- 
wards the  special  occupancy  of  the  heir  is  noticed.  By 
the  other  Statute  it  is  distributable  among  the  next  of 
*  kin  as  personal  estate :  but  it  is  not  made  personal 
estate}  and  the  same  word  ."  devise  "  is  used.  All  <thr 
authorities  treat  this  as  real  property,  though  not  an  in- 
heritance, a  descendible  freehold :  Low  v.  2ferro*(68), 
Oldham  v.  Pickering  (69),  St.  John's  College  v.  Fle- 
ming ( 70),   Williams  v.  Jelcyl  (  71 ). 


The    Attorney    General,     Mr.   Fonblanque,    and 
Mr.  Whishaw,  for  the  Report* 
The  doctrine  of  the  Court,  upon  the  point  arising  on 

the 


(65)  3Atk.  460;  so  2  Ves. 
065,  in  Williams  v.  Jekyl: 
bat  that  is  doubted  by  Lord 
Redesdale,  1  Sch:  $  Lef.  288, 
in  CampbtUr.  Sandys;  where 
the  old  authorities  are  con- 
sidered; Rol.  Ab.  tit.  Occu- 
pant, ,  G.  2.  3.  Com.  Dig. 
Estates,  F.  1.  tit.  Occupant. 
See  pogt,  440,  44a 


(66)  Stat.  29  Ch.  IL  c  I 
s.  12. 

(67)  Stat.  14 Geo.  II.* M. 

s.  9; 

(68)  SP.IFttt.  2)82. 

(69)  2  Salk.  464.     Csrtk 
376. 

(70)  2  Vem.  920. 
171)  2  Vts.  681. 
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the  first  exception,  after  fluctuating  some  time,  is  -now 
settled  by  Ackroyd  v.  Smiikson  ( 72),  Walker  v.  Denne  (  7$), 
and  the  succeeding  cases;  and  the  general  doctrine  is 
deduced  .by  Lord  Alvanley  from  the  various  decisions  in 
the  late  case  of  Wkeldale  v.  Partridge {74);  referring  to 
your  Lordship's  argument  in  Ackroyd  v.  Smitkson,  and 
to  Ashburner  x.  Mac  Guire  (75).  The -point,  upon  which 
-Ackroyd  v.  Smitkson  was  determined,  k,  that,  suppos- 
ing all  the  legacies  lapsed,  the  heir  might  have  called 
-for  a  conveyance. 


1802* 
Rip ley 
Wator- 

WORTH. 


.  This  estate  was  under  a  contract  of  sale,  and  the  price 
stipulated,  provided,  the  persons  having  an  option  chose 
Xo  take  advantage  of  it.  This  provision  was  not  by  any 
means  made  merely  with  a  view  to  the  exigencies  of  the 
.trade;  but  that  the  interest  of  the  deceased  partner 
•should  be  absolutely  converted,  and  there  should  be  an 
jend  of  the  trade,  whether  these  persons  should  choose  to 
purchase,  or  not.  The  words  "  executors,  administra- 
tors," &c.  are  material  to  shew  the  intended  quality  of 
the  estate.  The  intention  manifestly  was  to  convert  out 
•  and  out.  Certainly  at. the  death  of  the  testator  it  had 
the  quality  of  real  estate ;  but  the  purpose  required  con- 
version. In  all  the  cases  the  trust  resulted  in  respect 
pf  the  title  of  the  heir,  provided  he  should  answer  the 
paramount  purpose;  as  in  the  instance  of  a  devise  charged 
with  debts,  &c.  The  consequence  of  the  construction 
contended  for  would  be  a  tenancy  in  common,  destructive 
of  the  business.  The  primary  object  of  this  conversion 
was  to  pay  the  debts,  and  then  to  pay  over  to  the  exe- 
cutors, not  to  the  heir;  and  the  purpose  required  the 
conversion,  to  prevent  the  .consequence  of  the  surviving 
partners  being  entangled  by  a  tenancy  in  common  with 
the  heir ;  which  might  have  interfered  with  the  purpose 

of 
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(72)  1  Bro.  C.  C.  603. 
(79)  Ante,  Vol.  II,  170. 


(74)  Ante,  Vol.  V,  3tt8, 
(76)  2  Bro.  C.  C.  108, 
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of  carrying  on  the  trade.    Eyen  if  there  should  be  no 
debts,  the  property  is  to  be  sold. 

Upon  the  second  exception!    the  most  sensible  and 
reasonable  construction  is  to  consider  the  persons  pointed 
out  as  entitled  to  take.   Why  is  not  an  executor  to  be 
considered  special  occupant-  as  well  as  an  heir  at  law! 
In  The  Duke  of  Devon  v.  Kinton  (76)  the  Lord  Chan- 
cellor took  it,  that  even  before  the  Statute  of  Frauds,  if 
an  estate  pur  outer  vie  came  to  an  executor  or  admi- 
nistrator,  it  would  be  assets.     The  Statute  providing, 
that,  if  there  is  no  special  oecupant,  it  shall  go  to  the 
executor;  it  would  be  strange,  that,  where  it  is  given  ex- 
pressly to  a  man  and  his  executors,  it  should  not  go  te 
the  executor.    The  fair  construction  of  the  latter  Statute 
is,  that  either  in  the  case  of  no  devise  or  a  devise  in- 
tended to  pass  the  property,  but  not  executed  acoordbj 
to  the  Statute  of  Frauds,  it  is  to  be  distributed  as  the  per- 
sonal estate  of  the  testator  or  intestate.    If  there  is  i 
special  occupant,  the  case  is  beside  the  Statute;  Had 
that  there  is,    Wcsffaling  v.  Westfalitig,  following  the 
case  in  Vernon,  is  an  authority.     In  Oldham  v.  .Refer- 
*  ing  there  was  no  special  occupant :  the  limitation  brisg 
to  a  man  and  his  assigns;  and  therefore  the  administrator 
was  immediately  within  the  Statute.     The  purpose  of 
the  Statute  of  Frauds  was  confined  to  making  it  assets; 
and  it  was  not  distributable  till  the  latter  Statute.    The 
executor  then  as  a  special  occupant  takes  it  as  personal 
estate,  chargeable  with  the  debts,  and  subject  to  appli- 
cation as  personal  estate  after  the  debts  paid.    Lord 
Hardwicke,  and  Lord  Kent/on  in  Atkinson  v.  Baker  {Ti)> 
describe  it  as  personal  estate.    It  is  charged  then  with 
all  the  considerations  and  duties  attaching  upon  persosil 
estate ;    and   the  constant  usage  has  been  so  to  con- 
sider it. 

Mr. 


(76)  2  Vern.  710. 


(77)  4  Term  Rep.  320. 
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Mr.  Mansfield,  in  Reply. 
'  With  respect  to  the  first  exception,  this  estate  cannot 
be  considered  converted  out  and  out.  This  is  quite  un- 
like the  cases  of  absolute  contract,  depending  upon  the 
principle,  that  what  is  to  be  done  is  considered  as  done. 
The  expression  "  executors,  administrators,  or  assigns/9 
m  used  very  inaccurately. 

As  to  the  second  exception,  there  is  not  a  hint,  that 
Ae  executor  takes  as  special  occupant,  till  it  was  men- 
tioned by  Lord  Hardwicke  in  the  case  referred  to ;  the 
decision  of  which  did  not  require  it.  The  reason  assigned 
ill  Cotnyns  and  other  books,  why  he  •  cannot  be  special 
occupant,  is  a  reason  of  tenure,  producing  that  singular 
thing,  which  remains  to  this  day,  general  occupancy ;  viz. 
that  there  would  be  no  occupant  liable  to  the  lord  for  his 
services  and  duties  before  probate  of  the  will.  No  such 
Aung  is  to  be  found  in  any  of  Lord  Coke's  works,  or  any 
dther  old  book.  It  is  no  where  converted  into  personal 
property:  but  by  the*  Statute  of  Geo.  II.  it  shall  go  and 
♦be  distributed  as  personal  estate;  and  it  is  made  devise- 
able  only  with  three  witnesses. 
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The  Lord  Chancellor, 
Upon  the  subject  of  the  first  exception  I  am  strongly 
inclined  to  think,  this  is  personal  estate ;  being  of  Opinion, 
that  upon  the  true  construction  of  the  deed  the  parties 
Bad  contracted  with  each  other,  that,  when  the  partner- 
ship should  be  determined,  whether  by  the  act  of  the 
parties  or  of  Ood,  the  property  should  be  converted  to 
aH  intents  and  purposes.    There  is  an  obvious  difference 
from  all  the  cases;  which  establish  this  general  prin-    General  prin- 
ciple, that  where  a  person  dealing  upon  his  own  property  ciplo,  that 

only  where  a  per- 
son dealing 
upon  his  own  property  only  lias  directed  a  conversion  for  a  par- 
ticular purpose,  or  out  and  out,  but  the  produce  to  be  applied  to  a 
particular   purpose,  when  the  purpose  fails,  the  intention  fails ;  and 
this  Court  regards  him  as  not  having  directed  the  conversion. 
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only  has  'directed  a  conversion  for  a  particular  special 
purpose,  or  out  and  out,  but  the  produce  to  be  applied 
to  a  particular  purpose,  when  the  purpose  fails,  the  in* 
tention  fails ;  and  this  Court  regards  him  as  not  having 
directed  the  conversion.  But,  first,  this  is  a  case,  in 
which,  not  an  individual  gives  directions,  by  will  or  other 
instrument  as  to  his  individual  property,  but  three  persons 
are  contracting  with  each  other  as  to  what  is  to  be  done 
with  property  of  a  very  peculiar  nature.  By  the  deed 
it  is  to  be  considered  part  of  capital  or  stock  in  trade* 
The  subject,  I  admit,  is  real ;  but  combined  with  a  great 
number  of  fixtures,  utensils,  and  implements ;  many  of 
which  are  personal.  There  being  three  parties,  it  was 
rational  that  they  should  so  engage:,  and  that,  when  the 
partnership  should  cease,  the .  property  should  by  mutual 
agreement  be  disposed  of ;  as  should  be  most  beneficial 
to  all  of  them.  It  was  beneficial,  that  the  whole  should 
be  sold  out  and  out  at  the  end  of  the  concern,  rather 
than  that  each  individual  third  part  should  be  brought  to 
market.  My  idea  upon  the  whole  deed  is,  that  a  part- 
nership was  proposed  between  these  persons,  entitled  to 
this  property  in  eighths.  It  was  necessary  they  should 
bring  in  capital;  and  have  a  place  for  carrying  it  on;  to 
*  purchase  utensils,  &c. ;  in  which  they  were  to  have 
similar  interests,  a?  in  the  houses,  for  the  benefit  of  the 
trade,  though  many  of  them  were  personal ;  and  thej 
agreed  to  carry  on  the  business  as  long  as  it  should  be 
their  pleasure.  The  question  is,  whether  three  persons 
engaging  in  a  purchase  of  real  property,  such  as.  this,  and 
to  be  applied  to  such  purposes,  might  not,  and  did  not, 
contract,  that,  if  the  partnership  should  be  dissolved  by 
the  act  of  all  or  the  death  of  one,  it  should  be  all  sold 
together  for  the  purpose  of  producing  more  benefit  upon 
the  sale.  There  is  another  purpose,  very  rational ;  a  sti- 
pulation, that,  if  this  concern  should  cease  by  one  part- 
ner choosing  to  go  out,  the  others  wishing  not  to  dissolve 
the  partnership,  but  to  go  on,  should  have  liberty  to  pur- 
chase 
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chase  the  share  of  him  retiring,  for  a  certain,  fair!  valuable 
aonsideration.  So,  in  the,  case  of  death.  There  is  an  ob- 
rious  inconvenience9  if  two  wishing  to  go  on  should  not 
be  able  to  compel  the  third  to  sell!  but  should  be  entan- 
gled with  him  as  landlord  of  that  share ;  provided  they 
could  prevail  upon  him  to  demise  it.  The  question  there- 
byre  is,  whether  three  persons!  having  interests  as  tenants 
in*  common,  and  looking  to  these  events,  the  death  or  re- 
tirement of  one9  might  not  contract  in  this  manner,  in 
order  to  make  the  most  of  property,  though  real  in  a 
strict  sense,  yet  commercial  in  its  nature,  to  sell  it  alto- 
gether; and  upon  this  deed,  though  extremely  inaccu- 
rate, I  think!  such  an  intention  appears;  and  the  meaning 
upon  the  whole  is,  that,  if  the  surviving  partners  chose  to 
boy  the  share  of  the  deceased  or  retiring  partner,  to  be 
estimated  according  to  the  proviso,  they  should  have 
thai  option  to  buy  out  his.  interest  in  that  manner. 


MM. 


Ripl^V 


In  a  case  before  Lord  Kenyon, .  at  the  Rolls,  upon  the 
15th  of  February,  1785(79)!  Witterwronge  demised  to 
Douglas  *  for  seven  years,  with  a  covenant,  that,  if  the 
tenapt  after  the  29th  of  September,  1761,  and  before,  the 
29th  of  September,  1765,  should  choose  to  purchase  the 
inheritance  for  3000/.,  Witterwronge  would  convey  to 
him.  In  1763,  before  any  election!  Witterwronge  died; 
and  left  all  his  real  estate  to  Bennett  in  fee,  and  all  his 
personal  estate  to  Bennett  and  his  sister  equally  as  te- 
nants in  common.  In  1765,  before  the  time  mentioned! 
Waller,  who  purchased  the  lease  and  benefit  of  the 
agreement  from  Douglas,  called  on  Bennett  to  convey  for 
9000/.  4  which  conveyance  was  made  in  consideration  of 
that  sum.  Afterwards  the  sister  and  her  husband  filed  a 
bill  against  the  representative  of  Bennett,  claiming  a  moiety, 
of  .the  3000/.  and  interest!  and  it  was  decreed  accord- 
ingly; 


Property 
held  converted 

[•^Jth* 
effect  of  a 
contract  by  re- 
lation; though 
the  actual  con- 
version de- 
pended on  a 
contingency9 
not  in  the 
option  of  the 
owner;  and 
did  not  take 
place  during 
his  life. 


(78)  Lowes  v.  Bennett,  1  Cox,  167 :  stated  by  the  Lord  Chan- 
cellor, post.  Vol.  XIV,  500.  XVI,  263,  4. 
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Ingly ;  and  though  the  testator  could  never  have  com- 
pelled the  lessee  to  purchase,  yet,  when  the  assignee 
made  the  election,  it  was  held  the  personal  estate  of  the 
testator,  and  not  to  belong  to  the  devisee  of  the  real 
estate* 
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Another  ease  was  there  mentioned.  A  man  having  a 
timber  estate  agreed  to  sell  a  given  quantity  per  mmm, 
to  be  chosen  by  the  vendee.  The  owner  died ;  and  a 
vast  deal  of  timber  was  cut  after  his  death ;  and  that 
timber,  though  in  the  option  of  the  buyer,  was  held  to 
be  the  personal  estate  of  the  party  to  the  contract.  That 
is  a  very  strong  case. 

As  to  the  other  question,  it  is  singular,  that  it  falls  4to 
me  to  decide  it  for  the  first  time.  It  is  impossible,  that 
the  exception  can  be  right  in  stating,  that  it  descended 
upon  the  heir.  I  always  understood,  that  this  was  a  free- 
hold; though  the  word  "descendible"  has  been  inaptly 
applied  to  it  (79);  for  though  he  is  described  as  heir, 
*  he  does  not  take  as  such,  but  as  a  special  occupant 
named  in  the  grant.  An  opinion  of  Mr.  Booths  treating 
upon  what  have  been  inaptly  called  intails  and  contingent 
remainders,  notices  the  impropriety  of  that:  every  person 
named  or  described  by  the  term  "  heirs,"  &c  being  merely 
a  special  occupant :  that  description  ascertaining  the  per- 
son to  take,  not  by  descent,  but  as  named  in  the  grant 
as  special  occupant.  It  was  never  doubted,  that  it  was 
in  a  sense  a  freehold  estate.  It  must  be  taken,  either 
that  the  executor  may  be  special  occupant,  or  not  If 
the  reasoning  to  prove,  that  he  cannot,  is  sound,  it  follows, 
that  a  grant  to  A.,  his  executors  and  administrators, 
must  be  construed,  as  if  those  latter  words  were  not  in. 
serted.  If  so,  it  is  directly  within  the  Statute  of  Frauds 
*i|d  the  other  Statute  together;  for  then  there  is  no  spe< 
cial  occupant  whatsoever;    and  the  Statute  of  Frauds 

will 
(79)  Co.  lit.  23fc 
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will  directly  attach';   and  it  will  go  to  the  executor  or 
administrator,    because  there  is  no    special'  occupant; 
and  at  least  is  personal  estate  to  the  extent  of  being 
assets.    In  the  case  in  Salke Id  the  question  arose  in  a 
Court  of  Law*  between  the  Statute  of  Frauds  and  the 
other  Statute,  whether  the  Court  would  compel  him  to 
do  more  than  to  pay  the  debts.    The  decision!  as  for  as 
it  goes,  is,  that  the  Court  would  not  interfere  farther. 
Yet  I  doubt,  whether  an  executor  or  administrator  ever 
takes  any  thing  as  such,  that  he  would  not  be  bound  to 
apply  as  personal  estate  of  the  testator.    That  doubt  is 
founded  upon  this ;  that,  when  the  last  Statute  passed, 
it  did  not  recognize  that  case  as  well  decided;  treating 
it  only  as  raising  a  doubt;  reciting  expressly,  that  doubts 
luid  arisen.    It  is  clear,  that  after  that  Statute,  if  an 
executor  or  administrator  is  incapable  of  being  a  spe- 
cial occupant,   they  cannot  hold  for  their  own  benefit 
any  part  of  the  personal  estate  taken  under  the  Statutes. 
ft  is  equally  clear,  that,  as  far  as  the  party  dies  intestate, 
h  is  not  by  force  of  the  will,  but  of  the  Statutes,  that  the 
*  distribution  ia  to  be  among  the  next  of  kin ;  and  unless 
fhe  doubts  recited  by  the  Statute  are  ill  founded,  die 
consequence  is  clear,  that  the  exception,  as  taken,  can- 
not be  allowed;  for  it  would  prove,  that,  if  this  had  arisen 
before  the  last  Statute,  and  the  executor  was  incapable 
of  being  special  occupant,  it  would  hare  gone  to  the 
executor  to  the  intent  to  pay  the  debts ;  and  then  the 
question  would  have  arisen  here,  whether  there  was  any 
trust  for  the  heir.    It  would  be  very  difficult  to  maintain 
that;  and  either  the  executor  must  have  kept  it  himself, 
or  it  must  have  been  laid  bold  of  in  a  scramble.    In  the 
Case  in  Peere  Williams  (80),  in  the  note,  it  is  said,  it 
h  distributable  in  Chancety.    That  fortifies  the  doubt, 
that  this  Court  has  always  considered,  that  what  an  exe-r 
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(80)  2  P.  WiU.  382,   note  (  a  ).    See  also  Witter  v.  Wtittr, 
3  P.  WiU.  09 ;  and  ante,  Vol  VI,  942, 
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cutor  or  administrator  takes  as  such: is  cloathed  with  * 
trust  of  that  kind ;  and  that  confirms  the  proposition,  that 
it  is  not  to  go  to  the  heir.-  The  Statute •  of  G^o.  II.  orden 
a  distribution,  if  this  Court  would  not:  if  it  would,  .these 
are  two  authorities  to  take  it  from  the  heir. 


[•440] 


Executor  may 
be  a  special 
occupant. 


An  ulterior  and  different  question  is,  whether  if  &» 
is  taken  from  the  heir,  it  is  to  go  as  the  -personal  estate 
undisposed,  or  with  that,  which  is  disposed  of;  and  ntit 
by  the  mere  effect  of  the -disposition*  but  by  the  accumu- 
lated effect  of  the. will  and  the  Statute,  or  rather  the  Sta- 
tute disposing  to  the  same  purpose  of  what  is  undevised 
as  what  is  devised.  It  is  not  a  great  stretch,  though 
hazardous,  to  say,  the  Statute  meant  to  apply  both  to 
testacy  and  intestacy.  The  difficulty  is,  that  both  those 
cases  must  have  been  contemplated ;  for  if  the  exeOitor 
gets  it  by  the  Statute  of  Frauds,  there  must  have  been  a 
will:  if  the  administrator,  in  all  probability  an  intestacy: 
and  that  Statute  has  both  expressions.  If  the  Legislature 
•intended  in  all  cases,  either  of  intention  to  dispose,  or 
not,  to  give  it  to  the  next  of  kin,  they  would  probably 
not  have  used  any  other  expression  than  "distributed:" 
not  "  shall  go,  be  applied,"  &c.  So  "  the  personal  estate 
"of  the  testator79  is  a  singular  expression;  for  upon  the 
construction  now  pressed  it  would  have  been  sufficient 
to  have  said,  "if  the  party  dies  intestate." 

All  I  have  said  i*  upon  the  notion,  that  an  executor 
cannot  be  a  special  occupant;  which  is  a  strong  assertion 
now  from  the  authority  in  Vaughan  and  the  other  con- 
siderable authorities ;  and  Lord  Hardmeke  in  WestfaUng 
v.  Westfaling  treats  him  as  capable  of  being  so  (81 ).  It 
might  be  said,  he  is  a  species  of  special  occupant ;  and 
the  law  in  early  periods  might  struggle  against  general 
occupancy  to  say,  that  by  relation  when  appointed  he 
should  take  from  the  general  occupant;  and  considering, 

that 
(81). gee  note,  ants,  431. 
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t  the  grant  itself  affects  to  give  it  to  executors,  there  1602i 
lot  much  favour  due  to  the  objection,  that  the  exe-  jiT"*' 
or  as  executor  shall  not  take  under  the  grant  of  die    ,       ^. 

tntor.  WIter- 

Womrir. 

But  the  question  cemains,  if  he  does  take  as  executor, 

i  .or  has  not  this  Court  "considered  him  as  taking  for 

*.  benefit  of  those,  who  take  the  personal  estate?   In' 

>  case  of  intestacy  the  administrator  does'  take  for  the 

nefit  of  those,,  who  would  in  that  case-  take  it   Whe- 

tt  that  reasoning  will  enable  the  Court  to  say,  that  an 

Scutor,  who  will  not  be  permitted  in  this  Court  to  take    Stock   be- 

!  his  own  benefit,  shall  apply  it  for  the  benefit  of  those,  q™**hed  by  a 

10  gave  him  the  character  of  executor,  is  new*    I  ra-  w*   ° 

» incline  to  hold  it*.    The  case  of  stock  affords  some  .        ..    .  .    f 
^  is  subject  m 

efogy.    Under  all  the  Acts  stock,  cannot  be  given-  by  tjie  hands  of 
U  except  with  two  witnesses:  yet  this  Court  often  con-'  the  executor 
lers  it  given  without  witnesses ;  and  for  the  purpose  of  to  the  direc- 
residuary  bequest.    Lord  Thurloto  has  said,  the  exe-  tions  ef  Rhe- 
tor takes  it  as  executor;  but  takes  it  still  under  the  WiU»  even  for 

the 
rill :  yet  it  is  expressly  against  the  Statutes  requiring  f  *44l  1 

our- 

pressly  two  witnesses.     He  reasoned  it  thus:  that  the  « 

■^       J  #      pose  of  a  re- 

ft was  a  direction  to  the  executor  how  to  apply  it i  8|jaary  be- 

ough  it  was  not  devised  by  that  will.  quest. 


The  Lord-  Chancellor. 

is*  case  is  involved  in  great  difficulty  of  form,  ad  July  26*4* 
dl  as  turning  upon  one  or  two  considerable  questions, 
he  Master's  Report  does*  not  answer  the  inquiry.  The 
jaoter  was.  only  to  state,  what  the  interest  was.  The  re- 
rence  also  ought  to  have  been  to  state,  what  deeds,  ftc. 
tre  executed;  and  the  Court  ought  to  have  reserved  to 
lelf  the  question  as  to  the  right  to  the  property.  The 
[aster  has  reported,  that  this  property  was  a  chattel 
terest. 

The 
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The  considerations  are  very  different,  whether  it  » 
a  chattel  interest,  or  a  freehold  interest  in  this  Court 
cloathed  with  a  trust,  for  persons  claiming  the  personal 
estate.    I  do  not  wonder,  that  in  framing  the  second  ex- 
ception, great  difficulty  was  found,  what  expression  to 
apply  to  this  s$rt  of  property ;  for  upon  the  cases  I  have 
found,  it  very  difficult  to  determine,  under  what  phrase  to 
describe  this  interest.  If  I  had  been  aware  of  the  import- 
ance of  the  point  upon  the  second  exception,  I  should 
have  called  in  the  assistance  of  the  Master  of  tie  Rolls. 
The  question  seems  to  me  to  be  new :  what  is  to  become 
of  the  property  in  a  leasehold  estate  for  lives,  originally 
granted  to  a  man,  his  executors,  administrators,  and  as- 
signs, beyond  the  point  of  the  payment  of  the  debts. 
I  take  it  to  be  thoroughly  settled,  that  a  leasehold  estate 
for  lives,  if  of  a  freehold  character,  when  so  granted,  is 
assets  for-  the  payment  of  simple-contract  debts ;  and  is 
this  respect  at  least  this  freehold  is  distinguished  tnm 
•  all  other  freeholds.    But  it  has  never  been  decided  is 
specie,  what  is  to.  become  of  such  an  interest,  so  granted, 
after  the  debts  paid.    The.  case  in  that  respect  is  new; 
and  the  point  difficult;  for  every  Judge  has  avoided  s 
decision  upon  it. 


I  am  clearly  and  decidedly  of  opinion,  that  the  last 
proposition  of  this  exception,  that  these  estates  belonged 
to,  or  descended  upon,  the  heir  at  law,  cannot  be  main- 
tained. In  every  view  of  it,  and  subject  to  all  the  diffi- 
culties belonging  to  the  question,  my  opinion  is,  that  if 
the  executor  is  not  a  trustee  for  the  next  of  kin  or  those 
taking  under  testament  the  personal  estate,  he  has  him- 
self a  better  right  than  the  heir;  and,  without  going 
through  all  the  cases,  it  might  be  made  out  by  unqoe* 
tipnable  authority,  -  upon  a  reason  analogous,  to  those 
given  in  the  species  of  case,  that  I  am  about  to  mention* 
Where  a  tenant  pur  cutter  pie  had  made  a  lease  for  yean* 

and 

a  lease  for  year;;  and  died  daring  that  lease,  living  the  Cestui  que  vie. 

The  lessee  for  years  would  take  the  estate  itself. 


Tenant  pur 
outer  vie  made 
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ind  the  lessor  died  before  the  under-lease  expired,  the  1802* 

Cestui  que  vie  still  living,  the  lessee  for  years  would  in  ^^^ 

hat  case  take  the  estate  itself;  for  to  occupancy  there  v- 

ire  necessary  a  vacant  possession  and  a  filling-up  of  it  Watej*- 

>y  some  person,  who  meant  to  occupy;  and  no  one  could  •***• 

alter  upon  the  lessee  for  years.    Therefore. if  he  chose 

5.  occupancy:  a 

d  say,  his  leas^  should  merge  in  the  freehold,  the  estate  vacant  posses- 

fonld  be  full  of  him ;  and  he  would  take  it  as  his  own*  8i0n,  and  a 

Jo  the  executor  being  in  possession  of  the  estate,  and  filling  up  of  it 

he  estate  full  of  him,  it  is  impossible  that  he  can  be  a  by  some  per- 

rostee  for  the  .heir.    The  heir  is  therefor*  quite  out  of  80n»  wno 

he  case ;  and  the  question  is  between  those  claiming  megnt  to  oc* 

mder  the.  testament  and  the  next  of  kin,  and  the  ex$-     p^* 

sotor.  except  as  to  the  twenty-one  years ;  which  interest 

a  dearly  personal  estate;  and  passes  by  the  wilL. 


question  upon  the  authorities  is  involved  hi  great 
Loubt  and  obscurity. .  First,  without  presuming  to  state, 
'.which  of  the  authorities  are  niost  conclusive,  there  ap-  [  #443  ] 
sears  to  be  great  countenance  given  in  many  books  to 
he  same  sort  of  difficulty  in  making  the  heir  a  special 
jccupant  as  in  making  the  executor  one;-  for  if  thia  is 
1  descendible  freehold,  the  heir  takes  by  descent;  and, 
hat  it  is  so  in  a  sense,  is  excessively  difficult  to  deny 
ipon  Vaughan's  very  learned  and  able  argument  ( 82 ), 
iBuded  to  in  all  the  books  upon  this  subject,  and  particur 
arly  noticed  in  Mr.  Hargrove'*  note  (83).  Vaugharia.ex~ 
jvesskm  is  very  like  that  in  Seymor's  Cose  (84).  Voughon 
says  (85),  "  The  heir  hath  it  not  as  a  special  occupant; 
( for  if  so,  such  heir  were  an  occupant;  which.he  is  not; 
'.for  a  special  occupant  must  be  an  occupant;  but  he 
'  takes  it  as  heir,  not  of  a  fee,  but  of  a  descendible  firee- 
'>hold;  and  not  by  way  of  limitation,  as  a  purchase,  to 

"the 

32)  Holden  v.  Smallbrooke,Vavgh.  187.  (84)  10  €0.  05. 

[83)  Co.  Lit.  41,  b.  n.  241.  (85)   Vangh.  201. 
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"•  the  heir,  ~  but  by  descent ;"  &c.  He  then  cites  Bractcn, 
to  prove,  that  an  assize  of  Mort  dC Ancestor  might  be 
maintained  by  the  heir.  Lord  King  seems  also  to  think, 
that  the  question!  as  a  question  of  assets,  must  be  cdna- 
dered  both  with  reference  to  taking  as  special  o&upaat 
and  in  some  other  character  (86).  Lord  Coke  in  Seymoft 
Case  says,  he  is  special  occupant,  but  in  a  manner,  b 
other  books  it  is  said,  that  he  is  not  only  special  occupant, 
but  he  takes  by  descent.  I  do  not  quite  understand 
this  sort  of  language.  But  with  this  sort  of  language 
as  to  the  title  of  the  heir,  it  is  a  clear  fact,  Ait 
long  previously  to  the  Statute  of  Frauds  die  obeem- 
tion  of  the  Courts  was  thrown  upon  the  effect  of  the* 
grants  of  an  estate  to  a  man  and  his  assigns,  to  a  mm, 
his  executors,  and  assigns,  or  his  executors,  admini- 
strators, and  assigns.  That  Statute  upon  reading  it  does 
not  appear  intended  to  apply  to  such  grants.  Prom  the 
•eArly  cases  the  question  seems  to  have  arisen,  whether 
these  estates  were  devisable ;  and  it  was  held,  that  they 
were:  not;  though  they  had  a  descendible  nature  about 
them.  Upon  the  Statute  the  observation  is  very  proper, 
that  if  the  executor  was  considered  as  special  occupant, 
as  the  heir  was,  it  is  very  singular,  that  there  is  no  ex* 
press  provision  as  to  estates  so  granted  to  executors.  V 
previously  the  executor  was  considered  as  being  the  spe- 
cial occupant,  or  "  in  a  manner  "  or. "  as  it  were  *  specU 
occupant,  this  Statute  has  not  aaid,  what  is  to  become  d 
the  estate,  in  case  there  is  such  a  special  occupant;  tat 
tmly,  in  case  there  is  no  special  occupant ;  and  then  only 
declares,  .that  it  shall  be  assets  in  the  hands  of  the  ese- 
etitor,  or  administrator.  It  is  necessary  therefore  to  iff* 
quire,  what  was  conceived  upon  this  subject  previooly 
to  the  Statute ;  which  is  to  be  collected  from  the  older 
books.  The  passages  are  referred  in  the  more  modem 
books.    Most  of  them  are  in  Westfaling  v.  WestfaUng; 


(86)  Duke  of  Devon  v.  Atkins,  2  P.  If?//.  880. 
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ittfl  T  have,  found  Lord  Hardwieke's  judgment  upon  that 
awe.     The  Duke  of  Devon  v.  Kinton,  first,  before  Lord 
Cbtcyer  (87),  and  afterwards  before  Lord  fii»^  (88),  was, 
icoording  to  the  report  m  Vernon,  a  lease,   in  which 
ntginally  the  grant  was  to  a  man  and  his  heirs,  in  the 
enqe^  in  which  those  words  are  used  as  special  occupant : 
mt   in  Peere  Williams  it  appears  originally  grafted  to. 
rdstees.    The  heir  however  might  be  in  a  sense  repre- 
teftted  as  special  Occupant  of  the  equitable  interest  .The 
Counsel  seem  to  have  been  taken  to  be  clear,  that,  if 
lermitted  to  go  to  the  administrator  without  devise,   it 
rould  be  assets  for  payment  of  debts  generally.     The 
Lord  Chancellor  states,  that  it  is  made  personal  estate. 
Hie  difficulty  upon  that  is,  what  is  the  nature  of  the  estate 
a .  the  executor  ?    Is  it  freehold  ?    If  so,  how  is  it  assets. 
for  simple-contract  debts  ?   If  it  is  to  be  considered  assets 
*  for  simple-contract  debts,  as  personal  estate,   and  the 
affect  of  the  Statute  is  to  be  laid  out  of  the  question,  upon 
irhat  principle  is  it  personal  estate  to  the  extent  of  pay- 
ing simple-contract  debts,  and  no  farther  ?    It  is  difficult 
to  know,  how  a  principle  of  law  can  work  that  distinc- 
tion; though  a  Statute  might.     But  the  Statute  is  laid  out 
of  the  question ;  and  upon  the  whole  reasoning  it  is  inti- 
mated, that  it  would  be  so,  because  it  is  personal  estate. 
En  wh^t  sense  personal?    Upon  the  executor's  death  who 
woAild  take  it?    If  he  dies  without  an  executor  would  it 
go  to  the  administrator  de  bonis  non?    Would  it  go  ta 
the  representative*  of  the  executor  ?  That  is  left  in  doubt 
Would   it  be  freehold  estate  in  the  man,  who  first  got 
possession  ?  That  is  left  in  doubt.     But  the  clear  opiniou 
of 'Lord  Cowper  was,  that,  whatever  was  the  nature  of  the 
interest,  it  was,  independent  of  the  Statute,  assets  for  all 
creditors  generally.    It  does  not  rest*  upon  that  authority 
only:  that  case  coming  afterwards  before  Lord  King;. 

and 


1802. 


(87)  2  Vern.  710. 


Vol.  VII. 
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kins, 2  P.  Will.  380. 
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mod  the  account  of  Lord  Co*^'*  vpb&mim  4bfe  alfr 
neritof  Lard  ZW&o*  feeing,  tiot  only  that  the  ettatew* 
aiwtD,  but  that  it  was  distributable,  The  diflfclAf^pflB 
this  ease  is,  that,  when  it  is  said,  the  premises  ate  fm- 
ttonal  estate  as  naturally  as  if  limited  originally  te  exe- 
cutors, that  involves  as  much  difficulty  as  the  questo, 
.  what  is  to  become  of  the  estate,  if  granted  origmaDy  to 
-the  executor ;  and  all  the  doubts,  that  I  before  stated, 
ocour  upon  that  What  is  to  become  of  it,  If  the  exec* 
tor  dies  Without  a  representative  t  Is  the  administrate 
de  bofiis  won  to  have  it:  the  executor  of  the  attes- 
tor, &c.  ?  AH  that  is  left  undetermined  by  tie  iaagmge 
of  these  cases. 


[  #446  ] 


The  case  of  Oldham  x*  Pickering,  in  a  gnat 
books,  was  also  a  case  long  before  the  Statute  oKfce.IL 
and  therefore  does  not  at  all  determine,  what  would  kfc 
been  the  opinion  of  the  Court,  if  it  had  been  suhsaqpnt 

* 

*  to  that  Statute.  That  was  an  original  lease  to  a  urn 
and  his  assigns  pur  outer  vie.  There  was  no  ■■■gMWt 
of  it :  therefore  it  is  directly  within  the'  Statute.  The 
Judges  were  of  opinion,  the  Statute  made  it  assets  far 
debts :  but  beyond  that  they  left  it.  just  whore  it  ffl* 
But  it  is  to  be  observed,  that  is  a  case,  to  which  jmms  of 
the  doctrine  of  this  Court,  as  applied  to  grants  origsuij 
made  to  a  man,  his  executors,  administrators,  sal 
assigns,  could  be  applied ;  for  that  is  a  case,  in  whsh 
•the  executor  is  treated  as  being  a  special  occupant;  sad 
this  Court  has  considered  him  with  reference  to  that*  aid 
.also  as  being  personal  representative.  It  was  their  .sfn 
by  force  of  the  Statute,  not  the  grant;  and  therefore  tbt 
had  nothing  to  do  with  the  question,  if  that  gnat,  hsd 
originally  contained  the  word  "  executor*."  I  am  ■* 
surprised,  that  great  difficulty  occurred  to  diem  upoa  tie 
point,  what  would  become  of  it  after  the  debts  paid.  It 
is  not  easy  to  determine  that  in  case  of  the  death  of  the 
executor.    In  Cartkew  Lord  Holt  even  doubts,  whether 

it 


bfwoulcl.aot  be^mcte  Jor  legacies;  and  if  so,.. it  is  v«y 
jj)Bpfijlf4o$ayf  U  would  not  for  the  residue ;  which  is  in 
gpjtfrture  of  legacy.  Bythe  npfe  in  /W*  Williams  to 
%%4jPute  qf  Desxm  y.  Atkins*  which  note  being  in  the 
pttt  edition  of  that  .book  is  of  some. authority/  it  seems 
tf&ave  been  the  opinion  of  the  author  of  that  note,  that 
perewas  an  equity  1d' say,  if  the  executor  or  admini- 
j£mtor  took  it  as  a  special  occupant,  the  effect  of  his 
pbaracte?,  as  executor  or  administrator!  should  fix  upon 
bas  leg?l  title  as  such  an  equity  for  those,  who  -claim 
the  personal  estate,  to  make  him  a  trustee. 


w 


1809. 


v. 

WATXMr 

WORTiJ. 


.  In  Westfaling  v.  Westfaling  it  appears  from  Lord  Hard- 
wfcjtf's  notes,  that  several  points  were  made.  It  iras 
beard  in  May  1746 ;  and  his  Lordship  took  time  till  the 
tfth  <if  April*  1747,  to  consider.  The  Duke  of  Devon  v. 
Ktnton  was . cited ;  and  there  is  a  reference  "  Quod  vide? 
fcwfck*  I  understand  as  a*hint  to  himself  to  refer  to  the  [  *447  /] 
original  case.  Great  stress  Was  laid  upon  that  decision. 
Vke.  case  was  argued,  very  fully;  and  it  was  insisted,  that 
m -estate  pur  outer  vie  to  &  man,  his  executors,  adrai- 
fttftrators,  and  assigns,  was  assets  for  debts  before  the 
Statute.  Lord  Hardwicke  says,  there  are  four  questions : 
two  of  law1;  and  two  of  fact.  First,  as  to  the  advowson, 
be  held  an  advowson  in  gross  to  be  assets  by  descent  at  Advowson  in 
Common  Law  for  specialty  debts,  upon  the  authority  of  gross  asset*  by 
Co.LH.374>,b.  Sir  Thomas  Jones*  Robinson  v.  Tonge  (89) > 
before  Lord  i£fag;  in  which*  the  general  question  was  re- 
ferred  by  the  Lords  ;  and  all  the  Judges  agreed,  that  an  ,  , . 
advowson  in  fee-simple  is  assets  in  the  hands  of  the  heir 
far  the  debts  <  of  the  ancestor.  Secondly,  as  to  the  lease 
pmr  outer  vie-;  he  held  such  a  lease  to  A.f  and  his  heirs, 
mm  within  the  Statute  of  Fraudulent  Devises  as  to  spe- 
cialty creditors:  plainly  within  the  words  and  meaning; 

and 


descent  at 
Common  Law 


(89)  3  Bro.  P.  C.  566.  %P.WUL  398. 

FF2 


Rfpley 

V. 
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1802.  and  he  agreed  with  Lord  Cowper,  2  Ferw.  719:  and  he 
farther  declared,  that  a  lease  pur  outer  vie,  whete 'theft 
is  no  special  occupant,  though  devised,  is  by  the  Statute 
Water-  of  Frauds,  assets  in  the  hands  of  the  executor  to  pay 
worth.  d(ibts  generauy .  for  that  Statute  in  effect  made  him  spe- 
cial occupant  in  all  such  leases,  as-  if  inserted  therein. 
Lord  Hardwi eke  then  refers  to  QRoU.Ab.  151  (90),  and 
Lord  Cowper  &  judgment  in  The  Duke  of  Devon  v.JBs- 
ton,  and  the  reasoning  of  Lord  Holt  in  Oldham  ?. 
Pickering ,  and  in  Carthew.  In  the  case  in  Roth  Abr. 
it .  seems  held,  that  an  executor  might  be  a  special  oc- 
cupant; and  a  case  (91)  immediately  follows,  in  which 

it  is  said  the  executor  shall  not  be  a  special  occupant, 

• 

because  it  is  a  freehold;  which  cannot  descend  to  the 

executor.     Lord  Redesdcde  in  an  opinion  I  have. sea 

says,  great  confusion  has  arisen  upon  that,  by  not  referring 

£  #448  ]      *  to  a  case  vsxJDyer  ( 92) ;  from  which  it  is  collected,  Alt 

the  executor  is  treated  clearly  as  having  a  freehold  e§- 

•  tate.     But  still,  if  a  freehold,  it  is  in  contemplation  of 

this  Court  a  freehold,  that  has  got  into  the  executor; 

» 

and  the  question  is,  whether,  he  holds  it  as  freehold. fcr 
•his  own  benefit  in  this  Court.  If  the  executor  is  to  be 
considered  as  special  occupant,  the  Statute  takes  no  no- 
tice of  him  as  such.  I  do  not  know  how  to  state  the 
principle,  that  the  executor  is  to  be  considered  a  specU 
occupant,  better  than  it  is  expressed  in  Bacon  s  Abridf- 
.  went  ($3);  which  has  brought  all  the  subject  together; 
and  which  is  very  well  filled  pp,  as  to  the  late  cases,  hj 
Mr.  GwiUim.: 

"If  a  lease  be  made  of  land. to  J.  &,.  his  executon 
"  and.  assigns,  -.during  the  life  of  B.9  the  executors  of 

j 

(90)  2  RoU't  Abr.  251,  G.         .{92)  Dy.  328,  pi.  10.  Irt 
pi.  2.  Windsor* $  Case,  3  tarn.  & 

(91)  2  RoW»  Abr,  G.  pi.  &  (93)  2  JBat.  Ab.  277. 
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fc  shall  be  the  special  occupants,  if  he  dies  in  the  1804. 

of  2?.;  for  though  it  be  a  freehold,  which  in  course        tj!^7!1_ 
law  would  not  go  to  executors,  yet  they  may  be  v. 

gned  by  the  particular  words  in  the  grant  to  take        Watr^t 
iccupants:  and  such  designation  will  exclude  the  ^ 

ipation  of  any  other  person;  because  the. parties 
nselves,  who  originally  had  the  possession,  have     * 
i  it  by  this  appointment : " 
• 

1  the  reasoning  is  analogous  to  rents ;  of  which,    No  special 

an  incorporeal  hereditament,  there  could  be  no  occupancy  of 

|  occupant.     Therefore  if   it  was  granted  to  A*  a  rcnt;  ^mf 

j  the  life  of  J?.,  by  the  death  of  B.  there  is  an  J11  ^T*0™1 

f  the  grant :  but  if  to  the  heirs,  &c.  then  it  is  ,       .  -  ^ 

the  executor  should  be  quasi  occupant  (94):  that  y^^  &c#  „0 

should  take  under  the  appointment  and  designa-  named  in  the 

f  the  grantor,  the  person  having  a  right  to  desig-  grant,  the  ex- 

pcho  should  take  it,  *  ecutor  is  said 

to  be  quasi 

en,  as  to  the  Statute  14  Geo.  II,  we  must  look  a'°CCr^ui  1 
to  the  history  of  the  law  for.  the  intention  pf  it. 
suppose  this  sort  of  grant  to  A.,  his  executors  and 
istrators,  during  the  life  of  another,  not  at  all 
t  the  Statute  of  Frauds :  if  so,  it  should  seem  not 
within  the  Statute  14  Geo,  II.  If.it  is  to  be  said 
is  sense  to  be  within  the  former,*  in  the  words  of 
HardwickCt  "  that,  where  it  is  granted  without  men- 
ingthe  executor,  the  effect  of  the  Statute  is  to  make 
p  to  the  executors  and  administrators,  as  if  they 
e  named,"  then  you  take  this  circumstance,  that 
en  the  two  Statutes  the  question  had  arisen,  what 
o  become  of  such  an  estate  under  the  effect  of  the 
te  of  Frauds ;  and  the  Court  was  of  opinion,  the 
tor  or  administrator  as  such,  could  keep  it  against 
^plication  in  a  Court  of  Law,  notwithstanding  any 
pf  (he  ixe^t  of  kin  or  under  a  will  in  the  Spiritual 

Court. 

* 

(94)  See  the  note,  ante,  431  • 
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v. 
XFatbr- 
worth. 


1802.         Court   That  opinion  however  was  doubted.    Lord  Jtoll 
doubted,  whether  legatees  should  not  take  it;,  and  vtty 
considerable  doubt  was  entertained  in  this  Court  upon 
the  subject.    The  Statute  was  therefore  faade  to.  exclude 
all  doubts.  .  'first,  take  it,  where  the  exectttoro  and  ad- 
ministrators were  not  named :  the  doubt  was,  to  whom, 
it  was  to  go  aftes  the  debts.    It'  seems,  the  Legislator^ 
would  have  left  the  matter  very  short  of  a  rational  and 
prudent  purpose,  if  they  had  said  simply,  it  should  go 
among  the  next  of  kin.    How  is  it  to  go  among  thea^ 
supposing,  there  was  no  other  claim  ?    If  one  dies,  be 
took  it  as  personal  estate:  does  it  become  real  estate 
afterwards ?    If  more  than  one:  is  it  to  be  divided;  and 
each'  aliquot  part  to  become  freehold  ?  Was  it  intended, 
that  in  all  cases,  where  there  was  a  will  of  personal 
estate  generally,  unless  executed  with  three  witnesses 
it  should  not  touch  this  interest:  which  as  to  the  ckiffl 
of  the  next  of  kin  would  be  personal  estate  ?  I  have  a 
strong  inclination,  that  the  meaning  was,  that  the  re* 
[  +450  ]      +duum  of  such  an  estate  should  go  with  the  rest  of  die 

personalty,  where  there  was  a  will ;  and  to  the  next  of 
kin,  where  there  was  an  intestacy;  and  that  the  language 
of  that  Statute  would  bear  out  that ;  and  it  would  be 
more  extraordinary,  that  .persons  claiming  by  bequest 
should  not  have  been  attended  to,  when  upon  the  Statute 
t  of  Charles  II.  Lord  Holt  doubted  as  to  legacies.  The 
question  is,  whether,  if  the  executor  has  the  interest  a* 
in  the  pature  of  a  freehold,  he  is  not  a  trustee  in  equity 
for  the  persons  taking  the  personal  estate;  and  avrffl, 
not  attested  by  three  witnesses,  will  give  them  a  title  to 
call  upon  him  for  their  benefit ;  he  having  the  interest  in 
him;  and  the  interest  not  having  passed  from  him.  I 
think,  that  is  the  case  in  a  Court  of  Equity;  for  I  can* 
not  think,  how  it  should  be,  that  such  a  property  in  an 
executor,  independent  of  any  Statute  assets  for  simple* 
contract  debts,  from  the  fact,  that  it  is  in  him  as  exe- 
cutor as  well  as  special  occupant,   does  not  give  that 

title  i 
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Ale;  Because  ft  hae  ki  hbri  the  nature  of  personal  estate* 

V  to,  I  cannot  state  the  principle  fop  saying,  it  should  be 
pMM&al  estate  to  the  point  of  giving  creditors  a  claim 
tpon  it,  and  no  farther.    The  character  of  executor  stiU 

in  him.  He  is  no  less  executor,  because  after* 
he  is  special  occupant.  If  the  character  of  exe- 
ifftOr  rapes  a  trust  .in  him,  and  an  interest  in  others*  to 
Afct  point  of  giving  interests  to  all;  who  can  claim  It 
as-  pessonal  estate,  it  is  personal  estate..  *  This  waa  the 
opinion  of  Lord  Cowper  and  of  Mr.  Peere  Williams;  and 
SirotiB  tie  a  whimsical  state  of  the  law,  that,  considering 
ft  freehold,  it  should  be  in  the  power  of  the  ordinary  to 
dispose  of  it  ultra  the  debts.  To  the  heir  it  could  not 
go,  for  the  reasons  I  have  stated.  It  must  therefore  r&* 
AUn  with  the.  creditor.  The  opinion  of  Lord/fardtat  e£& 
afao  to  a  very  considerable  extent  is  in  favour  of  this. 
J0  admit,  it  would  be  assets  for  debts;  and  vn  William* 
ILJekyl,  Lord Hardwicie  says,  "The  estate  is  a  term 
*«  for  three  lives,  not  created  originally  as  a  descendible 

*  freehold  to  go  to  the  heir  as  special  occupant,  but  to 

V  the  lessee,  her  executors,  administrators,  and  assigns ; 

*  so  that  the  executor  of  the  first  lessee  must  take  thia 
m  ast  a  special  occupant  ttnde*  the  limitation  "  (98). 


WSi 


wo«t*w 


[•451] 


Lord  Hardwicke  seems  to   consider  it  for. that  as 

... 

personal:  estate.  Lord  Kenyan  also  seems  to  consider  it 
personal.  But  if  not,  it .  must  now  be  determined,  what 
is  to  become  of  it.  If  he  takes  it  beyond  the  debts  as 
special  occupant,  then,  if  he  should  not  have  an  execu-r 
',  (for  an  administrator  de  bonis  non,  ia  not  sufficient 
r  the  original  grant)  would  an  administrator  durante 
minori  estate  take  it  ?  A  second  executor  vfould  be  one 
taking  it  for  his  own  benefit  without  any  description  of 
persons  to  take  after  his  death.  Then  if  he  dies  during 
the  life,  his  case  would  fall  directly  within  the  terms  of 
the  Statute  of  Frauds ;  and  it  would  be  asjseta  for  bis; 

debts; 
(})B)  2  Vc$.  083, 
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debts;  and  then  under  the  Statute  14  Geo.  II.  would  go 
to  his  next  of  kin.  It  would  be  very  extraordinary,  tbpt, 
if  such  an  estate  was  given  to  A.,  bis  executors,  adni- 
nistrators,  and  assigns,  and  he  should  die,  his  .executor 
paying  the  debts  should  hold  it  entirely  for  hi*  ojrn 
benefit;  but,  if  that  executor  should  die,  his  executor 
should  take  it  under  the  two  Statutes;  and  by  the  first 
Statute  pay  the  debts,  and  by  the  other  hand  it  .over  to 
the  next  of  kin  of  the  first  executor* 


[  *452  ] 


There  is  very  arduous  difficulty  in  this;  But  I  rather 
think*,  in  Equity  such  a  freehold  estate,  originally  granted 
to  A.,  his  executors,  administrators,  and  assigns,  though 
devisable  as  to  the  legal  interest  only  with  three  witnesses, 
has  been  considered  as  belonging  to  those,  who  take  the 
personal  estate,  by  an  equity  "attaching  upon  the  chfe 
racter  of  executor  as  executor,  and  there  is  extrape 
•  difficulty  in  saying,  the .  administrator  should  take  for 
his  own  benefit.  It  is  the  same  as  the  case  of  stocE; 
which  is  to  be  disposed  of  by  will  only  with  two  witnesses: 
but  Lord  Thurlow  said,  where  it  is  not  so  bequeathed, 
devolving  upon  the  executor,  it  devolves  upon  him  as 
executor,  in  trust  for  those,  who  are  entitled  to  the  per- 
sonal estate.  This  is  according  to  the  idea  of  Lord 
Redesdale ;  and  that  is  confirmed  by  a  conversation  I 
had  with  his  Lordship,  which  produced  a  passage  in  the 
Legacy  Act  (99);  for  it  was  necessary  to  consider,  how 
the  duty  was  to  be  collected  upon  estates  pur  outer  me; 
where  they  happened  to  be  personal  estate ;  ancf  a  clause 
was  introduced  into  the  Statute,  that  they  should  .he 
valued :  the  Legislature  leaving,  as  they  found  it,  hot 
much  was  to  be  personal  estate. 


Upon  this  case  therefore  I  am  of  opinion,  that  this 
interest  can  in  no  event  go  to  the  heir;'  that  it  does  not 
belong  to  the  administrator;   and,  as  to  the  point  be- 
tween 
(09)  Stat  36  Geo.  III.  p.  $2.  sec.  20. 
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tween  the  next  of  kin  and  the  residuary  legatees,  that 
the  executor  is  in  this  Court  a  trustee  for  those/  to 
whom  the  testator  has  given  the  personal  estate  by  a 
wiU  sufficient  to  pass  personal  estate;  and  therefore 
he  must  be,  considered  as  holding  it  for  the  residuary 
legatees  (100). 

Upon  die  other  question,  this  is  to  be  distinguished 
from  the  cases  of  disposition,  being  a  case  of  contract ; 
and  the  value  of  the  property  enjoyed  as  real  estate  dur- 
ing the  partnership ;  for  it  could  be  in  no  other  form ; 
and  the  contract  applying  to  every  purpose  of  a  testator 
at  liberty  to  dispose  with  reference  to  the  obligation  of 

his  contract,  I  am  of  opinion,  it  is  personal  estate. 

•  «         •  • 

•'  Declare,  that  the  money  arising  from  the  sale  of  the 
sugar-houses  and  premises,  &c  is  to  be  considered  as 

*  personal  estate ;  and  that,  with  regard  to  the*  leases 
jmr'  outer  vie,  the  produce  of  those  estates  is  in  like 
manner  to  be  considered  the  testator's  personal  estate. 
They  remain  freehold  estates  to  the  purchasers  un- 
doubtedly. 

<100)  Post,  Vol.  XVIII,  273. 
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1802. 

BELL  v.  PHYN.  J"b  20'*> 

'        20**. 

TAMES  PHYN,  Alexander  Ellice,  and  John  Inglis,    Real    estate 

carrying  on  business  in  partnership,  Phyn,  in  one-  purchased 
tjiird,    the  others  in  unequal  shares,    as  merchants  in  Wlth  a  ?art" 

J  and        nership  fund 
9  held  to  have 
descended  to  the  heir  against  the  claim  of  the  residuary  legatee. 

Bequest  to  the  .  testator's  three  children  to  be  equally  divided  be- 
tween them,  snare  and  share  alike,  bat  in  case  of  the  death  of  any 
without  beiug  married  and  having  children,  the  share  of  such  child 
so  dying  to  be  divided  between  the  surviving  children,  and  so  if  one 
1  should  only  survive  :  one  being  married  and  having  a  child,  her  share 
vested. 

Exoneration  of  the  heir  from  a  mortgage,  the  personal  debt  of  the 
ancestor. 
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imt.  London,  in  1791  joined  with  George  Skandia  the  pa* 
chase  of  a  plantation  in  the  island  of  Gnemad*,  with 
the  stock,  &c.  for  the  sum  of  25>00Q/,;  of  which  no 
P*i* .  40QO&  was  paid  .  immediately  out  off  the  partnership 
funds  of  Phyn,  EUice,  and  Inglis;  and  the  leauondo 
of  the  purchase-money  was  secured  by  bom}  and  a 
mortgage  on  the  estate;  The  estate  was'  accordingly 
conveyed,  and  the  stock,  &c.  assigned,  subject"  to  a 
term  for  2000  years,  in-  trust  to  secure  £1,0001*  to 
Shand,  hi3  heirs,  executors,  administrators,  and  assigns, 
respectively;  and  Shand  conveyed  and  assigned  Id 
Phyn,  Eltice,  and  IngUs,  their  heirst  executors,  admma- 
trators,  and  assigns,  respectively,  two-thirds  of  the  estate 
and  stock,  Subject  to  the  payment  of  12,666&  IS*.  4i 
the  residue  of  the  consideration  for  their  two-thirds; 
which  sum  they  severally  and  respectively  covenanted 
t  •  to  pay.  The  accounts  relative  to  the  estate  wert 
kept  in  the  partnership  books.  Farther  payments  were 
made  from  time  to  time  out  of  the  partnership  funds  tiH 
the  death  of  Phyn;  at  which  time  only  4000&  of  the 
principal  of  the  purchase-money  remained  due.  He  died 
in  December  .  1800 ;  and  by  his  will*  dated  the  26th  of 
October  1800,  after  giving  1000/.  a  year  to  his  wife  for 
life,  a  legacy  of  500/.,  and  all  bis  household  goods,  and 
[  •  454p  J  ♦  other  specific  artieles,  and  giving  his  son  60002.,  fce 
disposed  of  the  residue  thus :  "  As  to  all  the  rest,  residue 
"  and  remainder  of  my  personal  estate  or  effects  of  what 
"  nature  or  kind  soever  the  same  may  consist,  I  give  and 
bequeath  the  same  equally  between  my  three  chittren, 
George,  Jane,' and  Cdtharme,  to  be  equally  divided 
•between  them,  share  and  share  alike :  but  it  is  my  wish 
"  and  desire,  that  in  case  of  the  death  of  any  of  my 
"  children  (without  being  married  and  having  children) 
"  the  share  of  such  child  so  dying  shall  be  divided  be- 
"  tween  the  surviving  children ;  and  so  if  one  of  »y 
"  children  should  only  survive." 

'      *        "  The 
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^Ehe  testator  kft  hi*  widow  and  the  three  chfltbeh*  1*i*i 
lentioned  in  the  will  surviting.  His  daughter  Jame  b^TT 
larried  William  'Bell,  and  they  having*  one  child,  and  », 

fee  other  daughter,  filed  the  bill  against  the  testator's        Fhtm^ 
on,  who  was  his  heir  at  law,  and  one  of  his  executors, 
nd  against  the  widow  and  the  other  executors;  praying 
a  account  of  the  personal  estate,  &c;  that  the  sums 

#  7fi00i,  and  500/.,  produced  by  the  sale  of  the  tes- 
ator's  interest  in  the  Grenada  estate,  which  took  place 
iy  agreement,  and  subject  to  the  question,  maybe  de- 
lated to  be  part  of  the  personal  estate,  that  ooe-third 
if  the  residue  may  be  paid  to  the  Plaintiffs  Bell  and 
da  wife ;  and  that  the  other  two-thirds  may  be  secured, 
nut  the  interest  paid  to  the  other  Plaintiff,  and  the  De- 
fendant George  Phyn  respectively,  with  liberty  to  ap- 
-kf  for  the  principal,  when  they  shall  respectively  marry 
wA  have  children,  or  die  without  being  married  and 
laving  children. 

The  heir  by  his  answer  insisted,  that  the  estate  formed 
■>  part  of  the  capital  of  the  partnership ;■  and  submitted, 
hat  the  sums  of  7500£,  and  5001.  belonged  to  him 
Mf  real  estate ;  and  that  as  heir  at  law  he  was  entitled 

*  tb  have  the  testator's  share  of  the  40001,  remaining  due      [  *4>55  ] 
df  the  purchase-money,  being  one-third  of  two-thirds, 

paid  out  of  the  personal  estate. 

The  widow  by  her  answer  insisted  upon  her  right  to 
fewer.. 

Mr.  Romilly  and  Mr.  Steele  K  for  the  Plaintiffs  insisted, 
that  the  money  produced  by  the  sale  of  this  estate,' which 
the  heir  admits  to  have  been  purchased  with  the  part- 
nership property,  was  personal  estate. 

■  • 

Upon  the  other  point  they  contended,  that  the  share 
of  Mrs.  BeU  under  the  will  was  vested :  the  gift  to  the 

children 
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1802.        children  being  absolute  in  the. first  instance;  and  fle 

Phyn.  Mr.  Richard*  and  Mr.  Stanley,  for  die  Defendant 

George  Phyn,  and  Mr.  Hart,  for  the  Widow. 
This  is  not  a  question  with  creditors.  The  plantation 
was  purchased  by  these  partners  to  their  separate  we, 
independent  of  the  partnership.  In  this  estate- there- 
fore they  were  as  among  themselves  interested  in  thirds. 
The  creditors  of  the  firm  had  no  claim  upon  it  as -part- 
nership property.  The  only  difference  between  this  case 
and  Thornton  v.  Dixon  ( 1 )  is,  that  in  this  the  estate  was 
purchased  by,  and  conveyed  to,  the  partners  as  a  nerf 
purchase ;  and  wap  paid  for  out  of  the  partnership  fond, 
It  is  simply  the  case  of  a  man,  who  has  bought  a  fife- 
hold  estate  with  part  of  his  partnership  property ;  and 
left  it  to  descend.  Smith  v.  Smith (2)  is  a  strong  tine 
certainly. 

[  456  ]  Mr.  RomiUy,  in  Reply. 

This  case  is  argued,  as  if,  there  being  so  much  clear 
'  profit  from  the  partnership,  they  had  agreed  to  invest  it 
in  real  estate ;  and  taken  it  in  equal  thirds.  But  it  if 
admitted,  that  the  fact  is  directly  the  contrary;  that, 
though  the  estate  was  conveyed  to  them  in  equal  thirds, 
they  were  not  so  entitled,  but  in  the  same  proportions  as 
in  the  partnership.  They  were  in  fact,  notwithstanding 
the  conveyance,  trustees  for  the  partnership.  In  Smith 
y.  Smith,  after  all  the  facts  stated,  how  was  it  possible  to 
consider  that  partnership  property  ?  The  Lord  Chan- 
cellor went  expressly  upon  the  agreement.    What  dif- 

*  ference  arises,  whether  the  estate  purchased  with  tfce 

partnership  property  is  conveyed  to  one  partner  only,  or 

to 

• 

(1)  ZBro.  C.  C.  199.  600.      Crawthay    v.  3kwk, 

(2)  Ante,  Vol.  V,    189.      1  Swanst.  495,  and  Up  ft- 
Babnain  v.  Shore,  post,  IX,      ferences  in  the  note,  521. 
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to<all,  but  not  for  the  same  interests,  in  which  they  are         1803. 
entitled  to  the  partnership  property  ?    In  the  latter  case  iT**' 

they  are  equally  trustees.    Where  is  there  in  this  case  r. 

such  a  special  agreement  ?  The  general  doctrine  stated  Phtk. 
in  Thornton  v.  Dixon,  the  real  name  of  which  case  fa 
Thompson  v.  Dixon,  is  correct  j  and  Lord  Redesdale  said, 
lie  had  many  notes  to  the  same  point.  Suppose,  this 
partnership  had  turned  out  a  losing  concern ;  and  it  had 
been  necessary  upon  Phyri*  death  to  •call  upon  his  repre- 

* 

tentative:  would  it  not  have  been  said,  .the  real  estate 
was  to  go  to  his  heir ;  and  his  personal  estate  was  to 
make  up  that  demand  ?  Yet  that  circumstance  can  make 
no  difference  as  to  this  transaction;  which  was  not, upon 
any.  settlement  of  their  partnership  accounts.  For  what 
purpose  was  any  account  kept  in  the  partnership  books, 
unless  this  was  partnership  property  I  All  merchants 
open  distinct  accounts  of  every  adventure.  • 

The  Master  of  the  Rolls. 
Suppose,  this  was  partnership  property,  I  doubt,  whe- 
ther the  consequence  is  a  conversion.  There  was  no 
■•  occasion  to  call  for  it  for  any  of  the  purposes  of  the  [  *457  ] 
partnership.  It  remains  clear.  Estch  might  have  en- 
tered into  the  enjoyment  of  his  share.  Then  suppose 
all  die:  why  is  it  to  be  ^considered  personal  property, 
something  different  from  what  it  really  is,  as  between 
the  real  and  personal  representatives  (  3 )  ? 


The  Master  of  the  Rolls. 
Upon  the  first  point,  I  doubt,  whether  there  is  quite     JvnelQth* 
enough  admitted  by  the  heir  to  shew,  that  the  estate  at 
Grenada  could  be  considered  in  a  proper  sense  partner- 
ship 

(9)  Ripley  v.  Waterworth,  the  preceding  ca*e,  and  the  re- 
ferences.   See  the  notes,  ante,  Vol.  I,  45,  204. 
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-3802.         ship  property  at  the  death  of  Pftyn.   .But  even  if  it  ato 


jj^jT  be  so  considered,  upon  the  authority  of  the  case  faefine 

r#  Lord  Thurlow  I  am  obliged  to  decide  in  favor  of  the  Mr. 

Pay*.        That  case,  as  k  appears  in  the  Register's  Book,  does 
not  differ -materially  from  the  Report.   The  building*,  && 
.upon  one  piece  of  the  land  were  purely  for  the  paw 
poee  of  the  trade*    The  other  piece  of  land  likewise  *as 
purchased  for  the  purposes  of  the  trade ;  and  held  fcjr 
-the  partners  in  &e  shares  and  proportions,  in  whkh  Aqr 
iw»  interested  in '  the  trade.    Joseph  Dixon,  one  of  the 
partners,  had  before  his  death  acquired  five-tenths,  ont- 
half.    He  died,  leaving  a  widow,  a  son,  and  a  daughter. 
'The  sob  was  let  in;    and  received    half   the  profte. 
Upon  his  death  the  daughter  was  let  in;*  and  rteoied 
half  the  profits.    She  married  the  Plaintiff;  and  erecsted 
a  conveyance  upon  trusts,  the  last  of  which  was  to  her 
husband  in  fee.    Upon  her  death  be  insisted  upon  the 
conveyance  to  him  of  her  half  of  those  two  pieces  of 
land.     The  widow  by  her    answer  insisted,    that  the 
moiety  of  the  profits  was  wrongfully  received  by  her  am 
and  daughter :  the  buildings  and  premises  purchased  fer 
the  purposes  of  the  trade  being  as  well  as  the  stock  to 
I    458  J      •be  considered  a  chattel:  one  moiety  therefore  coarf- 
tuting  part  of  the  personal  estate  of  Joseph  Dixon.  TheB, 
if  it  was  to  be  considered  real  estate,  she  insisted  up« 
her  tide  to  dower.    Rut  she  was  interested  in 'having  it 
considered  personal  estate.    The  question  therefore  ** 
whether  it  was  to  be  considered  real  or  personal  estate. 
The  decree,  pronounced  at  some  distance  from  the  hear- 
ing, was,  that  it  was  to  be  considered  -  real ;  and  the 
Plaintiff  was  entitled  to  his  wife's  moiety  under  the  set- 
tlement. 

That  authority  therefore  goes  the  full  length  of  A* 
point  for  the  heir;  for,  even  if  this  was  partnership  pro- 
perty, there  was  nothing  done  by  the  partners  to  alter 

*  the  nature  of  it.    This  .sum  therefore,  for  which  the  es- 

ftte 
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fete  told,  must  be  considered  of  the  nature  of  real  estate*,         .tael 
mi  there  must  be  a  reference  to  the  Master  to  settle 


be  widow's  dower.  ' 

V: 

Phyw. 

Another  question  was  made,  whether  hi  the  event    The  expres- 
Ifips.  Bell  took  a  vested  interest  in  her  share  of  the  sion  "  without 
RttMue  under  the  will  of  her  fether.    I  am  of  opinion,  "being  mar- 
be  "  expression  "  without  being  married "  must  be  eon-  "  ™e<*  *  in  a 
toued,  "  without  having  ever  been  married."    Lord  AU  ^^^ 
pmniey  in  Maberley  v.  Strode  (At)  says,  that  is  the  com-  ^    common 
Bson  acceptation  of  the  wofcd  "  unmarried."    As  to  the  aeceptation 
ither  expression    "  and    having   children, "    it  may  be  «  without  hav- 
ttntended,  that,  though  she  cannot  now  die  unmarried  "  ing  ever 
irithin  the  meaning  of  this  clause,  yet  if  she  dies  with*  "  been  mar* 
M&  leaving  children,  the  share  shall  go  over:  for  the  "ried." 
pard  "  and"  must  be  taken  to  be  "or;"  as  it  was  in  the    The  word 
Base.  I  have  mentioned  (5).     Indeed  the  contingency  of  "  children," 
*  dying  unmarried  and  without  children,  cannot  properly  [•459]  le8aUJ 

be  said  to  mean  any  thing  more  than  the  latter  event;    . .    . 

•    •  °  .       stoned,  is  qon- 

u,  legally  speaking,  there  can  be  no  children  without  a  fiD€(j  t0  j0J^t|- 
marriage  ( 6 ).  Therefore  to  give  effect  to  all  the  words  mate  children, 
it 'is  almost  necessary  to  construe  the  copulative  as  dis-  "And"  eon* 
jnnctive.  strued  "  qr  " 

to  give  effect 

>  Supposing  that  done,  the  question  is,  what  the  testator  to  •*'  ^e 
meant  by  dying  without  having  children.  These  words  word8» 
admit  of  different  constructions;  which  are  stated  in 
Pinbury  v.Elkin(7).  The  first  is  out  of  the  question 
here :  the  word  being  "  children."  The  third  sense,  a 
person  dying  without  leaving  issue  at  the  time  of  his 
death,  undoubtedly  is  the  only  construction,  that  can  be 
put  upon  these  words,  wherever  the  interest  is  limited  to 

the 

<4)  Ante,  Vol.  Ill,  450.  (6)    Ante,  Cartwrigkt  v. 

.  (5)  See  ante,  other  cases .     Vawdry,  Vol.  V,   530 ;     sefc 
referred    to    in     the    note,     the  note,  534. 

Vol.  Ill,  452.     Weddell  v.         (7)  1  P.  Will.  503. 

♦  •         •  • 

Mvndy,      Turner    v.     Moor, 
VI,  341,557. 
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1803.         the  parent,  and  the  capital  to  the  children,  but  given 
^T***"  over,  in  case  the  parent  dies  without  children.    Then  it 

Vm  ■  must  mean,  if  there  are  none  at  the  death  of  the  parent; 

Phyn,  for.  then  the  provision  is  intended  to  be  made.  But,  by 
this  will  nothing  is  in  any  event  given  to  the  grand-chil- 
dren; but  every  thing  in  th$  first  instance  to  the  children: 
whether  to  remain  with  them  absolutely,  or  to  go  over, 
is  made  to  depend  upon  a  contingency;  which  is  Ait 
of  having  children:  either  having  them  born,  or  leaving 
them  at  his  death.  It  is  not  very  reasonable,  that  if  his 
children  should  have  children,  who  should  live  to  require 
an  expensive  education,  or  to  contract  marriage,  it 
should  be  out  of  the  power  of  the  parent  to  touch  the 
capital  for  either  of  those  purposes,  on  account  of  the 
possibility,  that  the  children  might  die  in  the  life  of  the 
parent;  though  the  only  consequence  of  surviving  the 
parent  would  be,  not  that  the  children  would  take  any 
thing,  but,  that  the  parent  might  dispose  of  the  whole  as 
he  thought  fit.  The  intention  was  to  enable  the  parent 
[  #460  ]      ♦  to  make  a  provision  for  the  children;  which  might  be 

in  the  life  of  the  parent  as  well  as  after  the  death.;  that 
if  the  children  should  live  to  marry  and  have,  children, 
they  will  require  more  than  the  income;  and  then  the 
capital  shall  be  at  their  disposal:  but,  if  they  should  not 
live  to  marry  or  have  children,  then  it  shall  go  over. 
This  is*  the  most  likely  construction;  and  does  no  vio- 
lence to  the  words  according  to  the  case  in  Peere  WU> 
Uafns.  In  the  event,  that  has  happened,  therefore, 
Mrs.  Bell's  share  is  vested* 

There  is  no  question  as  to  the  exoneration.    It  re- 
mains the  testator's  debt  ( 8 ). 

(8)  See  War'mg  v.  Ward,  ante,  332;  and  the  reference*. 
335. 
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Before,  tbe 
Lord  Chan* 

CBLLOR 

RAINSFORD  «.  TAYNTON.  ilfarcAd/*,. 

TAYNTON  .r.  H  ANN  AY.  •bfrtttfc- 

27* A.  •  • 
UfflV  HANNAY  died  in  iWta  in  September  1795,    Administra- 

laving  by  his  will  given  one-third  of  the  residue  of  tion  granted 

estates  to  his  niece  Jane  Hannay,  one-third  to  Mary  under  statute 

ff"  and  the  remaining  third  to  his  brother  Johnston  ^  ***>•  "'• 

may;  wljom  he  appointed  his  executor.  c#  8^;  wn°re 

the  executor 

went  to  <Sbof- 
i  March  1798,  Johnston  Hannay  proved  the  will ;  jaJMj# 

went  to  Scotland;  where  he  resided.    Soon  after*    It  cannot  be 
Is  administration  with    the    will    annexed   of  John  disputed  in 
may  was  granted  to  Nathaniel  Taynton,  under  the  **"*  Court ; 

Act  of  Parliament (9)  for    the    administration  of  thou&h  i%  m*J 

lets,  in  cases,  where  the  executor,  to  whom  probate  [  ♦  461  ]  * 

been,  granted,  is  out  of  the  jurisdiction.    In  Michael-    T.       * 

Term,  Jane  Hannay  having  married  Thomas  Rains-  for  a  lim^d 

f,  they  filed  a  bill  against  Taynton  and  against  the  time,  it  is  for 

sr  residuary  legatees,  for  an  account ;  and  to  have  a  a  limited  pur- 

iver  appointed.    A  receiver  was  appointed ;  and  the  Pose »  Vlz-  hc- 

il.  decrcfe  was  made  on  the  Slst  of  March,  1799.  in8  made  De" 

fendants  to 

Lander  Hannay  died  in  India  in  1782;  having  be-  '^VeZt  tf 

ithed  all  the  residue  of  his  estate  to  his  brothers  ,,         .  e 

•  the  return  of 

Uam9  John,  Ramsay,  and  Johnston,  Hannay,  to  be  tne  executor 
led  equally  between  them ;  and  appointed  his   bro-  in  this  in- 
s  Samuel,  John,  Ramsay,  and  Johnston,  Hannay,  and  stance  tbe  ex- 
s  Levett,  bis  executors.     In  1783,  Samuel  Hannay  ecu  tor's  exe- 
»  proved  that  will.    Ramsay  Hannay  received  the  cotor»  Is»  taat 

per,onal  h\ ■"*  * 
(9)38G«,.III,c.87.  made  a  party 

x  '  .  in   the  usual 

course;   and  then  the  temporary  administrator  may  account,  hare 
his  costs,  and  be  discharged:  but  the  proceedings  had  are  not  put 
an  end  to. 
ol.  VII.  G  G 
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180*. 


Rainsford 

Tat  n  ton. 
Tayntom 

Hankat. 


[•4G?  ] 


personal  estate  of  Alexander  in  India ;  and  remitted 
part  to  Samuel  Hannay;  who  died  intestate;  and  upon 
the  return  of  Ramsay  Hannay  he  was  compelled  to  take 
probate  of  the  will  of  Alexander.  A  bill  was  filed  by 
Taynton  and  the  Receiver,  appointed  by  the  decree 
against  Ramsay  Hannay,  as  executor  of  Alexander, 
and  against  Johnston  Hannay,  as  one  of  his  residaary 
legatees,  and  others,  for  an  account  of  his  estate  and* 
payment  of  John  Hannay  s  fourth  of  the  residue.  Other 
suits  were  instituted,  and  great  litigation  ensued,  both  at 
law  and  in  equity,  upon  the  affairs  of  Alexander  Hammg, 
and  cross  demands  between  the  estate  ofJhknHammf 
and  Ramsay  and  Jo/piston  Hannay.  In  November  1799, 
Taynton  was  cited  by  Johnston  Hannay  to  the  Prerogative 
Court  for  the  purpose  of  setting  aside  the  administration 
obtained  under  the  Act  of  Parliament :  but  it  was  con- 
firmed. Johnston  Hannay  died  in  Scotland;  having 
never  returned  to  England.  By  two  instruments  in 
writing,  according  to  the  law  of  Scotland,  dated  the 
16th  of  August,  1794,  and  the  13th  of  March,  1800,  he 
conveyed  all  his  real  and  personal  estates  to  his  widow, 
•and  William  and  Ramsay  Hannay,  and  others;  of' 
whom  Ramsay  Hannay  alone  proved  the  said  instru- 
ments or  will  in  England. 


This  bill  was  filed  by  Taynton,  as  administrator  under 
the  Act  of  Parliament,  against  Ramsay  Hannay, and  two 
other  executors  of  Johnston  Hannay  (the  rest  being  out! 
of  the  jurisdiction),  Rainsford  and  his  wife,  and  Hay 
and  his  wife;  praying,  that  the  decree  in  the  can* 
of  Rainsford  v.  Taynton  maybe  established  and  carried 
into  effect  against  Ramsay  Hannay  and  the  other  exe- 
cutors of  Johnston  Hannay,  with  regard  to  the  residuary' 
•hare  of  John  Hannay  s  estate,  to  which  Johnston  Ha* 
aay  was  entitled;  as  if  Johnston  Hannay  had  been  a 
party  to  the  decree ;  praying  an  account  of  the  dealings 
and.  transactions  between  John  Hannay  and  Johnsttm 

Hannsy, 
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may,  and  that  the  balance  may  be  ascertained,  an 
«mt  of  the  personal  estate  of  John  Hann ay  come  to 
hands  of  Johnston  Hannay,  and  of  Johnston  Htan+ 
•  personal  estate;  and  that,  in  case  the  Court 
I  be  of  opinion,  that  Ramsay  Hannay  is  to  be  con* 
ntd  as  executor  of  John  Hannay,  capable  of  acting 
icfr,  proper  directions  may  be  given  with  regard  to  the 
ntifF's  administration  and  the  suits  instituted  by  him* 
bill  stated  various  dealings  between  John  and  John- 
Hannay;  in  respect  of  which  the  latter  was  much 
bted;  that  he  possessed  the  personal  estate  and  sold 
of  the  real  estate;  which  was  admitted  by  the 
rer ;  and  that  if  Ramsay  Hannay  is  the  executor  of 
uton  Hannay,  he  ought  to  be  made  a  party  to  the 
e,  RqAnsford  v.  Taynton,  by  supplemental  bill; 
in  all  events  as  personal  representative  of  Johnston 
nay;  and  that  the  several  persons  claiming  to  be 
sxeciltors,  and  to  have  an  interest  in  the  residue, 
it  likewise  to  be  parties ;  but  that  Rainsford  and  his 
refuse  to  institute  a  suit. 


180*. 
Rainsford 

TAYOTOy. 

Tayntqn 
Hanna*. 


%msay  Hannay  by  his  answer  stated,  that  a  oonsider- 
balance  was  due  to  him  from  the  estate  of  John 
nay;  and  he  submitted,  that  the  administration  ought 
o  have  been  granted  to  the  Plaintiff,  Johnston  Han- 
not  being  out  of  the  kingdom  or  out  of  the  jurisdic- 
of  the  Courts  of  Law  and  Equity,  being  domiciliated 
cotland;  and  the  affidavit,  on  which  the  adminis- 
m  was  obtained,  not  being  agreeable,  to  the  form 
Bribed  by  the  Act  of  Parliament;  being  obtained 
imt  the  knowledge  of  Johnston  Hannay ;  and  farther 
rifted,  that  the  administration  upon  the  death  of 
iston  Hannay,  and  in  the  event  of  the  Defendant's 
tning  his  persona]  representative  as  aforesaid,  ceased 
became  void:  the  Defendant  having  become  the 
liter  of  Johniton  Hannay ;  who  was  the  sole  executor 
9hn  Hannay ;  apd  the  Defendant  residing  in  England 

GG2  ought, 
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ought,  as  such  executor  of  Johnston  Hannay,  to  be 
considered  executor  of  John  Hannay,  and  capable  of 
acting  as  such  notwithstanding  the  act;  and  the  said 
decree  ought  not  to  be  established  against  this  Defend* 
ant,  nor  the  accounts  taken,  &c.  without  first  nuking 
him  a  party  as  the  personal  representative  of  Johnston 
Hannay ;  and  that  the  Plaintiff  ought  to  be  restrained 
from  acting  accordingly* 

A  motion  was  made  on  behalf  of  Ramsay  Hammj, 
that  he  being  now  resident  within  the  jurisdiction,  one  of 
the  etecutors,  who  has  taken  probate  of  the  wiD  of 
Johnston  Hannay,  the  executor,  of  John  Hannay,  nay 
become  and  be  made  a  party  to  the  suit  of  Rainsford  ?. 
Taynton,  pursuant  to  the  act,  as  the  legal  personal  re- 
presentative of  John  Hannay  ;  and  that  Taynton  may 
account  for  what  he  has  received ;  and  pay  the  balance 
intd  Court. 


I  r    -TOY  -J 


Mr.  Mansfield,  Mr.  Richards,  and  Mr.  Fonblanquet  is 
support  of  the  motion,  insisted,  that  the  act,  whkh  pro- 
*  vides,  that  the  party  is  to  swear,  that  the  executor  bath 
departed  this  kingdom,  and  is  out  of  the  jurisdictioQ  of 
the  Courts  of  Law  and  Equity,  has  not  provided  for  the 
case  of  a  person  being  in  Scotland.  The  ground  of  die 
application  to  the  Ecclesiastical  Court  for  the  admmktra* 
tion,  that  the  executor  was  out  of  the  jurisdiction  of  the 
Courts  of  Law  and  Equity  here,  is  true:  the  execator 
being  in  Scotland.  The  administration  is  exgraaly 
limited  by  the  act  to  the  purpose  of  being  mad^  a  party 
to  bills  in  Equity,  and  to  carry  decrees  info  effect 
Though  the  act  provides  for  the  return  of  the  execator 
only,  the  construction  must  extend  to  his  executor,  fbo 
is  in  law  to  all  intents  the  executor  of  the  original  tee* 
tator.  If  any  answer  was  required  from  Ramsay  Hanmf 
as  to  the  effects  of  John  Hannay  possessed  by  toe  exe- 
cutor, that  might  be  an  objection  to  this  application 

to 
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o "be  substituted  in  the  decree  for  the  account:  but  an 
mswer  has  been  put  in,  with  schedules,  stating  all  the 
tccounts.  Upon  the  action  in  the  Court  of  Common 
Pleas  ( 10),  Lord  Alvanley  was  of  opinion,  there  was  an 
aad  of  the  administration.  The  other  two  Judges  were 
if  &  contrary  opinion.  In  fact,  Ramsay  Hannay  had 
lojfc  then  obtained  probate  of  the  will  of  Johnston  Hannay. 
I*he  point  therefore,  whether  the  probate  does  not  com- 
pletely determine  the  temporary  administration  has  not 
yeen  before  the  Court  6f  Law.  But  how  is  it  possible 
or  this  fictitious  administrator  to  maintain  an  action; 
xmsidering  the  express  limitation  in  the  act  to  the  pur- 
rose  of  maintaining  suits  here  ?  The  whole  object  of  the 
ict  is  gone,  when  there  is  an  executor  Here  capable  of 
P«ntjiif)ing  a  suit  in  Equity. 

'  Mr.  Alexander  and  Mr.  Owen,  against  the  Motion. 

The  object  of  this  motion  seems  to  be,  that  all  the  pro- 
Fceedings  instituted  in  the  name  of  Taynton  should 
lhate,  and  be  at  an  end.  He  was  obliged  to  file  a  bill  in 
Alia.  Court;  having  brought  an  action  with  a  view  to 
aotapel  Ramsay  Hannay  to  account ;  who  filed  two  bills 
n-  the  Exchequer  to  restrain  that  action.  Whenever  an-* 
rther  representative  comes  in,  the  course  of  the  Court, 
nflependent  of  the  act,  requires,  that  he  shall  be  made 
I  party ;  which  can  be  only  by  supplemental  bill.  The 
probate  obtained  in  this  case  was  supplemental  matter ; 
ind  a  supplemental  bill  has  -been  filed  in  the  cause  of 
Uatns/ord  v.  Taynton  for  the  mere  purpose  of  bringing 
ma  before  the  Court.  A  distinct  suit  was  absolutely  ne- 
wssry  for  an  account  of  Alexander  Hannay  s  estate- 
rbat  suit  and  the  action,  both  which  are  necessary  for. 
rinding  up  the  affairs,  which  are  the  subject  of  this  suit, 
instituted  by  the  residuary  legatee,  would  be  determined, 
if  this  application  succeeds.  It  is  matter  of  discretion  for. 
the  Court  to  continue  this  suit. 

(10)  ZBos.Sf  Pul  20. 
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The  Lord  Chancellor.  .     •    • 

This  motion  is,  that  Ramsay  Hatmay  may  become  sod 
be  made  a  party  to  this  suit.    By  what  means  am  I  to 
make  him  a  party  upon  the  record?    It  also  prays,  that 
the  temporary  administrator  may  account  for  what  he  has 
received,  and  pay  the  balance  into  Court ;  founded  upon 
the  fifth  section  of  the  act*    If  this  person  answers  the 
description  of  an  executor  within  the  act,   being  exe- 
cutor of  the  executor,  he  must  be  made  a  party ;  not  by 
a  short  order ;  but  it  is  incumbent  upon  the  Plaintiff  in 
the  suit  to  find  the  means,  consistent' with  the  state  of  the 
record,   of  bringing  him  before  the  Court.    If  he  had 
been  originally  a  party,  he  must  be  served  with  process, 
This  is  a  dry  question  upon  the  construction  of  an  act, 
calculated  to  relieve  a  grievance,  that  had  been'  long  fek. 
How  can  a  man  being  in  Scotland  be  stated  to  be  without 
that  relief  ill  La*  or  Equity  mentioned  in  the  first  sec- 
♦  tion  i    The  Ecclesiastical  Court  have  thought,  he  was; 
and  have  taken  an  affidavit,  not  according. to  the  terms 
of  the.  act ;  and  granted  administration.    Notwithstanding 
that  the  question  would  be  with  a  Court  of  Law,  whether 
the  administration  was  well  granted:  but  it  w  not  with 
me.    I  have  no  discretion  about  it.    The  object  of  mating 
an  administrator  under  this  act,  is  purely  to  make  him 
Defendant  to  bills  in  Equity.    It  does  not  strike  me,  that 
he  could  bring  an  action,  or  have  one  brought  against 
him,  unless  for  the  purpose  of  this  limited  administration; 
which  would  enable  him  to  answer  the  exigency  of  anj 
decree  in  this  Court.    Upon  that  footing  this  is  a  bill 
against  this  administrator  for  a  distribution  of  the  assets; 
and  the  Court  thought  it  reasonable  to  let  him  try  to  re* 
cover  by  action  debts  due  to  the  testator.    There  is  a 
sort  of  power  in  the  act  to  appoint  a  receiver  (II).    I  am 
clearly  of  opinion,  no  decree  will  add  to  his  authority  to 
sue  at  Law,  if  this  administration  does  not  give  that  light. 
Suppose,  this  was  not  the  executor  of  the  executor;  you 

could 
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eould  not  come  here  for  a  short  order:  you  only  put  upon 
them  the  necessity  of  making  him  an  executor  in  proper 
form ;  and  if  he  is  the  executor  of  the  executor,  there 
is  no  other  way  than  by  supplemental  bill.  As  to  de- 
termining the  administration  by  the  return  of  the  exe- 
cutor, if  having  the  power  to  sue  he  has  got  the  effect  of 
the  suit,  and  the  account  has  proceeded  nearly  to  a  report, 
it  would  not  be  very  wholesome  to  say,  the  construction  of 
this  act  is,  that,  because  the  executor  is  to  be  made  a 
party  to  the  suit,  in  which  the  administrator  remains  a 
ptorty,  the  administrator  is  forthwith  to  cease  to  be  ac- 
flouQtable,  and  to  be  discharged.  Then,  is  an  executor 
of  an  executor  within  the  act  ?  .-lam  not  sure,  of  which 
opinion  I  should  have  been  upon  that.  But  I  cannot 
Agree,  that  it  belongs  to  the  Court  of  Chancery  to  say, 
♦-whether  the  administration  is  gone,  or  not;  for  if  it  is 
gone  at  Law,  he  is  not  .administrator  here*  v  If  the  right 
fltmy  of  making  this  person  a  party  is  by  a  supplemental 
b31,  whatever  is  the  construction  of  the  Act,  the  indi- 
vidual, who,  it  is  insisted  on  both  sides,  ought  to  be 
f>efore  the  Court,  is  before  the  Court. 


1802. 


.RAinsbord 

Tatnton. 
Tatntom 

Ham  may. 
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*    The  motion  was  not  granted,    The  cause  of  Taynton 
tf.  Hannay  afterwards  came  on  at  the  Rolls. 

t 

Mr.  Alexander   and  Mr.  Owen,    for   the  Plaintiff. — 
-JUr.  Richards  and  Mr.  Fonblanque,  for  the  Defendant. 


^■p 


*m 


The  Master  of  the  Rolls. 
Upon  this  case  I  am  of  opinion,  it  is  not  competent  to 
the  Defendant  to  bring  into  discussion  the  validity  of  the 
^administration  granted  by  the  Ecclesiastical  Court ;  and 
$f  it  was,  that  Court  has  acted  according  to  the  intend- 
jpept  of  the  Act,  to  provide  a  method  of  proceeding  in 
1  the 
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4802.         the  Courts  of  this :  country,  where  executors  arte  out  of 
^     ^^         the  jurisdiction  of  those  Courts.     On  the  other  hand 

■vAINSFORD 

v  within  the  true  meaning  and  construction,  though  perhaps 

Taynton.  -not  the  strict  letter,  Hannay  is  to  be  considered  as  an 
Taynton  executor  returned,  and  within  the  jurisdiction,  and  c*» 
Ha-nn ay.      Pa^e  °f  acting  as  such.    The  question  is,  what  effect  the 

return  has  in  the  suit  and  upon  the  administration.  .  It  is 

contended  for  the  Defendant,  that  the  administration  if 

completely  at  an  end :  an  administration  during  the  ab- 

Adniinistra-       sence  of  an  executor.     Certainly  upon  general  principles 

.    [  *468]  *°f  Law  an  administration  during  a  particular  period,  or 

g.  until  a  particular  event,  determines  at  that  period,  or, 

period         till  w^en  ^at  event  happens.   When  the  Ecclesiastical  Court 

a  particular      *n  ^e  exerc*se  of  lts  ordinary  jurisdiction  grants  admi- 

event,  deter-    lustration  during  the  absence  of  an  executor,  it  is  at  aa 

miies  at  that    end  the  instant  he  returns.     In  Slater  v.  May  (  12 ),  ft 

period,  or  on    was  held,   that  the  administrator  durante  absentid,  £& 

that  event :       plaintiff,  in  his  declaration  ought  to  aver,  that  the  ex* 

for  instance  an       ...    r  .1  1 

...        .       cutor  is  out  of  the  realm. 

administration 

daring  the  ab-  ... 

sence  of  an  ^ut  un(^er  this  Act  the  administration  is,  not  for  a 

executor;  and  limited  period,  but  for  a  limited  purpose:  viz.  to  become 

the  adminis-  and  be  made  a  party  to  a  bill  or  bills  in  Equity ;  and  to 

tratpr  ought  p^rry  the  decree  or  decrees  into  effect,     Resting  there, 

in  his  decla-  ft  seems,  as  long  as  ai^y  of  the  purposes  of  the  decree  aip 

n*  ion  o  aver,  tQ  ^e  carried  into  effect,  the  administration  must  be  kept 
tbat  the  exe-  -  «■»       .     .  1    *      1  * .         *        11 

cutor  is  out  of  Qn  •  oott     Bu*  lt  w  cQnt$?*ded,  that,  taking  the  whole 
the  realm.         together,  that  could  not  be  the  intention;  and  it  is  said, 

the  executor  returning  must  be  substituted  for  the  tempo- 
rary administrator.  Thus  much  is  certain ;  that  the  suit 
is  not  to  fall  to  the  ground,  to  be  at  an  end  by  the  return 
of  the  executor.  It  is  to  go  on ;  he  being  made  a  party. 
To  make  him  a  party  seems  properly  the  business  of  the 
Plaintiff.  I  do  not  understand,  why  the  Plaintiff  has  not 
taken  the  necessary  steps  for  that  purpose :  an  admini- 
strator ex  officio  insisting  upon  being  permitted  to  carry 

oq 
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its  for  Mr.  and  Mrs.  Rainsford;  who  will  not  even 
the  pains  of  bringing  the  executor  before  the  Court, 
however  that  might  be,  a  limited  administrator, 
i,  as  he  is,  in  a  new  situation  by  the  return  of  the 
ttor,  may  file  any  bill,  that  is  necessary.  He  may, 
» executor  is  to  be  substituted,  take  the  steps  necea- 
for  that  purpose.  He  may  require  the  accounts  of 
(ministration  to  be  taken;  and  that  a  provision  shall 
made  for  the  costs.  But,  when  that  is  done,  his 
ction  with  the  estate  and  the  suit  is  at  an  end;  and 
not  conceive,  that  it  was  intended,  there  should  t>Q 
an  execytor  and  an  administrator  of  the  same  es- 
prosecuting  and  defending  suits  relative  to  that 
t%  Yery  clear  words  in  the  Act  of  Parliament  would 
cessary  to  induce  the  Court  to  sanction  so  anomalous 
tceeding.  If  the  executor  is  before  the  Court  as 
.  his  character  must  be  that  of  complete  executor, 
rive  of  any  co-operation  by  an  administration.  The 
section  of  the.  Act  provides,  that  if  .the  executor 
ile  of  acting  as  such,  shall  return  to  or  reside  within 
ilrisdiction  pending  the  suit,  he  shall  be  made  a 
,  and  the  cpsts  incurred  by  granting  administration, 
by  proceeding  in  such  suit  against  such  adminis- 
,  shall  be  paid,  as  the  Court  shall  direct.  That 
i  to  imply,  that  the  moment,  the  returned  executor 
le  a  party  the  Court  may  ascertain  the  costs,  The 
listrator  then  is  discharged ;  and  has  nothing  more 
•  with  the  suit.  To  the  extent  of  effectuating  the 
feution  he  must  be  permitted  to  act;  but  that  he 
i  continue  to  act  as  administrator  and  to  act  in  suits, 
a  capable  executor  is  returned,  would .  be  contrary 
i  express  terms  of  the  Act  and  all  legal  analogy. 


1800. 


lecree  was  made;  directing  aiv  account  of  the  re- 
i  of  Hannay,  and  of  all  costs  in  prosecuting  and 
ding  suits  as  to  John  Hannays  estate,  and  the 
as  amended  by  substituting  Rainsford  as  Plaintiff 
id  of  Taynton. 
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nth. 

A  contract  for  gy  articles  of  agreement,  between  William  Thomson 
sale  of  the  and  his  brother  George  Thomson  dated  the  5th  of 

an'S^l^L  December>  m0'  *«Miigf  that  George  Thomson,  hte 
ship  is  illegal*  Commander  °f  ^e  *hip  Calcutta  in  the  senriee  of  die 
and  therefore  East  India  Company,  had  resigned  the  command  thereof 
cannot  be  en-  in  favor  of  William  Thomson,  it  was  witnessed,  and  W%* 
forced  by  suit  Ham  Thomson  covenanted  with  George  Thomson,  .that  bt 
upon  the  William  Thomson  should    during   so  long  time    as  bt 

equity  against   |houid  continue  to  be  Commander  of  the  said  Calculi* 

h  th  r  P  Indiaman  pay  to  George  Thomson,  his  executors,  %c. 
paoy  as  a  com-  **  annu^ty  °f  200/.,  as  therein  mentioned ;  and  farther 
pensation,  tnat  *n  ca8e  William  Thomson  should  at  any  time  here- 
under tbe  re*  after  quit  the  service  of  the  Company  or  resign  tbe.eom* 
gulation  of  mand  of  the  said  ship,  he  should,  to  the  good  liking  of 
1790,  to  re-  George  Thomson,  his  executors,  &&,  cause  and  proem 
*      n.     ®         the  next  succeeding  Commander  of  the  said  ship  eitber 

Stair  m    to  p*y such  .8um  M  should  fa  ^  i*******  <*  <*«"»» 

Thomson,  his  executors,  administrators,  or  assigns,  be 

a^r?  j£ deemed  * fau  ■"* fair  «iuivaient'  p*».  <*  -**•■ 

ment  to  the  **on»  f°*  8a^  annuity  of  800/.,  or  otherwise  to  bind 
principal.  and  oblige  himself,  bis  heirs,  executors,  and  administra- 

tors, to  continue  the  payment  of  said  annuity  of  90Qf» 
during  so  long  time  as  he  should  continue  to  fftimnH 
said  ship ;  and  also  upon  his  resigning  or  quitting  such 
command  to  bind  and  oblige  himself  to  pay  such  sum  of 
money  as  in  the  opinion  of  two  skilful  and  disinterested 
persons,  to  be  chosen  in  manner  therein  mentioned, 
should  be  deemed  a  fair  satisfaction  and  compensation 
for  said  annuity ;  and  George  Thomson  thereby  agreed, 
that  he,  his  executors,  &c,  should  stand  possessed  of 
and  interested  in  all  and  every  sum  and  sums  of  money, 
which  should  be  paid  to  or  received  by  him  or  them  in 
pursuance  of  the  articles  in  trust  for  the  benefit  of  his 

two 
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two  feons  George  and  William  Thomson  as  therein  men* 
tioned. 

George  Thomson,  the  eldest  son  of  George  Thomson 
the  elder,  having  attained  the  age  of  twenty-one  in  1785, 
and  his  brother  William  Thomson  the  younger  in  1787, 
their  father  assigned  to  (hem  all  his  interest  under  the 
articles.  William  Thomson  the  elder  becoming  a  bank* 
rapt,  his  nephews  obtained  an  order  to  prove  under  the 
Commission  the  arrears  of  the  annuity.  Afterwards  WU* 
Ham  Thomson  the  elder  having  obtained  his  certificate, 
and  being  appointed  commander  of  the  ship  Lord  Thurlow, 
which  was  taken  up  by  the  Company  in  the  room  of  the 
CateuUa,  and  insisting,  that  he  did  not  remain  liable  to 
th*  annuity,  an  action  was  brought  for  the  arrears;  and 
*  judgment  was  obtained  against  him;  and  the  amount 
levied  under  an  execution*  From  that  time  the  annuity 
was  paid  up  to  Christmas  1800;  when  another  com* 
mander  was  appointed  to  the  Lord  Thurlow;  William 
Thomson  having  relinquished  the  command,  and  quitted 
the  service*  Under  the  regulation  adopted  by  the  East 
India  Company  in  1796,  to  prevent  the  sale  of  com- 
mands of  their  ships,  an  allowance  was  made  to  William 
Thomson  the  elder  of  85402.  of  which  2040/.  was  se- 
cured by  the*  bonds  of  the  Company,  delivered  to  Ar- 
chibald Paxton,  agent  for  William  Thomson;  and  the 
remainder  was  to  be  paid,  when  the  Lord  Thurlovs 
should  return  to  England. 

The  bill  was  filed  by  George  Thomson  the  younger; 
praying,  that  the  money  upon  the  securities  received 
from  the  Company  may  be  invested  in  securities  to  sa- 
tisfy the  annuity  of  200/. ;  and  that  such  annuity  pay 
be  paid  to  the  Plaintiff  and  the  Defendant  William 
Thomson,  junior,  until  the  compensation  for  the  same  shall 
be  paid;  and  that  the  value  of  such  annuity  or  the  com- 
<  pensation 
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pensation  maybe  ascertained,  and  paid  out  of  the  nomqf 
allowed  by  the  Company  to  the  Defendant  William  Thorn* 
son,  senior;  and  in  the  mean  time  that  the  bonds  may 
be  secured. 


Mr.  Piggott  and  Mr.  Cox,  for  the  Plaintiff. 
•  The  only  case  against  this  bill  is  Blackford  v.  Pm* 
ton  ( 13 ) ;  the  principle  of  which  is  extraordinary ;  conn* 
dering  this  as  a  public  office.  That  case  is  also  to  be 
distinguished  upon  the  circumstances*  This  cannot  be 
considered  a  public  office:  neither  is  there  any  fraud  in 
the  transaction;  and  under  the  circumstances  there  b  a 
clear  remedy  in  equity.  Upon  the  confession  in  the 
answer  it  is  impossible  that  the  Defendant  can  keep 
this  money ;  of  the  payment  of  which,  though  asserted 
in  his  answer,  he  has  never  produced  any  evidence;  Aid 
the  answer  is  replied  to.  The  Plaintiff  goes  against  the 
fund.  The  Defendant,  has  received  the  compensation,  io 
respect  of  which  this  payment  is  due;  and  the  Plaintiff 
to  whom  he  was  bound  to  make  it,  comes  here;  stating, 
that  it  is  against  all  conscience,  that  he  should  keep 
that  fund. 


Mr.  Romitty,  for  the  Defendant,  took  two  objections: 
first,  that  there  is  no  equity ;  but  a  mere  action  of  cote* 
nant :  secondly;  that  the  contract  was  illegal.  Upon  die 
second  objection  the  rule  Courts  both  of  Law  and  Equity 
have  taken,  is,  that  upon  such  transactions  they  will  not 
interpose:  Melior  est  conditio  possidentis. 

The  Master  of  the  Rolls. 
In  the  East  India  Company  v.  Neave(14f).     The  late 
Lord  Chancellor  held  the  same  doctrine  aa  in  the  case 
cited;  that  this  is  an  illegal  agreement    There  is  an 

equity 

•  (19)  8  Term  Rep.  B.  R.  80.        (14)  Ante, Vol.  V,  173;  see 

page  181, 
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equity  against  the  fund,  I  admit ;  if  you  can  get  at  it  by  1802. 

a  legal  agreement.    The  defence  is  very  dishonest :  but'  in 


all  illegal  contracts  it  is  against  good  faith  as  between  the     Tho£«>* 

individuals  to  take  advantage  of  that*    A  man  procures     Tnotasojr. 

smuggled  goods;  and  keeps  them;  but  refuses  to  pay  for    Upon  a  eon- 

them.    So  in  .the  Underwriter's  case,  an  insurance  con-  tract  for  smog- 

trary  to  the  Act  of  Parliament,  the  brokers  had  received  gl*!  goods, 

the  money,  "and  refused  to  pay  it  over ;  and  it  could  not  th(M|g"1  *&*/   * 

be  recovered (15).    No  matter,  who  complains  of  it:  the  ,. e  •rec6ltw,r  * 

'  r  the  -motor      • 

thing  is  illegal   You  have  no  claim  to  this  money  except  canBot  fa  ^ 

trough  the  medium  of  ati  illegal  agreement;  which  ac-  covered,  .  80  ' 
cording  to  the  determinations  you  cannot  support.    I  upon  an  illegal 
should  have  no  difficulty  in  following  the  fund;  provided  insUraoee  00a- 
you  could  recover  against  the  party  himself.    If  the  case  trarJ  *°  •*&•"  • 
could  have  been  brought  to  this,  that  the  Company  had'  ^ct  of  **ar* 
paid  this  into  the  hands  of  a  third  person  for  the  use  of  tl*me? 
the  Plaintiff,  he  might  have  recovered  from  that  third  J^  w^V 
person ;  who  could  not  have  set  up  this  objection,  as  a  ceived  by  the 
reason  for  not  performing  his  trust  Tenant  v.  Elliott  ( 16)  broker,  it  can- 
is,  I  think,  an  authority  for  that.     But  in  this  instance  it  not  be  re- 
is  paid  to  the  party ;  for  there  can  be  no  difference  as  to*  covered, 
the  payment  to  his  agent.     Then  how  are  you  to  get  at1 
it  except  through  this  agreement?  There  is  nothing  colla- 
teral; in  respect  of  which,  the  agreement  being  out  of 
the  question,  a  collateral  demand  arises;  as  in  the  case* 
of  stock-jobbing  differences  (17).     Here  you  cannot  stir 
a.  step  but  through  that  illegal  agreement;  and  it  is  im- 
possible for  the  Court  to  enforce  it.    I  must  therefore 

dismiss  the  bill. 

.  « 

The  Bill  was  dismissed  ( 18 ). 

(15)  Ante,  Ex  parte  Ma-9  3  Term  Rep.  418.  As  to  th* 

ther,  Vol.  HI,  373 ;  and  the  authority  of   that  case    and 

note,  374.    Watt*  v.  Brooks,  Faikney  v.  Reynous,  4  Bur* 

III,  612.   Vandyck  v.  Hewett,  2060,  see   Ex  parte  Mather, 

1  East,  96.  ante,  Vol.  Ill,  373 ;  and  th  e 

(16)  1  Bos.  9f  Put.  3.  Far-  note,  374.  r 
nerv.  Russell,  1  Bos.  %  PuU  (18)  Hartwell  v.  Hartwell, 
296.  ante,  Vol.  IV,  811 ;  and  the 

(17)   Petrie   v.  Hannay,     note,  816. 
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MORRIS  i.  STEPHENSON. 

RotLSJ. 

1808L  STEPHENSON  *.  MORRIS. 

Husband  un*  JOHN  MORRIS  and  Jane,  his  wife,  seised  of  fee- 
der die  eip-  hold  and  copyhold  estates  to  the  use  of  Jane  Morris 
ctunstances  •  for  life,  and  after  her  decease  to  the  use  of  John  Monti 
decreed  to        for  jy^  ^j^  remainder  to  the  use  of  such  persons,  and 

T^*** .  .  for  such  estates,  &c,  as  they  or  the  survivor  should  ap* 
wife  to  join  .  . 

fa  a  surrender  P0"1**  ^y  indentures,  dated  the  18th  of  June,  1799,  joined 

of  copyhold  "*  revoking  the  uses  according  to  a  power  for  that  pur- 
estate,  pose,  and  in  limiting  and  appointing  the  estates;  and 

John  Morris  for  himself  and  his  wife  (  she  thereby  on* 
senting  thereto)  covenanted,  that  he  and  his  wife  should 
within  one  month  surrender  the  copyhold  estates  to  the 
use  of  Rowland  Stephenson  and  others,  their  heirs,  &&; 
upon  trust  to  sell ;  and  pay  the  debt  of  8899L  15*.  due 
to  them  from  John  Morris;  and  to  pay  the  residue 
.  according  to  the  appointment  of  John  and  Jane  Morris 
or  the  survivor. 

A  sale  having  taken  place,  the  first  hill  was  filed  en 
behalf  of  Jane  Morris  by  her  next  friend,  for  the  pur- 
pose of  setting  aside  that  sale,  on  the  ground  that  the 
deed  was  obtained  by  fraud :  but  that  case  not  being 
made  out,  the  bill  was  dismissed. 

The  bill  in  the  other  cause  prayed,  that  the  Defendants 
Morris  and  his  wife  may  specifically  perform  the  cove- 
nant; and  surrender  the  copyhold  estates,  &c.  The  De- 
fendants by  their  answer  attempted  to  set  up  the  same 
ground  of  fraud,  as  in  the  original  bill. 

Mr.  Richards,  Mr.  Romilly,  and  Mr.  Thomson,  for  the 
Plaintiffs  in  the  second  cause. 

The 


CASES  IN  CHANCERY.  4?& 

The  husband  is  bound  by  his  covenant  to  .procure  his         1tiOS. 


wife  to  join  in  a  surrender:  Hall  v.  Hardy  (19).    The       M 
reason  is  given  in  the  note (20)  to  that  case;  and  the  Va 

concluding  observation  applies  to  what  is  not  suggested  Stbprenson* 
in  this  case.     In  Harrington  v.  Horn  (21),  and  Berry  v.  Stbprbhsoii 
Wade (22),  the  latter  certainly  in  a  book  of  no  great      ifo*Bi*«> 
authority,   decrees  of  the  same  kind  were  made.    The 
last  case  is  Wither*  v.  Pinchard  (23).    An  agreement  was 
entered  into  by  a  man  on  behalf  of  himself ,  and  his  wife 
to  sell  the  estate  in  question  to  the  Plaintiff.    One  moiety 
was  the  wife's.    The  estate  was  settled  to  certain  uses, 
with  a  power  of  revocation  in  the  husband  and  wife,  with' 
consent  of  the  trustees.    The  wife  by  her  answer,  as  well 
as  the  husband,  swore,  that  she  never  gave  her  consent- 
to  the  sale;  and  they  stated,  that  they  believed,  the  trus*! 
tees  would  not  consent  to  the  revocation  of  the  uses* 
The  Lord  Chancellor  decreed  a  specific  performance;' 
and  that  the  husband  should  convey,  and  should  procure 
all  proper  parties  to  convey,  as  the  Master  should  di- 
rect,   if  the  parties  should  differ  concerning  the  con- 
veyance. 

In  that  case  the  wife  must  necessarily  have  executed 
the  power  of  revocation ;  which  would  not  do  without  the 
consent  of  the  trustees.  In  this  case  the  husband  has 
covenanted  to  surrender,  as  far  as  he  has  an  interest,  and. 
to  procure  her  to  surrender,  as  far  as  she  has  an  interest. 
The  Court  will  not  execute  the  agreement  against  the) 
wife :  but  it  is  necessary  to  bring  her  before  the  Court. 

The  Master  of  the  Rolls. 
Has  that  doctrine  ever  been  controverted  or  shaken  ?     - 

> 

Fop 

« 

(19)  3  P.  Will.  187.  (22)  Finch,  180. 

(20)  3  P.  Will.  189.  (23)  In  Chancery,  at  Zta- 
(20  6  Ft*.  547.  2jSy.Cfl.      coin!*  Inn    Halt,    Jnfy\lth, 

Ab.  17,  phi.  1795. 
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1802,  -'     For  the  Plaintiff.  * 

j^^  -  .There  is  only  one .  case,  that  looks  like .  an  inclination 

Vg  of  the  Court  to  the  contrary:    Outran*  v.  Round  (24); 

Stephenson,  which  is  noticed  by  Mr.  Fanblanque  (25).    But  in  thai 

Stephenson  .  c^e  the  husband  had  actually  offered  to  refund  the 

BfolW     »oney  by  hk  *»wer. 

r  .  • 

'  •  •  . 

Mr.  Piggott  and  Mr.  Stanley,,  for  the  Defendant, 
..  the  husband :  Mr.  Fanblanque  and  Mr.  Leach,  for. 
the  wife. 
.  Independent  of  authority,  the  Court  will  not  counts* 
nance  this  doctrine ;  which  is  not  now  the  sense  of  West* 
minster  Hall,  flail  v.  Hardy  has  not  been  followed* 
Outramy.  Round,  a  later  decision,  is  in  opposition  to  it} 
and  it  is  not  put  upon  the  circumstances :  but  the  practice 
is  reprobated.  There  is  no  case  in  favour  of  it  from  177$ 
till  the  decree  in  1795.  These  Plaintiffs  reciting  the  set' 
tlement  knew  the  extent  of  her  power :  how  far  she  could, 
make  any  alteration  in  the.  uses  of  the  settlement.  No 
consideration  passed  to  the  wife.  They  had  lent  money, 
to  the  husband  upon  his  personal  security ;  noije  upon 
these  estates.  This  is  a  case,  in  which  the  covenantee 
ought  to  be  left  to  law.  In  the  case  in  1733  the  only 
purpose  was  to  bar  dower ;  and  there  is  merely  the  gene- 
ral language  of  the  Master  of  the  Rolls.  Unless  bound 
by  authority,  so  as  to  have  no  discretion  left,  the  Court 
will  not  conceive  this  a  case  for  a  specific  performance 
according  to  the  just  and  measured  discretion  of  the 
Court.  It  would  be  in  opposition  to  what  the  Court 
does  every  day  as  to  the  interest  of  a  married  woman. 
The  presumption,  that  the  wife  has  consented,  cannot 
prevail  against'  the  fact.  Will  the  Court  under  these  cir- 
cumstances send  the  husband  to  jail,  till  he  can  prevail 
Upon  his  wife  to  join?  A  party  may  be  bound  to  procure 
an  Act  of  Parliament ;  or  to  do  any  thing,  which  he  may 

(24)  4  Ft*.  203,  pi.  4.  (25)  1  Treat.  Bq.  294. 
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he  supposed  to  have'  in  his  power ;  but  not  to  use  huT         1802* 
oontroul  over  his  wife,  to  compel  her  to  part  with  her       ifT^- 
property;  per  fas  ami  nef  as  to  obtain  that,  which  the  r. 

Law  would  not  permit  her  to  accede  to  without  a.  private  Stephbnsoh. 
examination*  If  the  Plaintifls  contract  with  a  person  Stbphbksok: 
mat  sui  juris,  or  whose  contract  cannot  have  effect  but  Morris* 
through  the  medium  of  a  person  not  sui  juris,  they, 
camtot  complain.  This  Court  will  not  give  encourage- 
ment to  that.  The  Court  has  uniformly  said  a  personal 
decree;  cannot  be  made  against  the  wife:  but  this  will 
be  such  a  decree  in  the  most  oppressive  form.  '  The  prin- 
ciple of  not  making  a  decree  against  her  is,  that,  if  it  is 
competent  to  her  to  contract,  they  ought  to  be  assured, 
that  she  does  so  without  the  influence  of  her  husband. 
The  policy  of  this  Court  ought  to  conform  to  the  policy 
of  the  Law,  or  at  least  ought  not  to  counteract  it, 
This  decree  will  declare,  that  it  is  the  duty  of  the  hus- 
band to  use  his  influence ;  and  then  the  Court  will  be 
bound  to  relieve  the  wife  against  the  effect  of  that  in- 
fluence. The  way  to  try,  whether  the  wife  is  a  necessary 
party,  is  to  inquire,  whether  there  could  be  a  decree 
against  her;  and  as  it  must  be  admitted,  there  cannot,. 
the  bill  must  be  dismissed,  and  with  costs. 

• 

Mr.  Richards,  in  Reply. 

The  wife  is  a  party  in  all  these  cases  ?  and  has  a 
light  to  be  made  a  party ;  that  she  may  state  her  rea- 
sons against  the  demand.  There  is  nothing  to  prevent 
the  exercise  of  proper  influence.  In  the  case  in  Peere 
Williams  there  was  an  actual  decree;  and  Sir  Joseph 
JekyU  gays,  there  have  been  one  hundred  precedents. 
Where  is  the  difference  upon  the  right  to  dower  ?  That 
is  as  much  her  interest,  as  if  the  estate  had  been  ori- 
ginally her's.  The  exception  in  the  note  proves  the  gene- 
ral rule.  There  was  nothing  dissenting  in  Mrs.  Morris.' 
She  executed  the  deed  of  revocation;  and  joined  in 
her  husband's  applications  to  the  Plaintiffs  from  time 

Vol.  VII.  H  H  to 
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1802*        to  time.    It  must  be  presumed,  she  bad  nonobjection  to 

.^         the  covenant.    The  husband  having  undertaken  with  hie 
Morris  _     _  .T     . .     °  _      _ 

v  eyes  open  to  d&  the  specific  thing  must  take  the.  copse 1 

Strtbrnsoh.  quences.  There  is  no  suggestion,  that  now  Mrs.  Mam* 
Strmtrkson  wiU  not  perform,  if  theJCourt  makes  the  decree  against 
MfcRftts*  ^ber  "ulB'')an<^  There  is  no  hardship,  upon  her ;  for  she 
has  agreed  now,  as  far  as  she  can  in  point  of  conscknoei 
and  the  motive  is  to  get.  her  husband  out  o£  difficulties. 
Why  is  the  wife  allowed  to  levy  a  fine  ?  The  Court  can- 
not  prevent  her;  and  has  no  right  to  do  any  thing  hot  to 
ask  her,  whether  it  is  of  her  own  accord ;  whether  tbera 
is  any  coercion  upon  her ;  whether  it  is.  her  act  If  {Up- 
per means  are  used  by  the  husband,  this  is  within  all  die 
policy  of.  the  law  and  of  society. 

Tie  Master  of  the  Rolls. 
The  Defendant,  the  husband,  does  not  allege,  that 
he  is  unable  to  procure  his  wife  to  join.  He  does  not 
offer  to  pay  the  debt;  and  it  is  impossible  for  hhn  to 
put  the  Plaintiffs  in  the  same  situation,  as  if  die  deed 
was  never  executed ;  for  they  would  in  1779  have  had 
qn  execution  against  him,  if  he  had  not  redeemed  tanaalf 
by  giving  this  security.  It  is  unnecessary  therefore  Is 
discuss  Lord  Cowper'a  reasoning :  this  case  being  so  ex- 
tremely dissimilar  to  that;  this  differing  in  all  its  circum- 
stances. The  Defendant  there. stated  absolute  inability 
to  perform;  and  offered  to  put  the  other  party  in  the 
same  situation,  as  if  the  agreement  had  never  taken  place. 
Here  the  only  objection  he  or  she  states  to  the  perfbnaance 
is,  that  the  agreement  was  obtained  by  fraud;  not,  that 
she  is  unwilling  to  enable  him  to  perform  it,  merely,  be- 
cause it  is  incompetent  to  him  to  dispose  of  her  estate; 
but  because  he  an&she  were  imposed  upon  in  entering 
into  the  deed.  The  last  case,  in  1795,  was  infinitely 
stronger;  for  the  wife  never  had  expressed  any  asseat 

The.  first  time  she  waa.  consulted  she  expressed  her  d»> 

agreeneit 
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agMeftteffo    111?  contract  wa*  made  wtohotrt'  her  kiiow-         1802. 
ledge:  yet  she  #a*  defcfefed* tx>  pftforffi  it;  without  re-       mJT^  ^ 
g&ftl'tdM&e  ptisriBte  ctfrtse^6*6es  rOWkihg;  that  to  re-  *  * 

lieve  him  she  might  be  under  the  necessity  of  disposing  Stbphbnsoh. 
of  HW  etfate.    Btri  here' the  wife  ^eefcted  the  deed;  Stephen*©* 
and*  eteh  in  the  very  covenant  it  is  declared,  that  it  is      Morriiw 
entered  into  by  him  with  hei*  consent  •  to  such  a  case 
it  is  too  much  to  say,  .there  shall  not  be  a  specific  per- 
formance.   It  would  beT<f  say,  that,  merely  because  he 
is  a  husband,  he  is  to  be  exempted  from  performing  his 
covenant ;  for  non  constat,  that  there  is  any  difficulty 
ifk  obtaining  her  consent.    I  should  therefore  be  obliged 
to  go  the  length  of  saying,  that  merely  because  he  is 
married,   he    shall  not  be  compelled   to   perform  his 

covenant 

*■'■•■ 

*  It  is  unnecessary  to  observe  upon  Lord  Compels  rea- 
ftonhig.  But  there  are  many  other  ways,  in  which  a 
wife1  would  be  under  compulsion ;  and  yet  it  would  be 
quite  impossible  to  abstain  from  enforcing  the  demand 
against  the  husband.  The  effect  would  have  been  just 
the  same,  if  she  had  originally  refused.  The  creditor 
Would*  have  thrown  her  husband  into  a  prison;  and 
there  would  have  been  the  same  necessity  upon  her. 
If  therefore  there  is  any  thing  in  that  reasoning  in  the 
instance  of  a  voluntary  sale  by  the  husband,  it  would 
n6t  perhaps  hold,  where  the  object  is  to  redeem  himself 
from  the  demand  of  a  creditor,  having  that  power  over 
him.  But  it  is  unnecessary  to  enter  into  that  reasoning 
upon  this  occasion :  this  case  being  quite  different  from 
that  before  Lord  Cowper. 

As  to  dismissing  the  bill  against  the  wife,  I  should 
wish  to  see  the  form,  and  to  look  at  the  decree  in 
Withers  v.  Pinchard. 

» 
■ 

HH2  Decree 
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1801;         •  De&ee  the  Defendant  John  Morris  specifically  to  per- 
^^  form  the  covenant,  and  to  procure  his  wife,  &c.  with  K- 

ftfORR.18 

v#  berty  to  retain  the  costs  out  of  the  purchase-money  (26), 

Stephenson.  ( 

Stephenson       (26)  Ante,  Emery  v.  Wate9  Vol.  V,  846.    The  decree  af- 

Morris        firmed  by  the  Lord  Chancellor  upon  appea),  post,  VIII,  506. 

See  1  Madd.  6,  7 ;  and  the  note,  ante,  Vol.  1, 329. 


,-^  tVEBB  v.  The  EARL  op  SHAFTESBURY. 

1802. 

July  soth,      The  EARL  of  SHAFTESBURY  *.  ARROWSMITH. 

3itf. 
The  Court  con-  <§IR  JOHN  WEBB  by  his  Will  devised  all  hi»  real 

trols  a  trustee  estates  in  the  county  of  Gloucester  to  Edward  Arro* 
in  the  exercise  smith,  hid  heirs  and  assigns ;  upon  trust  to  set  and  n** 
of  a  power  to  nagef  ^g  he  should  think  proper,  and  out  of  the  rents 
appoint  new  ^^  profits-  to  pay  all  rates  and  taxes  and  the  charges 
though  riven  °*  ^P*"*8*  aXM*  stewards',  bailiffs',  and  game-keepers' » 
in  very  large  huries  and  expences,  and  all  other  charges  and  ex- 
words,  pences,  which  he  and  they  should  think  proper,  and  the 
A  trustee  and  commission  after-mentioned ;  and  after  these  payments, 
executor,  upon  trust,  until  his  grand-daughter  Lady  Barbara 
though  taking  Ashley  should  attain  the  age  of  twenty-one,  or  marry, 
under  the  Will  to  jnvest  the  surplus  from  time  to  time  in  real  or  Go- 

a  commission  vernment  securities,  and  upon  her  attaining  that  age 
as  a  saUsfac-  o  -o 

tion  for  his 

trouble,  entitled  to  allowances  under  a  general  trust  to  set  and  manage, 
as  he  should  think  proper,  and  out  of  the  rents  and  profits  to  pay 
all  rates  and  taxes,  charges  of  repairs,  stewards,  bailiffs,  and  game- 
keepers, salaries  and  expenses,  and  all  other  charges  and  expenses  he 
should  think  proper. 

But  he  was  not  allowed  to  appoint  an  establishment,  game- 
keepers, &c.  except  as  the  due  management  required. 

Inquiry  therefore  directed  as  to  that :  and  whether  the  liberty  of 
sporting  during  the  continuance  of  the  trust  could  -be  let  for  the 
benefit  of  the  Cestui  que  trust:  if  not,  the  game  belongs  to  the  heir. 

Election  between  claims  against  a  Will  and  under  it ;  though 
remote  interests. 
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txr  marrying  to  convey  the  estates  and  transfer  the  ac- 
cumulations to  his  said  grand-daughter,  her  heirs,  exe- 
cutors, &c.  with  other  remainders  over. 

:  The  testator  also  gave  all  his  real  estates  in  the  county 
of  Dorset  to  Arrowsimth,  in  the  same  manner  and  with 
similar  powers;  directing  an  accumulation  of  the  rents 
and  profits  during  the  lives  of  Lady  Barbara  Ashley  , 
and  her  mother  Lady  Shaftesbury,  and  after  the  decease 
of  the  survivor  to  convey  and  transfer  to  the  children  of 
Lady  Barbara  Ashley,  as  therein  mentioned. 

He  gave  all  the  residue  of  his  real  estates,  to  Arrow 
smith,  his  heirs  and  assigns;  upon  trust  to  raise  such 
sums  of  money  for  the  payment  of  his  debts,  &c.  as 
his  personal  estate  should  fall  short  of  paying ;  and  as 
to  all  his  estates  in  the  county  of  York  he  devised  the 
same  to  Arrowsmith,  his  heirs  and  assigns ;  upon  trust 
to  let  and  set,  &c.  and  deduct  such  commission,  as  be- 
fore mentioned  as  to  the  Gloucestershire  estates;  and, 
until  his  natural  son  James  Webb  should  attain  the  age 
of  twenty-one,  to  pay  such  sums  out  of  the  rents  and 
profits,  as  Arrowsmith,  his  heirs  or  assigns,  should  think 
proper  for  the  maintenance  and  education  of  James  Webb, 
ind  for  his  advancement  and  preferment  in  the  world ; 
md  after  twenty-one  until  twenty-five  to  pay  him  1200/. 
*-year ;  and  to  invest  the  surplus  rents  from  time  to  time 
In  real  or  Government  securities;  and  upon  his  attaining 
twenty-five  to  transfer  to  him  the  accumulation;  and  in 
case  of  his  de&th  under  that  age  to  his  children  equally: 
if  none,  to  the  testator's  other  natural  sons  John  and 
Frederic  Webb;  and,  if  they  should  die  under  twenty-five, 
ta  John  Frankland,  his  executors,  &c. ;  and  on  James 
WebV%  attaining  twenty-five  or  at  any  other  time  his  said 
trustee  should  think  proper,  he  directed  him  to  convey 
the  said  estates  to  James  Webb  for  life,  remainder  to 
trustees  to  preserve  contingent  remainders ;  remainder  to 
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his  first  and  other  sons,  in  tail  male;  with  ubuU?  It- 
mainders  to  John  and  Frederic  Webb  and  their  first  aatf 
other  sons ;  remainder  to  John  Frankland  and  4us  heu%; 
and  he  gave  a  power  for  raising  a  jointure  for  any  wife 
of  his  son  James  and  portions,  ua  Arrowsmith,  his  heir* 
or  assigns,  should  think  proper,    • 

The  testator  then  devised  hi*  Lincolnshire  estate  to 
Arrowsmith  in  the  same  manner  upon  similar  trusts  Cor 
his  second  natural  son  John  Webb  and  his  first  and  other 
sons,  and  his  estates  in  the  counties  of  Northampton, 
Durham,  Wilts,   and  Middlesex,    and    in  Westminster, 
for  Frederic  Webb  and  his  first  and  other  sons ;  with 
remainders  respectively  to  the  other  sons,  and  the  ulti- 
mate remainder  to  Frankland  and  his  heirs ;  with  simi- 
lar powers  in  Arrowsmith,  and  subject  to  commission  tp 
him,  as  to  the  other  estates.    The  testator  then  amogg 
other  legacies  and  annuities  gave  an  annuity  of  109& 
to  Frankland  for  -his  life ;  and  directed,  that  he  should 
he  continued  agent  and  steward  of  his  estates  in  the 
same  manner  and  upon   the    same  terms,    salary  *ai 
allowances,  which  he  had  done  and  received,  for  hip 
life,  or  so  long  only  as  Arrowsmith,  his  heirs  or  esogofc 
should  think  proper ;    and   in  case  Frankland   should 
refuse  or  neglect  to  give  every  advice  and  assistance  w 
his  power  to  Arrowsmith,  his  heirs  and  assigns,  in  the 
execution  of  the  trusts  of  the  will,  then  he  revoked  aB 
the  devises  and  bequests  to  him.      He  also  directed; 
that  Arrowsmith  should  have  and  retain  to  himself  and 
for  his  own  use  as  a  satisfaction  for  his  trouble  in  the 
execution  of  the  trusts  of  his  will  at  the  rate  of  5  pet 
cent,  per  annum,  upon  the  amount  of  the  grosa  annus! 
Tents  and  profits  of   his  real  estates;  and  also  upon 
the  amount  of  the  interest  and  dividends  to  atisg  ttcm 
the  accumulations  of  such  rents  and  profits,  and  firam 
his  personal  estate;  and  he  gave  and  bequeathed  the 
*  said  Commission  and  allowance  ti>  Arrowsmith,  and.  dit 

rected, 
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♦r^cted, .  that  he  should  receive  and  be  entitled  to  th? 
paine,  until  the  several  and  respective  persons,  to  whom 
he  devised  and  bequeathed  his  real  and  personal  estates, 
should  become  entitled  thereto  in  possession;  qnd  that 
the  same  should  be  retained  by  or  paid  to  him  from 
time  to  time  during  his  life*  The  will  then  proceeded 
those 

"  I  do  hereby  authorize  and  empower  the  said  Edward 
"  Arrowsmith  at  any  time  during  his  life  by  any  deed 
"  or  instrument  under  his  hand  and  seal  to  nominate 
"  and  appoint  one  or  more  person  or  persons  to  be  a 
"  trustee  or  trustees  for  all  or  any  part  of  the  purposes 
'f>nd  trusts  in  this  my  will  contained ;  and  who  shall 
"  act  k*  all  things  as  fully  and  effectually  as  the  said 
"  Edward  Arrowsmith ;  and  he  and  they  shall  Upon  the 
"  death  of  the  said  Edward  Arrowsmith  be  entitled  to 
'*  the  same  commission,  which  I  have  given  to  him ;  and 
'/wheq  such  new  trustee  or  trusteed  shall  be  so  nomi- 
u  nated  and  appointed,,  as  aforesaid,  I  direct  the  said 
"  Edward  Arrowsmith  to  convey,  assure,  assign,  and 
*A  transfer,  all  my  real  and  personal  estate  into  the  naihes 
"  of  himself  and  such  new  trustee  or  trustees/' 
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The  testator  then  appointed  Arrowsmith  and  the  mo- 
ther of  his  said  children  their  guardians.  He  also  di- 
rected, that  each  and  every  of  the  person  and  persons,  to 
whom  he  had  thereby  made  any  gift,  devise,  or  bequest, 
should  accept  the  same  in  full  satisfaction  and  discharge 
of  all  debts,  claims,  and  demands,  upon  him  or  upon 
any  part  of  his  real  or  personal  estate,  or  otherwise; 
and  he  revoked  the  gifts  and  bequests  to  such  persons, 
who  should  not  accept  the  same  in  satisfaction,  and 
execute  releases.  He  gave  his  daughter  the  Countess  of 
Skctftesbury  the  sum  of  2000/.  to  be  paid  within  sis 
*  months  after  his  decease;. and  all  the  residue  of  his 
personal  estate  he   gave  to  Arrows/nith,  upon  trust  to 

accumulate, 
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accumulate,  until  his  son  James  should  attain  (he  age  of 
twenty-five,  and  to  be  transferred  to  him  at  that  age; 
in  case  of  his  death  under  that  age  without  issue,  to  Us 
son  John;  and  in  case  of  his  death,  &c.  to  Frederic;  and 
in  case  of  his  death,  &c.  to  Frankland,  his  executors,  &c 
He  declared,  that  if  his  daughter  or  grand-daughter  or 
any  of  their  issue  should  institute  any  suit  against  bis 
trustee,  his  heirs,  executors,  &c.  or  molest  or  disturb 
them  in  the  execution  of  any  of  the  trusts,  he  Tevoked 
the  several  devises  and  bequests  to  them ;  and  gave  the 
same  to  Frankland;  and  he  appointed  ArrowsmUh  sole 
executor. 


The  first  bill  was'filed  to  have  the  will  established: 
the  second  by  the  heir  at  law.  The  will  was  esta- 
blished by  a  decree,  directing  the  accounts,  and  among 
other  things,  that  Arrotcsmith  should  let  and  set  with 
the  approbation  of  the  Master.  Exceptions  were  taken 
by  Arrowsmith  and  Frankland  for  disallowing  several 
claims  set  up  by  them,  as  follows: 

Allowances  to  them  for  salaries,  audit  dinners  to  the 
tenants,  [travelling  expences,  postage,  and  a  Variety  of 
other  charges. 


[«485] 


«£168,  claimed  by  Arrowsmith  is  due  from  the  tes- 
tator at  his  death  upon  the  balance  of  an  unsettled 
account  for  money  laid  out  by  him  for  the  testator. 

,£81.  11*.  7\d.  claimed  by  him  as  an  allowance  for 
game-keepers'  and  stewards'  wages  upon  the  Glomce** 
shire  estate,  and  for  powder,  shot,  and  dogs. 

Frankland,  who  was  a  relation  of  the  testator's, 
claimed  as  a  creditor  an  annuity  of  15/.  charged  upon 
*  part  of  the  estates  by  the  will  of  Dame  Barbara  Webb; 
an  annuity  of  120/.  secured  by  the  bond  of  the  testa-. 

tor; 
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mortgage  by  the  testator  in  1784  for  3500/ ;  an 
ice  for  valuing  and  selling  estates,  &c. ;  355/.  as  a 

salary  enjoyed  by  him  during  the  testator's  life  » 
'  a  house ;  an  allowance  for  taxes ;  travelling  charges, 
3W.  a  year ;.  and  board  and  lodging,  when  attend- 
a  testator  for  settling  his  accounts*    Some  of  these 

were  objected  to  as  unreasonable;  and  it 
dated,  that  this  was  a  case  of  election. 


laoi. 


was 


causes  came  on  upon  the  exceptions  and  for  far* 
Erections ;  and  upon  a  motion,  that  the  Defendant 
tmith  may  be  restrained  from  executing  a  con- 
e  to  a  new  trustee. 


Wsb* 

The  Eari  <tf 

Shaftes- 
bury. 

The  Earl  of 

Shaftes- 
bury " 

Arrow- 
smith. 


Attorney  General,  Mr.  Richards,  and  Mr.  Stanley, 
» Plaintiffs,  in  the  first  cause. — Mr.  Mansfield  and 
M?,  for  the  Plaintiffs,  in  the  second  cause. 


object  of  the  motion  is  to  restrain  the  Defendant 
xecuting  a  conveyance  delegating  his  whole  au- 
.  Upon  general  principles,  no  one  acting  in  the 
ter  of  trustee  can  remove  himself  from  the  con- 
F  the  Court  administering  the  affairs  of  the  Cestui 
ist.    The  cases  of  charities  are  applicable.     It 

be  conceived,  that  an  executor  or  trustee  can 
i  authority  not  in  some  degree  under  the  controul 
Court,  and  there  are  many  instances  of  the  most 
ed  words.  This  can  never  be  treated  as  a  benefit 
trustee.  A  positive  direction,  that  he  should  not 
bject  to  the  controul  of  the  Court,  would  not 
t  it.  The  principle  is  to  be  found  in  the  Duke 
ufort  v.  Berty{9!7)  and  many  other  cases.  This 
i,  instituted  for  the  benefit  of  the  Cestuis  que  trust, 
under  the  eye  of  the  Court,  the  trustee  must  act 
the  direction  of  the  Court.    If  therefore  he  wishes 

to 
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4o  assign  his  trust,  he  inust  submit  a  proper  person  to 
the  Master  in  the  usual  course. 

Mr.  Romilly,  for  the  Defendant  Arrowsmtik* 
If  the  Defendant  has  the  power  under  the  wffl  la  ap- 
point a  new  trustee,  though  thiB  Court  has  taken  upoe 
itself  to  superintend  his  conduct  so  far  as  to  require  has 
to  pass  his  accounts  before  the  Master,  which  is  all  die 
Court  has  done,  nothing  can  be  done  by  this  motion.  If 
lie  has  not  that  power,  he  can  do  -nothing.  Every  titutee 
has  the  power  of  passing  the  legal  estate.  The  Court 
.will  hardly  interpose  from  the  mere  apprehension  of  that 
If  this  is  to  be  under  the  authority  of  the  Court,  he  will 
have  no  power ;  for  without  this  power  he  might  propose 
a  trustee.  The  argument  contends,  that  the  Gout  wiS 
do  this  for  him;  which  would  be  contrary  to  the  w3L 
The  testator  has  said,  he  shall  have  these  great  pop&9 
during  the  time  he  acts  himself;  and  that  he  shall  nomi- 
nate  the  trustees,  when  he  ceases  to  $c(;  knowing  the 
situation  of  the  property;  and  thinking  him  the  best 
person  to  execute  this  power.  What  authority  has  the 
Court  to  interpose  ?  The  only  mischief  can  be,  that  the 
legal  estate  might  be  vested  in  some  other  person ;  when 
the  Court  might  order  to  convey  to  any  one  else* 

Mr.  Mansfield,  in  Reply. 
A  clause  giving  trustees  a  power  to  nominate  other* 
is  not  uncommon ;  but  it  never  was  supposed,  that, 
when  once  the  estate  was  under  the  management  flf 
the  Court,  a  trustee  having  such  a  power  could.  iW 
sponte  appoint  a  new  trustee.  In  that  respect  there  a 
no  difference  between  this  trustee  and  any  other*  The 
argument  must  be,  that  he  might  sell  this ;  or  appoint 
the  most  distressed  gambler.  Is.  it  of  no  consequence 
*  to  whom  the  legal  estate  is  to  gp  ?  The  first  dk4 
would  be  a  new  suit :  a  supplemental  bill ;  and  additional 
expencc. 
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The  Lord  Chancellor.  t 

The  Defendant  appears  to  me  to  have.no  interest 
itatsoevei:  in  the  act  of  appointing  a  new  trustee.  If  it 
inds  upon  this  clause  alone,  he  has  no  other  discretion 
th  regard  to  the  appointment  of  a  new  trustee  than 
istees  in  ordinary  cases.  It  is  true,  he  can,  by  the  ap- 
«Htment  of  a  trustee,  convey  a  much  more  extensive 
barest  than  a  trustee  appointing  a  new  one  in  general 
pes  can.  But  that  circumstance  does  not  at  all  affect 
ft  controul  of  the  Court  over  his  discretion ;  though  it 
poses  upon  the  Court  a  duty  more  especially  to  take 
M^  that  its  own  discretion  is  wisely  exercised ;  for, 
ten  such  a  remuneration  is  given  to  the  new  trustee  as 
r»  Arrawsmith  can  give,  no  one  motive  ought  to  operate 
on  him  in  the  appointment,  but  to  do  the  very  best 
ing,  not  for  himself,  or  the  person,  whom  he  is  to  ap- 
int,  hot  for  those,  whose  interests  they  are  to  take  care 

There  is  no  doubt  therefore  of  the  controul  of  the 
*i?t  over  his  discretion.  It  does  not  prevent  the  exer- 
e  of  his  discretion;  but  takes  care,  that  it  shall  be  duly 
evrised.  In  the  ordinary  case  trustees,  parties  to  the 
$,  will  not  be  allowed  to  change  the  trustees  without 
5  -authority  of  the  Court.  There  is  no  doubt,  the  Court 
1  restrain ;  and  it  is  not  a  sufficient  answer,  that  the 
>urt  will  take  care  to  prevent  the  consequences :  for  the 
jchief  is  in  a  great  measure  done  by  the  appointment: 
»  necessity  of  getting  back  the  legal  estate.  It  is 
nigh  to  say,  the  Court  does  not  permit  the  discretion  to 
exercised  except  under  the  direction  of  the  Court.  The 
jfendant  must  therefore,  if  he  wants  to  appoint  a  new 
ptee,  go  before  the  Master;  and  propose  a  person; 
nd  therefore  ought  to  be  restrained  from  appointing  a 
w  trustee  without  an  application  to  the  Court. 
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Commission  of  51.  per  cent,  was  the  whole  A rrowsmiik 
was  to  have :  but  the  Will  does  not  say  so ;  and  upon 
the  Will  I  must  give  him  the  other  allowances. 

As  to  the  power  of  appointing  new  trustees,  I  am  very 
well  satisfied,  notwithstanding-  the  strong  words  of  this 
Will,  the  Court  has  controul  over  Arrowmtth.  Nothing 
proves  it  more  strongly  than  the  authority  given  him  by 
the  decree  to  let  and  set  with  the  approbation  of  the 
Master  (28).  ■* 

'  I  am  of  opinion,  he  has  no  right  to  appoint  bailiffi* 
gamekeepers,  &c.  except  as  the  due  management  of  the 
estate  requires  that.  It  is  quite  impossible  for  him  under 
this  Will  to  keep  up  an  establishment  of  pleasure;  ass 
'gamekeeper,  &c.  There  must  therefore  be  a  reference 
as  to  the  establishment;  regard  being  had  to  the  WilL 
There  must  also  be  an  inquiry,  whether  the  liberty  of 
'sporting  can  be  let  for  the  benefit  of  the  Cestui*  que  trust; 
and  if  not,  I  think,  the  game  will  belong  to  the  heir.  If 
it  is  necessary  for  the  preservation  of  the  game,  that  he 
should  appoint  a  gamekeeper,  I  would  not  prevent  him 
from  appointing  one ;  but  for  that  purpose  only ;  for  he 
cannot  under  this  Will  have  an  establishment  of  pleasure 
there. 

The  decree  must  direct  an  election  against  FrankUud; 
though  clearly  not  intended  by  the  testator  with  reference 
to  these  remote  interests  (39).  Also,  taking  the  whole 
Will  together,  upon  the  particular  expressions  in  thi 
Will,  Arrowsmith  cannot  claim  his  debt  and  commissioo 
both.    Therefore  he  must  elect. 


(28) 


v.  Roberts,  1  Joe* 


4*  Watt.  251. 


(29)  Upon  Election  see  the 
notes,  ante,  Vol.  1, 523,  7, 
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BASTARD  v.  CLARKE.  1*02. 

Aug.  Vd. 
HE  bill  was  filed  for  a  foreclosure ;  and  also  set  up    No  order 

another  demand  against  the  Defendant  upon  a  djs-  under  the  sta- 
t  ground;  praying  a  satisfaction  in  respect  of  that;tute^  ®w*  H* 

[  that  the  estate  should  be  a  security  for  both.  c' 20;  .f;  2 : 

J  the  bill  not 

llr.  Mansfield,  for  the  Defendant,  moved  for  the  usual  to  a  m      £ 

srence  to  the  Master  under  the  Statute (30).  closure*  bat 

including  also 
dr.  Romiily,  for  the  Plaintiff,  objected,  that  the  order  another  sub- 

ler  this  Act  of  Parliament  can  be  made  only  upon  a  ject 

re  bill  of  foreclosure ;  never,  where  there  is  any  thing 

i  in  the  cause ;  and  if  the  othef  was  a  distinct  subject, 

Defendant  ought  to  have'  demurred  on  the  ground, 

t  the  bill; was  multifarious. 

The  Lord  Chancellor  said,  he  never  knew  an  instance 
this  order,  where  there  was  any  thing  else  in  the  bill 
rond  the  foreclosure ;  observing,  that  it  would  not  ob- 
1  the  object  of  the  act;  for  the  cause  must  go  on  as 
the  other  matter. 

kfr.  Lloyd  (  being  applied  to  by  the  Lord  Chancellor ) 
i,  a  similar  application  was  refused  in  Vaughan  v~ 
lyd(dl) :  the  mortgagee  wanting  to  tack  all  his  other 
uands  to  his  mortgage. 

Mr.  Mansfield  said,  in  that  case  the  other  matter 
a  connected. 

Mr.  Romitty  mentioned  Husonv.  Hewson(S2);  where* 
urd  Rosslyn  was  of  opinion,   though  certainly  Lord 

Ahardey 

(30)  Statute  7  Geo.  II.  c.  20,  (31)  Cited  ante,  Vol.V,  48- 
f ■  (32)  Ante,  Vol.  IV,  105. 
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1802. 


BA3TASD 
V. 

Clahke* 


Ahanley  was  not,  that  the  reference  under  die  Statute 
was  such  an  acquiescence,  that  the  Defendant  should  not 
afterwards  before  the  Master  insist,  that  part  of  the 
money  was  paid* 

The  Lord  Chancellor  said,  the  justice  of  die  case 
seemed  to  be,  that  the  reference  should  be  made  as  to 
the  mortgage ;  and  the  cause  should  go  on  as  to  the  rest; 
but  he  never  knew  it  done. 

The  Order  was  not  made. 


Rolls, 
1802. 

Feb.  4th. 

Aug.  3d. 
Residuary  be* 
quest  for  the 
purpose  of 
educating  and 
bringing  up 
poor  children 
in  the  Roman 
Catholic  faith 
▼oid. 

The  fund  does 
not  go  to  the 
next  of  kin ; 
but  is  in  .the 
disposition  of 
the  Crown  to 
some  other 
charitable  use 
by  Sign  Ma- 
nual. 


CARY  v.  ABBOT. 

QEORGE   CARY,  a  Roman  Catholic,   by  his  WiD, 
after  giving  several  legacies  to  his  executors  and 
others,   and  two  annuities,   and  some  other    bequests, 
gave  and  bequeathed,  as  follows : 

"  I  also  give  and  bequeath  in  trust  to  my  executors 
"  hereinafter  named  and  for  the  purpose  hereinafter 
"  named  all  the  residue  of  my  personal  estate  not  here- 
"  inbefbre  disposed  of  whatsoever  nature  kind  or  quality 
"  the  same  may  be  also  all  the  interest  arising  therefrom 
"  I  give  for  the  purpose  of  educating  and  bringing  up 
"  poor  children  in  the  Roman  Catholic  Faith  such  a* 
"  orphans  or  those  whose  parents  or  friends  were  not 
**  able  Or  willing  so  to  educate  those  children  to  be  chosen 
by  my  trustees  hereinafter  named  or  such  trustees  as 
they  shall  afterwards  appoint  or  cause  to  be  appointed : 
"  nevertheless  I  at  all  times  allow  a  part  of  this  residue 
to  pay  such  sum  or  sums  as  may  be  requisite  for  the 
legal  security  or  execution  of  this  or  any  other  part  of 
this  my  last  Will" 


it 
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*  The  bill  was  filed  by  the  brother  and  sister  and  nieces  18ML 
rf  the  testator,  as  next  of  kin,  who  were  also  legatees ;  Cahy 
claiming-  their  legacies?  and  praying,   that  the  bequest  *. 

of.  the  residue  may  be  declared  illegal  and  void ;  and  that       ABmcnk 
it  may  be  declared,  the  testator  died  intestate  as  to  the 
vendue ;  and  the  Plaintiffs,  as  next  of  kin,  may  be  de- 
clared entitled  thereto,  &e* 


-  The  Attorney  General  was  made  a  Defendant. 

•  • 

Mr.  flichards  and  Mr,  Trower,  for  the  Plaintiffs. 

The  claim  of  the  Plaintiffs  is  upon  the  ground,  thai 
this  residuary  bequest  is  completely  vend.  *  The  Attorney 
General  insists,  .that,  though  it  cannot  be  sustained  in 
the  form  intended,  yet,  as  a  superstitious  use,  either  this 
Court  or, the. Crown  may  appoint  to  some  charity.  That 
point  will  be  rested  upon  the. Statute  of  Edward  VI.  (88)4 
It  is  stated  in  all  the  abridgments,  that,  wherever  there  is 
a  disposition  for  a  superstitious  use,  it  goes  to  the  Crown. 
That  probably  arose  from  a  mistake  of  the  law,  arising 
from  a  passage  in  Duke  (  34 ).  The  Statute  appears  plainly 
to  have  a  retrospect  to  gifts  made  before;  and  has  na 
pxoyistai  applicable  to  those  subsequent,  as  to  forfeiture, 
thqygh  clearly  void ;  and  it  cannot  be  maintained  upon 
ti)at  Statute,  that  property  given  at  this  time  to  a  •  super- 
stitious use  sfcall  be  forfeited.  It  is  clear  from  the  Statute, 
that  this  is,  not  a  charitable,  but  a  superstitious,  use:  but 
4I)  the  expressions  are  retrospective  merely.  The  Attorney- 
QenerfU  v.  Guise  (35),  and  the  case  there  cited,  are  cer- 
tainly against  the  Plaintiffs.  Gates  and  Jones's  Case  is  not 
to  be  found :  but  it  will  probably  turn  out  to  have  been 
before  the  Statute;  and  all  the  cases  of  forfeiture  to  the 
Crown  will  also  be  found  to  have  been  previous  to  it.  By 
what  authority  can  the  Crown  claim,  if  not  by  the  act? 

Aa 

<33)  Stat.  1  Edw.  VI,  c.  *4.  (35).  2  Fern.  200. 

(34)  Duke's  Ckar.Use,  105. 
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1802;  As  Partus  Patriae  the  right  of  the  Grown  is  to  execiite 
charitable  uses.  Only  the  Seventh  section  of  the  act  re- 
lates to  money.  What  could  be  the  use  of  that  section,  if 
Abbot.  this  right  existed  in  the  King  as  Parens  Patriae  or  by  the 
prerogative?  Upon  that  hypothesis  also  it  would  have 
extended  to  all.  future  dispositions.  The  claim  there- 
fore rests  solely  upon  the  subsequent  cases,  and  Dicta* 
founded  upon  mistake,  and  a  defective  construction  of 
the  Statute,  and  the  passage  in  Duke,  If  so,  the  com- 
mon equity  for  the  heir  or  next  of  kin  must  prevail.  In 
a  vetfy  recent  case,  De  Garcin  v.  Latoson  (96)9  not  yet 
decided,  The  Attorney  General  v.  Baxter  (37),  and  The 
King  v.  Lady  Partington  (38),  were  questioned;  and 
Lord  Thurlows  opinion  in  Moggridge  V.  ThackweU  (89 J 
is  strong  against  the  first  decision  of  the  former.  To 
educate  these  children  in  the  Protestant  faith  would  be 
directly  against  the  intention. 

Mr.  Mitford,  for  the  Attorney  General. 
The  right  of  the  Crown  is  established  by  a  great  num- 
ber of  decisions ;  many  of  which  are  upon  subjects,  Aat 
arose  long  since  the  act.  Superstitious  uses  are  void, 
not  only  by  the  Statute,  but  by  the  general  policy  of  die 
law.  The  King  v.  Lady  Partington  received  great  dh* 
cussion.  The  principle,  as  laid  down  in  De  Costa  t. 
DePa*  (40)  has  been  always  distinctly  looked  up  to. 
The  distinction  is  there  taken,  that,  when  the  devise  is 
to  a  superstitious  use,  and  made  void  by  Statute,  or  to 
a  Charity,  and  made  void  by  Statute  of  Mortmain,  then 

k 


(86)  Ante,  Vol.  IV,  433,  n.  (39)  Ante,  36.  Vol.  I,  464. 

(37)  1  Vern.  248.    The  de-  3  Bro.  C.  C.  517. 

cree  reversed  in  The  Attorney  (40)  Amb.  228.     See  tbt 

General   v.  Hughes,  2  Vern.  case,  as  corrected  by  the  Lord 

105.  Chancellor  from  Lord  Hard- 

(38)  1  Salh.  162.  %cxch<?%  notes,    ante,  76,  in 

Moggridge  v.  Thachvell. 
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it  should  belong  to  the  heir  at  law  of  next  of  kin ;  but. 
where  it  is  in  itself  a  charity,  *  but  the  mode,,  in  which 
it  is  to  be  disposed  of,  is  such,  that  by  the  law  of 
England  it  cannot  take  effect,  as  promoting  a  religion 

contrary  to  the  established  one,  then  the  Crown  by  Sign 
Manual  directed  to  the  Attorney  General  may  give  orders, 
in  what  charitable  manner  it  shall  be  disposed.  The  dis- 
position made  under  that  decision  was  certainly  a  com- 
plete departure  from  the  intention  of  the  testator. 


1802. 


Cart 
v. 

Abbot. 

[#49S  I 


Mr.  JRicfutrds,  'in  Reply. 
It  is  not  disputed,  that  this  is  a  superstitious  use;  as 
much  as  any  of  the  uses  specified  in  the  Statute ;  which 
has  the  expression  "  other  like  thing."  There  is  a  plain 
intention  here  to  make  proselytes :.  which  is  the  charac- 
teristic of  this  religion.  If  a  gift  to  a  Roman  Catholic 
Priest  is  void,  a  gift  for  the  purpose  of  educating  chil- 
dren in  the  faith  he  teaches  must  be  void  also  (41 ).  That 
it  is  void  by  the  Statute  appears  clearly  through  the 
whole  of  it.  The  object  cannot  take  place ;  and  the  for- 
feiture arises  by  way  of  penalty  for  the  attempt ;  and  it 
is  so  considered  in  Duke  and  all  the  cases.  It  is  equally 
clear,  that  the  Statute  is  retrospective  throughout ;  and 
it  has  been  always  so  considered ;  as  it  was  in  Moggridge 
v.  Thaciwell;  though  incidentally  only ;  the  use  in  that 
will  not  being  superstitious.  The  Attorney  General  v. 
The  Bishop  of  Oxford  (42)  and  Corbyn  v.  French  (48) 
were  decide^  in  favour  of  the  next  of  kin,  upon  the  prin- 
ciple, that,  if  the  particular  object  pointed  out  could  not 
be  attained,  no  other  object  should  take  place.    In  the 

case 


(41)  Ante,  Vol.  VI,  567, 
Smart  v.  Prvjean,  and  the 
note.  Dt  Garcin  v.  Law  ton, 
IV,  433,  *. 

Vol.  VII.  II 


(42)  Stated  ante,  Vol.  IV, 
431,  from  the  Register's 
Book. 

(43)  Ante,  Vol.  IV,  418.    , 
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1602.  case  of  Downing  College  (44)  Lord  Chief  Justice  WU- 

^^  mot  was  of  opinion,  *  that  it  should  go  to  another  Cha- 

Va  rity.     But  Lord  Thurlow  dissented  from  that ;  and  after 

Abbot.        Lord  Kenyon's  decree  in  The  Attorney  General  ▼.  The 

[  *494  ]      Bishop  of  Oxford  acted  upon  it.    The  consequence  is 

like  that  of  the  Statute  of  Mortmain  (45);  making  the 
disposition  absolutely  void ;  and  being  so,  the  Court 
cannot  give  it  effect  or  energy.  In  that  way  Lord  Hqrd- 
wicke  understood  it  in  De  Costa  v.  De  Pas. 

• 

Mr.  Romitty  (Amicus  Curia)  mentioned  Isaac  v.  Gout- 
jpertz ;  in  which  Lord  Thurlow  held  a  purpose  to  edu- 
cate Jews  a  good  Charity. 


The  Master  of  the  Rolls. 
Aug.  2d.  This  bill,  fil^d  by  the  next  of  kin  of  the  testator,  some 

of  whom  are  legatees  under  the  will,  among  other  things 
prays,  that  the  bequest  of  the  residue  for  the  purpose  of 
educating  Children  in  the  Roman  Catholic  Faith,  may  be 
declared  illegal  and  void ;  that  it  may  be  declared,  the 
testator  died  intestate  as  to  the  residue:  and  that  tie 
Plaintiffs  as  next  of  kin  are  entitled  thereto.  The  Attor- 
ney General,  who  is  made  a  Defendant,  insists,  that  the 
residue  ought  to  be  applied  to  such  charitable  purposes 
as  his  Majesty  shall  please  to  direct.  That  the  residue 
cannot  be  applied  according  to  the  will  is  certain. 
The  Roman  Catholic  religion  has  received  a  consider- 
able degree  of  toleration  by  the  Statute  pf  *the  present 
King  (46):  yet  there  is  a  provision  in  that  act,  that  all 
dispositions  before  considered  unlawful  shall  continue  to 
be  and  be  deemed  so.     There  is  no  doubt,  a  disposition 

for 

(44)  The  Attorney  General  General  v. Vigor,  post.  VIII, 

v.  Downing,  Wilm.  1.     Amb.  256. 

660,  571.    The  Attorney  Ge-  (45)  Stat.  9  Geo.  II,  &  J& 

neral  v.  .gotryer,  ante,  Vol.  I II,  (46)  Stat.  31  Geo.  III,c& 
714;  V,  300.    The  Attorney 
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for  the  purpose  of  bringing  up  and  educating  children  in 
the  Roman  Catholic  religion  was  unlawful  before  that 
time.  The  consequence  of  its  being  void,  if  authority 
•was  out  of  the  question,  would  be  an  intestacy;  that 
the  gift  being  so  void  must  be  considered  as  no  gift. 
But  that  is  contradicted  by  authorities  without  number. 
According  to  them,  whenever  a  testator  is  disposed  to  be 
charitable  in  his  own  way,  and  upon  his  own  principles, 
we  are  not  to  content  ourselves  with  disappointing  his 
intention,  if  disapproved  by  us :  but  we  are  to  make  him 
charitable  in  our  way  and  upon  our  principles.  If  once 
we  discover  in  him  any  charitable  intention,  that  is  sup* 
posed  to  be  so  liberal  as  to  take  in  objects,  not  only  not 
within  his  intention,  but  wholly  adverse  to  it.  It  is  not 
for  me  to  attempt  to  overturn  the  settled  law  and  prac- 
tice ;  according  to  which  charitable  bequests  void  as  to 
one  object  may  be  appropriated  to  another. 


1302. 


Gary 

AfiBOT. 


But  in  this  case  can  I,  (Standing  myself  upon  the  ex- 
pression of  Lord  Hardwicke  in  De  Costa  v.  De  Pas  (47), 
say,  this  is  so  wholly  void  as  not  to  be  applicable  to  any 
other  purpose?  According  to  that  statement  to  entitle 
the  heir  or  next  of  kin  it  is  requisite,  not  only,  that  the 
devise  is  to  a  superstitious  use,  but  to  such  as  is  made 
void  by  Statute.  There  is  no  Statute  making  superstitious 
uses  void  generally.  The  Statute  of  Edward  VI.  relates 
only  to  superstitious  uses  of  a  particular  description,  then 
existing.  The  Statute  of  Henry  VIII.  (48)  relates  only  to 
assurances  of  land  to  churches  and  chapels;  which,  if  for 
a  longer  term  than  twenty  years,  it  declares  absolutely 
void.    The  Statute  of  George  I.  (40)  #as  only  temporary. 

In 


The  Statute 
1  Edw.  VI. 
c.  14,  relates 
only  to  super- 
stitions Uses 
of  a  particular 
description 
then  existing. 


(47)  See  that  case,  as  cor- 
rected by  the  Lord  Chancellor 
from  Lord  Hardwicke' &  notes, 
ante,    3Gy    in  Moggridge  v. 
ThachwtlL 


(48)  Stat.    23  Hen.  VIII, 
c.  10. 

(40)  Stat.  1  Geo.  I,  c.  56. 
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Cary 

r. 
Abbot. 


In  The  King  v.  Lady  Partington  one  of  the  resolutions  \ir 
that  the  use  being  superstitious  is  merely  void;  and  for' 
that  reason  the  King  cannot  have  it ;  yet  however  it  iff 
not  so  far  void  as  that  it  shall  result  to  the  heir;  and 
*  therefore  the  King  shall  drder  it  to  be  applied  to  * 
proper  use.     In  The  Attorney  General  v.  Guise  the  case, 
of  Gates  and  Jones  is  mentioned :  in  which  it  is  said,  a. 
charity  given  to  maintain  Popish  priests  itas  applied  to 
other  uses  by  the  King,  and  not  to  turn  to  the  benefit  of 
the  heir.     It  is  unnecessary  for  me  to  mention  the  other 
well  known  cases ;  in  which  bequests  void  as  to  the  parti- 
cular objects,  but  being  charitable  in  their  nature,  have 
been  applied  to  other  charitable  purposes.     In  the  note 
to  Corbyn  v.  French  of  the  argument  in  De  Garcin  v, 
Lawson  it  is  said  by  the  Counsel  for  the  next  of  kin, 
that  "the  opinion,  that  prevailed  in  some  cases,  parti- 
"  cularly  Baxter's  Case,  that  the  Crown  may  appoint,  was 
"  disapproved  by  Lord  Thurlow  in  Moggridge  v.  Thack- 
"  well;   and  in  The  Attorney  General  v.  Whorwood,  the 
next  of  kin  upon  the  foundation  of  Lord  Hardwiciei 
opinion  filed  a  supplemental  bill;  upon  which  Lord 
Keeper  Henley  declared,  that  the  disposition  of  the 
personal  estate  after  the  death  of  Mrs.  Scott,  so  far  as 
it  was  intended  for  a  charitable  purpose,   was  void; 
"  and  that  it  would  belong  to  the  next  of  kin ;  and 
"  under,  that  decree  the  next  of  kin  upon  the  death  of 
"  Mrs.  Scott,  about  eight  years  ago,  obtained  a  transfer 
"  of  all  the  funds." 
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Upon  looking  at  The  Attorney  General  v.  Whor- 
teood(50),  it  appears,  the  doubt  was,  whether  it  was  a 
bequest  for  a  charitable  purpose,  or  not;  whether  any 
charity  was  in  the  intention ;  for  the  argument  upon  the 
other  side  is,  that  this  was  no  devise  to  a  charity.  Lord 
Hardwicke  says,  "  if  this  trust  is  no  charity,  there  is  no 
"  ground  for  the  Information  in  the  name  of  the  Attar- 

"ney 
(50)  Wet.  534. 
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"  ney  General  at  the  relation  of  the  College  on  a  devise 
!  to  the  College  only ;   for  such  Information  can  only 


.1802. 


€4 


€t 


€t 


"  be  supported  on  the  foot  of  a  charitable  use.  On  a 
♦  general  devise  to  the  College  without  more  the  Col- 
lege being  a  body  capable  of  taking  must  sue:    the 

"Attorney  General  having  nothing  to  do  with  it;  and  it 

"  is  only  before  me  upon  that  Information." 

I  do  not  therefore  see,  how  that  case  can  be  an  autho- 
rity, that  an  illegal,  but  charitable,  use  shall  go  to  the 
heir  or  next  of  kin.  Here  the  use  is  clearly  charitable 
in  its  nature :  viz.  for  poor  orphan  children.  What  vi- 
tiates it  is,  that  they  are  to  be  educated  in  the  Roman 
Catholic  religion.    . 

I  must  declare  the  bequest  of  the  residue  void  (51); 
but  that  it  must  go  to  such  use  as  the  King  shall  direct. 
The  Attorney  General  therefore  will  apply  for  a  Sign 
Manual. 

(51)  Attorney  General  v.  Power >  \  Ball  fy  Beat.  145. 


Caky 
v. 
Abbot. 

[  *407  ] 


SPERLING  v.  TREVOR, 

HPHE  bill  was  filed  to  obtain  specific  performance  of 
an  agreement  by  the  Defendant  for  the  purchase 
of  a  freehold  estate  from  the  Plaintiff.  The  usual  refer- 
ence to  the  Master  having  been  directed,  the  Report  was 
in  favour  of  the  title;  to  which  Report  the  Defendant 
took  an  exception,  as  to  p&rt  of  the  estate,  called  the 
Bower  Farm. 

The  ground  of  the  objection  to  the  title  was,  that 
Elizabeth  Baker  ought  to  join  in  a  recovery :  the  title 
being  derived  from  John  Paine  \  who  by  indenture,  dated 
the  19th  of  January,  1693,  limited  the  estate  to  the  use 

of 


1802. 
Aug  5th. 
Exception  to 
a  Report,  in 
favour  of  a 
title,  on  the 
ground,  that 
the  reversion 
in  fee  might 
have  been  dis- 
posed of,  so  as 
not  to  have 
descended  to 
the  heir,  from 
whom  the  title 
was  derived, 
over-ruled. 
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Sperling 

v. 
Tkkvor. 
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of  himself  for  life;  remainder,  subject  to  a  term,  to  his 
first  and  other  sons  by  his  then  wife  in  tail  male,  remain- 
der to  his  first  and  other  sons  by  any  other  woman  in 
tail  genera] ;  remainder  to  his  daughters  in  tail ;  remain- 
der to  John  Paine  in  fee. 


1498  ] 


John  Paine  and  Blanch,  his  wife,  had  one  daughter, 
Elizabeth ;  who  married  John  Smith.  John  Paine  by  his 
will  gave  all -such  worldly  estate,  wherewith  it  pleased 
God  to  bless  him,  to  his  second  wife,  whom  he  appointed 
his  executrix :  but  the  will  was  attested  by  two  witnesses 
only.  He  died  without  any  other  issue.  Elisabeth  Smith 
upon  the  death  of  her  father  entered  into  possession  as 
tenant  in  tail ;  and  levied  a  fine.  She  had  issue  John 
Smith,  who  married,  but  died  without  issue,  and  EUxo* 
beth,  who  married  William*  Baker.  They  had  issue  one 
daughter,  Elizabeth  Baker.  From  her  the  estate  was 
purchased  under  a  decree;  and  by  mesne  purchases  be- 
came vested  in  the  Plaintiff. 


The  Defendant  suggested,  that  the  ultimate  remainder 
in  fee  may  have  been  by  deed  or  will  disposed  of  by 
John  Paine  or  by  any  other  person,  to  whom  it  may 
have  descended ;  and  if  the*  same  should  have  been  so 
disposed  of,  it  could  now  be  barred  only  by  Elizabeth 
Baker. 

*  In  support  of  the  title  it  was  urged,  that  the  bare 
possibility,  that  Paine  might  have  disposed  of  the  re- 
version from  his  only  child  and  heiress  Elizabeth,  would 
not  be  permitted  by  a  Court  of  Equity  to  impede  the 
sale ;  and  as  it  appeared,  that  the  estate  was  not  devised, 
it  was  to  be  assumed,  that  the  ultimate  reversion  de- 
scended to  his  only  child  and  heiress  at  law. 

Mr.  Mansfield  and  Mr.  Steele,  in  support  of  the  Ex- 
ception. Mr,  Romitty  and  Mr.  Fonblanque,  for  tte 
Report. 

The 
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The  Lord  Chancellor  held  a  recovery  not  necessary.  1802. 


The  Exception  was  over-ruled ;    and-  a  specific  per-  ^ 

formance  decreed.  Trevor. 


[499  ] 
Rolls. 
HOLMES  v.  COGHILL.  180*. 

Aug.  3d,  5/A. 
BY  the  settlement,  previous  to  the  marriage  of  Sir  John    Distinction 

Coghill,  Bart,  dated  the  15th  and  16th  of  October,  between  a 

1754,  estates  in  Ireland,  in  fee  simple,  in  the  counties  Power  and  ab- 

of  Kilkenny  and  Cavan,  and  leaseholds  for  lives  in  the  8°lute  Pr°- 

county  of  Kildare,  were  settled  to  the  use  of  Sir  John  P^rv*    A 

Coghill  for  life ;  with  remainder,  subject  to  an  annuity  ' 

by  way  of  jointure  and  a  term  for  raising  portions  for  agse|S  for 

younger  children,  to  the  first  and  other  sons  of  the  mar-  debts. 

riage  in  tail  male ;  and   it  was   declared,  that  Sir  John    Power  exe- 

Coghill  should  have  full  power  by  any  deed  or  writing  cuted  by  Will, 

to  be  by  him  subscribed,   sealed,  and  executed,  in  -the  but  afterwards 

presence  of  three  or  more  credible  witnesses,  or  by  his  discharged ; 

last  Will  .and  Testament,  by  him  signed,  published,  and  ^     a  new** 

declared,  in  the  presence  of  the  like  number  of  witnesses,    .      . 

•  .  •  •  •    *"-  subsequent 

to  charge  the  said  premises  in  the  counties  of  Kilkenny,  C0(|ici|  wyj  n0| 

Cavan,  and  Kildare,  with  any  sum,  not  exceeding  2000/.  by  the  mere  - 
for   such   uses   and   purposes   as  he   should  think  pro-  effect  of  re- 
per,  but  without  prejudice  to  the  aforesaid  jointure  and  publishing  the 
portions.  Will  be  ah  ex- 

ecution of  the 

Sit  John  Coghill,  was  also   entitled  under  a  Will  to  Power- 

estates  in   the    counties    of  Meath  and   Dublin ,•    with    Though  the 

remainder  in   tail  to  his  eldest   son;  who  attained  the  ru  e  1S  se    *  » 

aire  of  twenty-one  in  1787.     Soon  afterwards  thev  joined  p         .  .  4. 
&  #      J  '  J  some  violation 

in   suffering  recoveries  of  all   the    estates,    except  the  0f  principte 

lease-  bllt  witfc  no 

practical  inconvenience,  that  equity  will  in  Certain  cases,  aid  a  de- 
fective execution  of  a  Power,  the  want  -of  execution  cannot  be  sup- 
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leaseholds ;  and  by  indentures  of  settlement,  dated  the 
29th  and  30th  of  June,  1787,  they  conveyed  to  trustees 
and  their  heirs  the  estates  in  the  counties  of  Kilkenny, 
Meathy  and  Dublin,  and  the  leaseholds  in  the  county  of 
Kildare,  subject  to  the  jointure  and  provision  for  younger 
children,  but  freed  and  for  ever  discharged  of  and  from 
all  right  and  power  by  the  said  settlement  reserved 
to  Sir  John  Coghill  by  Deed  or  Will  to  charge  and 
*  incumber  the  premises  in  the  counties  of  Kilkenny  and 
Kildare  with  any  sum,  not  exceeding  2000/.  for  such  us$s 
and  purposes  as  he  should  think  proper. 


This  conveyance  was  declared. to  be  in  trust  for  secur- 
ing an  annuity  to  the  son,  and  then  to  trustees  for  a 
term  of  200  years ;   and  subject  thereto,   to  the  joint 
appointment  of  the  father  and  son;  and,  in   the  mean 
time  and    until    default    of   appointment,    to   Sir  John 
Coghill  for  life ;   and  then  to  the  survivor  of  him  and 
his  son.     The  trust  of  the  term  of  200  years  was  declared 
to  be  for  securing  the  annuity  to  the  son;    and  then, 
that  the  trustees  should  at  the  request  and   desire  of 
{Sir  John  Coghill,  to  be  signified,  and  to  be  by  him  signed, 
by  demise,  sale,   and  mortgage,  of  the  premises  in  the 
counties  Qf  Meath.  and  Dublin,  comprised  in  the  term, 
or  of  a  competent  part  thereof,  or  by  such  other  ways 
and  means  as  they  or  the  survivor,  &c.  shall  think  fit, 
raise  and  levy  such  sum  or  sums  of  money  as  Sir  John 
Coghill  should  direct  and  appoint,  not  exceeding  in  the 
whole  2000/.;    and   pay  the  same  to  Sir  John   Coghill 
pr  his  assigps  in  his  life-time  to  or  for  his  and  their  own 
use  for  ever;   or  if  the  same  or  any  part  thereof  shall 
not  be  levied,  raised,  and  paid  over,  to  him  and  assigns 
in  his  life-time,  then  upon  trust  by  all  or  any  of  the  ways 
and  means  aforesaid  to  raise  and  levy  the  same  at  such 
time  and  times,  and  to  pay  over  the  same  to  such  person 
or  persons,  as  Sir  John  Coghill  should  by  deed  or  by  his 
last  Will  by  him  duly  executed  and  attested  by  two  or 

more 
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"more  credible  witnesses,  direct  and  appoint;  and  then 
upon  farther  trust  to  indemnify  the  aforesaid  lands  in  the 
county  of  Cavan  from  all  charges  affecting  the  same ;  and 
then  upon  further  trust*  to  raise  a  farther  sum  in  addition 
to  the  portions  under  the  settlement. 


1802. 

HOLMBS 

9. 
CoGHILL. 


Sir  John  CoghiU  by  his  Will,  dated  the  9th  of  Sep, 
tember,  1775,  and  several  codicils,  executed  and  attested 
so  as  to  pass  real  estate,  gave  the  sum  of  2000/.,  to  be 
•raised  under  his  power,  and.  all  the  rest  and  residue  of 
his  personal  estate,  goods,  and  effects  (except  his  furni- 
ture  at  CoghiU  Hall,  which  he  directed  to  be  appraised, 
and  delivered  at  the  appraised  value  to  his  son),  and  the 
amount  of  such  appraisement,  with  the  above  fund  to  be 
applied  towards  payment  of  his  debts ;  and  he  appointed 
his  wife  and  two  other  persons  executrix  and  executors. 
•He  died  in  March  1790.  One  of  the  codicils  was  sub- 
sequent to  the  deed  of  1787:  but  it  took  no  notice  of 
the  power;  and  was  for  a  distinct  purpose,  wholly  un- 
connected with  it. 

The  bill  was  filed  by  simple-contract  creditors  against 
the  widow,,  who  alone  proved  the  Will,  and  against 
Sir  John  Thomas  CoghiU,  the  eldest  son  and  heir  at  law 
of  the  testator ;  praying  an  account  and  payment  of  their 
-debts,  an  account  of  the  personal  estate;  and  that  if  any 
part  of  the  personal  estate  has  been  applied  in  payment 
of  specialty  debts,  for  so  much  the  simple-contract  cre- 
ditors may  stand,  in  the  place  of  the  specialty  credi- 
tors upon  the  real  estates,  of  which  the  testator  was 
seised,  or  in  which  he  had  such  an  interest  as  may  be 
affected  with  specialty  debts;  and  receive  satisfaction 
thereout. 


[501  ] 


The  Defendants  stated  by  their  answers  the  accounts; 
from  which  it  appeared,  that  the  personal  estate  and  the 
real  estate  descended  were  insufficient  for  the  specialty 

debts. 
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5f  appoint,  this  makes  it  his  absolute  estate ;  and  gives 
"him  such  a  dominion  over  it  as  will  subject  it  to  his 
"  debts." 

*  *  •  .  * 

Mr.  Alexander  and  Mr.  Fonblanque,  for  the  De- 
fendants. 
This  is,  not  the  absolute  property  of  the  party,  but  a 
power  to  be  executed  in  a  particular  manner*  According 
to  the  statement  in  the  great  case  of  Lord  Townshend  v. 
JVindham(63)  there  was  an  appointment  of  the  whole 
•in  Sainton  v.  Ward;  and  Lord  Hardwickes  opinion  is 
expressed  in  Lord  Townshend  v.  Windham,  that  it  wiD 
not  «do  without  executing  the  power.  In  Toilet  v. 
Toilet (Gif)  the  distinction  is  taken  between  a  defective 
execution  and  a  non-execution  of  a  power:  this  Court 
in  the  particular  cases  aiding  the  former;  but  not  die 
tatter.  *  All  the  cases  cited  fell  within  the  extinction; 
there  having  been  an  execution  in  all  of  them.  The 
rule  may  be  harsh  in  not  going  this  length  in  favour  of 
creditors:  but  it  must  prevail.  In  this  case  there  is 
total  absence  of  intention  to  execute. ,  In  many  ia- 
stances  the  date  of  the  will  is  brought  do^n  to  that 
of  the  codicil  (65):  but  this  codicil  is  quite  distinct; 
and  does  not  look  to  the  power.  This  is  not  like  Tom- 
Unson  v.Dighton;  in  which  the  question  was,  whether 
the  effect  was  not  to  enlarge  the  estate. 


Mr*  Romilly,  in  Reply. — It  is  very  difficult  to  find  a 
reason  for  the  distinction  between  the  defective  execu- 
tion  and  the  non-execution  of  a  power:  as  is  observed  in 
Lassells  v.  Lord  Comwallis.  The  case,  that  approaches 
nearest  to  this,  is  Lord  Townshend  v.  Windham :  but  it 
turned  entirely  upon  the  particular  circumstances.  As 
to  the  point  of  republication,  the  objection  is,  that  the 

thing, 


(63)  2Ves.  l. 

(64)  2  P.  Will.  489. 


(66)  Pigott  v.  Waller,  inte, 
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ling,  to  which  the  Will  applied,  did  not  exist  at  the 
ate  of  the  codicil:  but  the  effect  of  this  codicil, 
onexed  to  the  Will,  duly  executed,  is  to  make  the 
whole  speak  at  that  date.  It  is  therefore  a  republican 
on  of  the  Will,  and  an  execution  of  the  power. 


504 


The  Master  of  the  Rolls. 
The  question  in  this  cause  is,  Whether  tne  sum  of 
000/.,  whidi  Sir  John  Coghill  had  power  to  raise, 
hould  be  considered  assets  for  his  debts.  The  credi- 
tors contend,  first,  that  he  has  executed  the  power.  If 
ic  has,  there  is  an  end  of  the  question.  If  he  has  not, 
econdly,  they  insist,  that  this  sum  is  substantially  his 
iroperty ;  as  he  had  an  absolute  power  to  appoint'  it. 

As  to  the  first  point,  it  is  clear,  the  only  jJower  iri 
existence  at  his  death  was  created  by  the  deed  of  1787. 
The  power  reserved  by  the  marriage  settlement  was  dis- 
iharged  for  valuable  consideration.    That  power  he  had 
»xeriited  by  his  Will.     But  the  power  itself  being  gone 
jefoffe  his  death,  the  Will  had  nothing  to  operate  upon ; 
unless  it  can  be  applied  to  the  new  power,  created  for 
appointing  the  same  sum,  to  be  raised  out  of  different 
estates.     It  is  admitted,  he  has  not  directly  executed  the 
new  power.     But  it  is  said,  that  subsequent  to  the  crea- 
tion of  it  he  executed  a  codicil,  that  has  the  effect  of 
republishing  the  Will,  and  making  it  speak  as  at  the  time 
of  the  republication.     Be  *  it  so.     It  speaks  only  of  the 
power  given  by  the  marriage  settlement ;  which  was  as 
much  gone,   as  if  it  never  had  existed.    There  is  no 
way,  in  which  the  will  can  be  made  to  speak  of  the  new 
power,  for  a  new  consideration,   affecting  different'  es- 
tates.    I  am  clearly  of  opinion,    there  is  no  execution 
of  this  power. 

« 

Upon  the  second  point,  there  is  an  evident  difference 
between  a  power  and  an  absolute  right  of  property  •  not 

so 
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•q  much  with  regard  to  the  party  possessing  the  power, 
as  to  the  party  to  be  affected  by  the  execution  of  it    If 
our  attention  is  to  be  confined  to  the  former,  entirely, 
there  is  no  reason,  why  the  money  he  has  a  right  to  raise 
should  not  be  considered  his  property,  as  much  as  a  debt 
he  has  a  right  to  recover.     But  the  latter  can  only  be 
charged  in  the  manner,  and  to  the  extent,  specified  at 
s  the  creation  of  the  power.    The  compact  is  not  to  raise 
2000/.  absolutely,  and  in  all  events ;  but,  that  it  may  be 
raised  in  a  certain  manner :  viz*  according  to  his  appoiqt- 
ment  by  deed  or  will,  to  be  duly  executed,  and  attested 
by  two  or  more  witnesses.    To  say,  that  without  a  deed 
or  will  this  sum  shall  be  raised,  is  to  subject  the  owner  of 
the  estate  to  a  qharge  in  a  case,  in  which  he  never  con- 
sented to  bear  it.    The  chance,  that  it  may  never  be  exe- 
cuted, or,  that  it  may  not  be  executed  in  the  manner 
prescribed,  is  an  advantage  he  secures  to  himself  by  the 
agreement ;  and  which  no  one  has  a  right  to  take  from 
him.     In  this  respect  there  is  no  difference  between  a 
non-execution  and  a  defective  execution  of  a  power.    By 
the  compact  the  estate  ought  not  to  be  charged  in  either 
case.    It  is  difficult  therefore  to  discover  a.  sound  prin- 
ciple for  the  authority  this  Court  assumes  for  aiding  a 
defective  execution  in  certain  cases.     If  the  intention  of 
the  party  possessing  the  power  is  to  be  regarded,  and  not 
the  interest  of  the  party  to  beaffected  by  the  execution, 
that  intention  ought  to  be  executed,  wherever  it  is  mani- 
fested ;  for  the  owner  of  the  estate  has  nothing  to  do  with 
the  purpose.    To  him  it  is  indifferent,  whether  it  is  to  be 
exercised  for  a  creditor  or  a  volunteer.    But  if  the  in- 
terest of  the  party  to  be  affected  by  the  execution  is.to 
be  regarded,  why  in  any  case  exercise  the  power,  except 
in  the  form  and  manner  prescribed.     He  is  an  absolute 
stranger  to  the  equity  between  the  possessor  of  the  power 
and  the  party,  in  whose  favour  it  is  intended  to  be  exe- 
cuted.   As  against  the  debtor  it  is  right,  that  he  should 
•pay.     But  what  equity  is  there  for  the  creditor  to  hare 

*     the 
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loney  raised  out  of  the  estate  of  a  third  person  in 
le^  in  which  it  was  never  agreed  that  it  should  be 
1  ?  The  owner  is  not  heard  to  say,  it  will  be  a 
OU8  burthen,  and  of  no  merit  or  utility.  He  is  told, 
sase  provided  for  exists :  it  is  formally  right:  he  has 
ng  to  do  with  the  purpose.  But  upon  a  .defect,  which 
Tourt  is  called  upon  to  supply,  he  is  not  permitted 
ttprt  thi6  argument;  and  to  say,  it  is  not  formally 

:  the  case  provided  for  does  not  exist ;  and  he  has 
ng  to  do  with  the  purpose.     In  the  sort  of  equity 

this  subject  there  is  some  want  of  equality.  But 
tile  is  perfectly  settled ;  and,  though  perhaps  with 

violation  of  principle,  with  no  practical  inconve- 
je.  But  farther  than  supplying  a  defect,  in  the  exe- 
n  the  Court  has  never  gone.  In  Lassells  v.  Lord 
wallis  the  Lord  Keeper  says  (66),  that  "the  Court 
§  not  gone  so  far  as,  where  a  man  has  a  power  to 
se  money,  if  he  neglect  to  execute  that  power,  to 

it  for  him ;  although  he  thought,  it  might  be  rear 
table  enough,  and  agreeable  to  equity  in  favour  of 
iditprs." 


IStt. 

Holm  s3 

v. 

COOHILL. 


;  the  opening  I  was  strongly  impressed  with  an  idea, 
there  was  no  authority  for  the  proposition  contended 
>y  the  creditors.  None  was  adduced,  except  some 
rality  of  expression  in  Atkyns\  statement  of  the 
ment  in  Bainion  v.  Ward.  There  is  np  such  general 
osition  necessary  to  the  decision  of  that  case ;  for 
vhole  sum. was  appointed;  in  which  particular  the 
ment  is  more  correct,  as  introduced  (67)  in  the  Re- 

of  Lord  Townshend  v.  Windham ;  and  there  Lord 
iwicke  lays  it  down  expressly,  that  without  an  ap- 
ment  no  person  could  be  entitled  to  the  money ; 
gh  the  power  was  as  large  as  in  this  instance.  It  was 
tied,  that  because  the  Court  will  for  creditors  lay 

of  the  money,  when  it  is  appointed  for  a  volun- 
teer, 
(60)  2  Vem.  465.  (67)  2  Ves.  2. 
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teer(68),  the  Court  ought  to  lay  hold  of  it  for  then* 
though  there  is  no  appointment ;  for  in  the  former  case 
the  application  is  against  his  intention.  But  in  the  gWen 
case  the  nioney  is  already  Raised  by  a  due  execution  of 
the  power ;  and  the  Court  .only  directs  the  application* 
It  does  not  follow,  that  by  its  own  act  it  shall  charge  the 
estate,  when  the  power  is  not  executed*  nor  attempted 
to  be  executed.  Many  of  the  cases  cited  determine  only, 
that  a  limited  gift  to  a  man,  with  a  power  to  dispose  of 
the  thing  given,  will  carry  the  ownership.  But  there  is 
no  doubt,  this  is  a  power  in  the  proper  sense  of  the  word; 
and  the  power  not  haying  been  executed,  I  am  of  opi- 
nion, the  money  cannot  be  raised  (69). 


(68)  George  v.  Milbanke,  See  Reidv.Sher'gold,XfW. 
post,  Vol.  IX,  190.                  .  Hixon  \.  Oliver,  XIII,  10ft 

(69)  This  decree  affirmed  and  the  note,  ante,  II,  594. 
by  Lord  Enkinel  C.  upon  ap-  Doe  on  dem.  of  Tkorlqj  u 
peal :  post,  Vol.  XII,  206.  Thorley,  10  East,  438. 


1802.  TRIMMER  v.  BAYNE. 

Aug.  Qth. 
Parol  evidence  JOHN  BAYNE  by  his  Will,  dated,  at  Calcutta,  the 
admissible  to  1 1th  of  January,  1790,  gave,  devised,  and  bequeathed, 

rebut  a  pre-    to  Alexander  Bay ne,  and  four  other  persons,  all  his  esr 

samp  ion,  ^^  ^^  ^^  personal,  that  he  should  die  possessed  of 

without  regard  ...        *     -      .     A  A     ,      n  „      .    .  A  , 

to  th   n  t  or  entl"c^  unt°>  subject  to  the  following  trusts  and  pay- 

of  it*  as  whe-  ment  °f  *U  his  just  debts  and  the  legacies  in  that  his 
ther  a  mere  will  mentioned ;  out  of  which  estate  he  gave,  devised, 
casual  conver-  and  bequeathed,  the  sum  of  5000/.  upon  trust  for  hi 
sation  with  a  natural 

stranger,  or 

between  the  parties  and  upon  the  subject ;  or  whether  at  the  time  of 
the  transaction,  previous  or  subsequent.  But  those  circumstances 
are  very  material  with  reference  to  the  weight  and  efficacy  of  it. 

Presumed  satisfaction  of  a  legacy  by  a  portion :  the  evidence  not 
being  sufficient  to  rebut  the  presumption. 
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natural  daughter  Jean  Read: .  the  interest  whereof  to.  be 
paid  yearly  to  the  said  Jean  Read/  as  long  as  the  said 
Jean  Redd  'shall' continue  sole,  on  Iter  own  receipt  or  or- 
fier  in  writing;  and  he  directed,  that  upon  the  marriage  of 
t&esaid  Jean,  of  if  she  'shall  be  married  at  the  time  of  his 
^decease,  his  said  trustees  do  pay  to  the  said  Jean  Read 
the  said  sum  of  5000/.  for  her, own  sole  use  'and  benefit 
forever  on  her  own  receipt  for  the  same,  notwithstand- 
ing: her  coverture ;  and  he  did  thereby  charge  his  said 
estate  with  the  payment  of  the  said  interest  and  sum  of 
5000/.,  as  aforesaid.  *    . 
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The  testator  then,  after  giving  several  other  legacies 
and  annuities,  charged  in  the  same  manner  upon  his  said 
estate.'  declared  his  will,  that  in  case  his  said  natural 
daughter,  the  said  Jean  Read,  should  die  unmarried,  the 
•aid  .sum'  of  5000/.,  so  bequeathed  as.  aforesaid,  shall 
revert  to  fib  said  estate,  as  also  the  annuity,  granted  to 
his  sitter  Cecilia,  on  the  death  of  his  said  sister;  and 
that,  after  the  payment  of  all  and  every  the  respective 
legacies  so  bequeathed  and  particularly  expressed,  as 
aforesaid,  he  gave,  devised,  and  bequeathed,  the  rest 
and  residue  of  his  fortune  and  estate,  both  real  and 
personal,  to  be  equally  divided  between  his  nephew  and 
three  nieces. 


-  The  testator  after  making  his  will  came  to  England; 
and  purchased  and  contracted  to  purchase  freehold  es- 
tates. By  indentures,  dated  the  3d  of  December,  1794, 
reciting  the  intended  marriage  of  William  Kirby  Trimmer 
and  Jane  Read,  the  testator's  natural  daughter,  and  that 
Am  testator  agreed  to  advance  to  Trimmer  2000/.  imme- 
diately on  the  marriage  in  part  of  the  portion  of  Jane 
Read,  and  also  to  secure  by  his  bond  the  further  sum  of 
5000/.  to  Trimmer,  to  be  paid  him' within  twelve  months 
after  the  decease  of  Bayne,  with  interest  from  the  day  of 
his  death,  to  be  applied  upon  the  trusts  in  the  said  inderi- 
Vol.  VII.  K  K  ture 


Trimmer 
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I80t.         ture  mentioned;  and  {hat  Trimmer  agreed  to  secute  by 
his  bond  the  payment  of  5000/.  within  twelve 
after  hi*  decease  with  interest  from   hit  death, 
Batnb.       the  trusts  therein  also  mentioned,  and  that  bonds  woe 
[  +510  ]      •  executed  accordingly,  it  was  witnessed,  that  the  ssid 

bonds  were  in  trust  in  the  first  place,  in  case  the 
riage  should  take  effect,  that  the  trustees  should 
the  said  sums  of  60001.  and  5000/.,  when  respectively 
payable,  and  invest  the  same  in  Government  or  rest 
securities,  and  stand  possessed  of  such  funds  tipon  the 
following  trusts:  in  case  the  5000/.  secured  by  the  bond 
of  John  Bayne  should  become  payable  during  the  joint 
lives  of  William  Kirby  Trimmer,  and  Jane  his  wife,  then 
that  the  trustees  should  pay  to  jor  authopab  the  said 
Jeme  Bayne  or  her  assigns,  to  receive,  the  interest,  din* 
dends,  &c.,  during  her  Hfe,  for  such  intents  *ad  pmw 
poses  as  she  should  from  time  to  time  notwithstanding 
he*  coverture  direct  or  appoint  by  any  writing  under  her 
hand ;  and  in  default  thereof  to  pay  the  same  into  the 
proper  hands  of  the  said  Jane  Bayne  for  her  own  sob 
use;  and  that  her  receipt  should  be  a  sufficient  discfcaige 
for  the  same;  and  not  to  be  subject  to  the  debts,  eon* 
troul,  &c.  of  her  said  intended  husband ;  and  after  her 
decease  upon  trust  from  time  to  time  to  pay  to  or  em- 
power William  Kirby  Trimmer  and  his  assigns  to  recent 
the  interest,  &c,  during  his  natural  life,  for  his  and  their 
own  use;  and  as  to  the  sum  of  5000/.  secured  by  the 
bond  of  Trimmer,  in  case  Jane  Bayne  should  surma 
him,  upon  a  similar  trust  for  her  benefit;  and  after  die 
decease*  of  the  survivor  of  them  to  assign  and  transfer 
the  capital  of  the  said  sums  of  BO001.  and  SO00L  or 
the  securities  to  and  between  all  and  every  or  any  cbM 
or  children  of  the  marriage  in  such  shares  and  pi* 
portions,  and  at  such  ages  or  times,  and  sufcyect  to  suA 
conditions,  &c,  as  therein  mentioned ;  and  in  esse 
there  should  not  be  any  child,  or  all  should  die  bdfaft 
the  age  of  twenty-one  or  the  marriage  of  daughter* 

.   .     .  ta 
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to  assign,  &c,  the  sum  seemed  by  the  bond  of  Trimmer 
aeeor&ng  to  his  appointment,  in  default  thereof  to  his 
executors,  &c. ;  and  the  sum  secured  by  the  bond  of 
John  Bayne,  according  to  his  appointment,  &c.  in  the 
+Mune  manner;  and  John  Bayne  covenanted,  for  pay- 
ment of  the  sum  of  8000/.  to  Trimmer  immediately  upon 
the  marriage. 


18WL 


TftlMMlft 
9. 

Bayhb. 
[  ♦«!  } 


The  marriage  took  place;  and  the  testator  paid  Trim* 
mer  BOOL  in  part  of  the  2000/.:  but  the  remainder  of 
{hat  sum  and  the  S000L  upon  the  bond  of  the  testator 
continued  due,  the  former  to  Trimmer,  the  latter  to  the 
i#  at  the  death  of  the  testator. 


Upon  tiie  bill  of  Mr.  and  Mrs.  Trimmer  on  behalf  of 
themselves  and  all  other  the  specialty  creditors  and  le* 
gatees  of  the  testator  the  account*  were  taken  and  the 
real  estates  sold.  The  Master's  Report  stated  the  in- 
struments and  circumstances  above  mentioned*  and  the 
result  of  the  accounts  and  produce  of  the  sales;  and  the 
contracts  entered  into  by  the  testator  for  the  purchase 
of:  freehold  and  leasehold  estates,  after  the  date  of  his 

win.  • 


The  cause  coming  on  for  farther  .directions,  the  que** 
lion  was  whether  the  legacy  of  5000/.  to  Mrs.  Trimmer 
was  adeemed  by  the  portion  provided  by  the  testator 
upon  her  marriage. 

Th$  Plaintiffs  went  into  parol  evidence,  to  rebut  the 
presumption:  the  material  part  consisting  of  the  deposi- 
tions of  a  Mrs.  Brawn;  stating  conversations  with  the 
testator  in  die  month  of  August  preceding  the  date  of 
the  settlement ;  the  effect  of  which  was,  that  the  witness 
being  informed  by  him  of  the  intended  marriage  of  his 
daughter;  asked  him,  what  fortune  he  intended  to  give 
hey.     He  told  her  5000/.,  and  being  pressed  to  give 

KK2  mow* 
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more  said,  "  she  is  in  my  wiD;"  intimating,  when  pressed 
to  give  the  whole  immediately,  that  he*  was  worth  but 
10,000/. 

_  *  *  — 

Mr.  Alexander,  Mr.  RomiUy,  and  Mr.  Harvey,  for 
the  Plaintiffs. 

> 

•  The  presumption  of  intention  to  satisfy  a.  legacy  by  the 
advancement  of  a  portion  is  now  a  positive  rule  laid 
down  by  the  Court  to  govern  them  a*  to  the'  acts  of  the 
'party.  It  is  equally 'clear,  that  evidence  must  be  ad- 
mitted to'  shew,  that  the  testator  did  not  intend*  to 
satisfy  the  legacy  by  the  portion.  Hie  last  case,  in 
which  this  subject  was  very  ftilly  considered,  is  EOism 
v.  Cookson  (70).  Lord  Thurlow  thought  (71),  there 
was  no  great  reason  to  fee  satisfied  either  with:  the  pre- 
sumption, or  the  way,  in  which  it  is  got  rid  of:  but  he 
says,  he  must  presume  the  testator  to  be  apprised  af  i^ 
as  a  rule  of  law.  The  evidence  of  this,  cause  gives  the 
most  satisfactory  information,  that  this  testator  did  not 
so  understand  it.  The  natural  presumption  is,  that  by 
not  revoking  the  will  he  intended,  it  should  take  effect 
If  however  the  other  presumption  has  become  the  law  of 
the  country,  and  the  mere  circumstance  of  advancing:! 
portion  is  of  itself  a  revocation,  still  if  there  is  satisfac- 
tory evidence,  that  the  testator  did  not  know  the  effect 
of  that  advancement,,  to  revoke  the  legacy,  that  is  the 
most  satisfactory  evidence,  that  he  did  intend  both  pro- 
visions to  take  effect.  Your  Lordship  has  thrown  out  a 
difficulty ;  that,  after  this  conversation,  took  place,  *  con- 
siderable advance  was  made  by  the  father,  and  upon  the 
occasion  of  that  very  marriage ;  which  shews  a  different 
intention  between  the  time  of  the  conversation  and  the 
marriage.    But  the  case  of  Debexe  v.  M arm  (72}  hai 

exactly 


(7o>  a  Br&.  a  a  soi.  s  Bto. 

C.  C.  61.  Ante,  Vol.  1, 100 ; 
see  the  notes,  112,  259. 


(71)  Ante,  Vol,  I,  lip. 

(72)  %Bro.  C.  C.  165. 
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exactly  the  same  circumstance  i  the  sum  of  600/.  <  was 
advanced  after  the  marriage,'  but  upon  occasion  of  the 
marriage:  viz.  to  buy  furniture.  The  conversation  with 
Mrs.  Brawn  accounts  for  his  giving  7000/,  instead 
of  6000/.  The  contracts  he  hajl  entered  into  made 
•it  in  convenient  to  him  to  advance  the  money  as  he  in- 
tended. There  is  an  analogy  between  this  sort  of  case 
and  the  cages  of  implied  revocation  of  a  will;  as  by  mar- 
rf^Wd'the  birth  of  achild(7S).  This  is  a  presumptive 
revocation  of  that  part  of  the  will.  As  in  those  cases, 
the  presumption  maybe  rebutted:  that  is,  if  it  appears, 
the  testator  did  mean,  that  his  child  should  take  the 
benefit  under  the  will.  Lord  Thurlow's  way  of  consider- 
mg.it  in  Ellison  v.  Cookson  is  very  accurate.  "   • 


1802. 


"». 


Mr.  Mansfield,  >  Mr.  Richards,   and  Mr.  Cox,  for 
..  die  Defendants.  >  '•'''- 

There  is  no  evidence  in  this  case,  that  can  defeat  the 
general  rule  of  presumption,  perhaps  unfortunately  laid 
down  as  a  rule.  Lord  Thurlow.  considers  (74)  these 
pnttumptiona  as  presumptions  of  law,  and  therefore  hot 
toibe  sent  to  a  Jury ;  and '  yet  they  are  to  be  met 
by  evidence.  It  is  unfortunate:  but.  this' Court  has  bid 
down  these  general  rules;  calling  them  presumptions  of 
law;  tand  it  is  impossible  to  refuse  evidence  certainly ;  as 
no  presumption  can  stand  longer  than  till  the  contrary  is 
shewn.  ^  The  parol  evidence  can  antount  to  nothing,  un- 
less it  Satisfies  the  Court,  that  he.  intended  7000/.  by 
the  settlement,  and  5000/.  by  the  will.  This  evidence 
iskas  doubtful  .as  can  be  imagined;  very  tinlike  that  in 
Debexe  v.  Mann;  which,  though  slight,  is  the  evidence  of 
the  father  of  the  husband;  that  the  father  of  the  wife  told 

.       him* 


Trimmer 
BatneI 
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(73)  See  Ex  parteThe  Earl 
nflkkester,  ante,  348:  where 
this  subject  is  discussed,  and 
the  principal  authorities  re- 


ferred to;    Gibbons  v.  Count . 

Vol.  IV,  840 ;  and  the  note, 

848.  •     : 

(74)  Ante,  Vol.  1, 108.      . 
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1802.         him,  he  could  only  grce  her  KKXML,  on  her 

hut  she  would  have  more  hereafter ;  as  his  life  was  a  bad 
one.    The  only  explanation  of  that  ist  tfrat  #he  would 

Batmb.  have  more  at  his  death.  The  conversation  was  between 
two  persons,  standing  in  the  place  of  parents  to.  the  par- 
ties :  their  attention  drawn  to  the  subject.  This  is  mere 
gossipping  conversation  i  having  no  reference  to  the  subject 

[  #514  ]  •  0f  the  settlement;  applicable  to  die  intention  several 
months  before.  The  fitness  had  nothing  to  dd  with  it; 
and  the  question  was  a  surprise  upon  the  testator;  who 
never  meant  to  enter  into  the  discussion*  There  it  the 
most  marked  distinction  between  the  two  cases.  Et£** 
.v.  Cooison  stands  upon  peculiar  grounds.  In  the  esses 
between  the  executors  and  next  of  kin  (75)  a  strong 
distinction  has  been  made  between  the  time  of  executing 
the  will  qpd  any  other  time  (76);  and  very  properly; 
for,  how  is  the  evidence  of  the .  intention  at  one  that 
to  evidence  it  at  another? 

m  • 

Mr;  Alexander,  in  Reply. 

It  is  sufficient  to  support  this  claim  to  shew,  the  to- 

tator  understood,  his  will  would  Qperate;  which  upoa  the 

evidence  is  clear.    Suppose,  in  the  case  of  the  executor 

and  next  of  kin,  which  is  analogous,  the  conversation  hsd 

pot  been  upon  the  express  intention;  bat  imported,  dot 

the  testator  understood,   that  a  legacy  *to  the  executor 

would  not  turn  him  into  a  trustee-:  would  not  thaf  be  si 

prevailing  as  the  most  distinct  declaration  of  intention  t 

In  those  cases  there  is  no  objection  to  the  declaration 

.  not  being  at  the  time  of  the  will;  and  many  decision 

have  been  upon  declarations  subsequent.    At  all  eveat> 

there  is   only  an   ademption  pro  ianto,   to  the  extort 

of  2000/. 

Tk 

.   (76)  Ante,  Nisbett  v.  Mwr-     Urqukmrt  v.  King,  ante,  ftfc 
roy.  Vol.  V,  140;    and  the     See  the  note,  Vol.  I, 


references  in  the  note,  168.         (76)  Ante,  Vol.  1, 35*. 
Abb#t  v.  AbboU,  VI,    843. 
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The  Lord  Chancellor*  * 

-  I  do  not  hesitate  upon  this  particular  species  of  case 
to  say,  I  give  my  opinion  without  a  hope,  that  any  deci- 
akm  will  afford  satisfaction  to  every  one,  who  looks  at 
the  circumstances;  and  in  a  ease  of  parol  evidence; 
cpbn  which  it  is  not  possible  to  hope,  that  the  minds  of 
aA  should  concur.    It  appears,  that  different  Judges  have 

•  formed  very  different  opinions  upon  the  nature  of  the 
rule  in  this  Court.  It  is  obvious,  that  Lord  Thurlow, 
if  it  had  been  res  iniegra,  would  have  disapproved'  the 
establishment  of  it;  and  Lord  Kenyan  in  Ellison  v.  Cook* 
m*  thought  it  a  very  wholesome  rule.  Many  obser* 
+stk>ns  occur  upon  similar  presumptions  in  the  case  of 
executor  and  next  of  kin ;  and  Mr.  Justice  Butter  went 
the  length  of  intimating  (77),  that  if  he  had  sat  her* 
longer,  he  would  have  driven  paipl  evidence  out  I  say 
nothing  of  the  nature  of  any  of  these  rules.  It  is  clearly 
decided,  that  there  is  such  a  presumption.  It  is  also 
dearly  established,  that  parol  evidence  is  admissible  to 
rebut  the  presumption ;  and  my  business  is  drily  to  deter* 
nine,  whether  the  parol  evidence  in  this  case  has  suffi- 
cient weight  and  power  to  overthrow  the  presumption, 
which,  it  is  admitted,  must  primd  fade  be  applied.  It  is 
tot  die  habit  of  thiff  Court  to  direct  an  issue  either  upon 

*  case  of  this  kind  or  such  as  Nourse  v.  Finch  (78):  but 
tbe  rulers  settled,  that  where  a  parent,  or  a  person 
in  loco  parentis,  gives  a  legacy  as  a  portion,  and  after- 
wards upon  marriage  or  any  other  occasion  calling  for  it 
advances*  in  the  nature  of  a  portion  to  that  child,  that 
will  amount  to  an  ademption  of  the  gift  by  the  will; 
and  this  Court  will  presume,  he  meant  to  satisfy  the  one 
^y  the  other.  It  differs  from  the  performance  .or  satis- 
faction of  a  covenant  in  this ;  that  the  Court  overlooks 
small  differences  in  the  circumstances  of  that,'  which  is 

proposed 
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'  (77)  Ante,  Vol.  I,  857,  in 
Nourse  v.  Finch. 


(78)  Ante,  Vol.  I,  344,  , 


Distinction  as 
to  satisfaction 
between  the% 
cases  of  doable 
portions  and 
performance 
of  a  covenant* 

In  the  former 
small    circum- 
stances of  dif- 
ference are 
overlooked. 
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proposed  to  be  given,  and  .that,  in  satisfaction  of  which 
it  is  contended  to  be  given  (79).  The  Court  does  not 
inquire,  whether  the  portion  by  the  will  is  entirely:  and 
absolutely  to  the  child ;  or  what  is  afterwards  advanced 
•  in  this  form ;  a .  settlement  upon  marriage.;  which  not 
being  a  performance  of  a  covenant  or  satisfaction  of  a 
debt,  yet  is.  a  presumed  satisfaction  of  the  intended 
portion* 


Under  the  circumstances  of  this  case  I  do  not  conceive, 
that  the  fact  of  the  limitations  of  this  property  upon  the 
marriage  can  be  such  a  difference  with  regard  to  what 
was  intended  by  the  will  and  advancement  under  the 
marriage  contract,  that  upon  that  it  can  be  said  there  k 
no  ademption.  .In  ordinary  cases,  without  examining, 
whether  it  would  be  satisfactory  to  say,  this  Court  should 
adopt  this  rule,  if  it  were  res  Integra,  I  think,  if  you 
came  to  the.  resolution  not  to  adopt  it,  you  would  not  say 
so  in  the  particular  case ;  and  it  is  well  worthy  of  discos? 
sion,  whether,  it  should  not  prevail  in  this  particular  case, 
even  if  it  was  not  to  be  stated  as  a  general  rule ;  for  the 
legacy  is  .given  by  the  will  with  express  and  peculiar  re- 
ference to  the  marriage  of  the  daughter;. looking  to  die 
fact  or  the  event  of  marriage :  being  given  as  a  provision 
for  her  sole  and  separate  use  to  trustees  to  be  paid  upon 
her  marriage,  or  if  she  should  be  married  at  his.  decease. 
Upon  the  treaty  of  marriage  she  had  an  inchoate  title 
to  the  portion  or  fortune,  to  be  paid  upon  her  marriage 
under  the  will.  It  cannot  be  disputed,  that  if  there  was 
nothing  more  than  the  will  and  the  settlement,  die 
latter  would  be  an  ademption.    The  execution-  of  it  is  a. 

fact 


(79)  The  same  principle 
prevails  in  the  case  of  double 
portions  by  a  settlement  and 
a  subsequent  will :  Hinchcliffe 
v.  Hinchcliffe,  Sparke*  v.  Ca- 


ter, ante,  Vol.  Ill,  516,  53CL 
Personal  estate  under  an  in- 
testacy no  satisfaction :  TVrtt- 
den  v.Twisden,  post, Vol.  IX, 
413. 
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fact  to  be  looked  at  as  a  'fact  of  evidence.  -  The  settle- 
ment  itself  is  very  material*  evidence  of  the  intention  of 
the  parties,  and  of  the  testator  as  one  party;  for  it  is 
written  evidence;  and  also  it  is  find  evidence  of  his 
intention.  But  it  is  said,  though  upon  the  gifts  provided 
by  the  settlement,  and  still  more  upon  the  recitals,  what 
is  given  is  to  be  taken  as  an  advancement  of  portion! 
and  therefore  in  ordinary  cases  an  ademption,  yet  die 
evidence  is  46  applied  to  the  act  done  by  the  .testator 
upon  the  3d  of  December,  1794,  the  final  act  done  by 
•him,  that  under  the  circumstances  the  declarations  are 
sufficient  to  controul  the  admitted  effect  of  the  settle- 
ment  in  this  Court  .      . 


1802. 
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In  the  case  of  Ellison  v.  Cookson  I  had  a  large  share, 
[knew  some  of  .the  parties  very  intimately;  and  am  per- 
fectly sure,  the  case  was  rightly  decided.  But  it  was 
decided  upon  grounds  of  imputation  as  to  what  the  tes- 
tator thought,  meant/  and  knew,'  as  to  the  rules  of  law ; 
which  he  could  not  understand,  even  as  to  the  terms-, 
in  which  they  are  expressed.  It.  was  impossible  to  talk 
ie  the  family  upon  the  subject  in  terms,  which  they 
sould  understand.  Debeze  v.  Mann  was  a  much  more 
ample  case ;  upon  this  ground ;  that  the  father  of  one 
jf  the  parties  talking  to  the  father  of  the  other  upon  the 
mbject  of  the  marriage,  usgd  an  expression,  from  which 
Lord  Thurlow  concluded,  and  it  is  clear  he  acted  upon 
tbe>  idea,,  that  that  person  using  it  stated  to  the  other  in 
that  conversation,  that  what  he  then  meant  to  advance 
prould  not  be  all;  and  connecting  the  future  advance 
irtth  his  death,  by  the  expression  used  about  his  life,  as 
in  advance  at  that  time,  the  principle  of  that  decision 
ippeafs,  that  the  advancement  of  the  600/.,  together 
irith  the  other  sum  advanced  upon  the  marriage,  would 
lot  within  the  meaning  of  that  conversation  satisfy  what 
iras  given  by  the  will:  viz.  the  1365/.;  which  therefore 
w*b  not  adeemed. 

The 


•■  *  > 
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180t.  The  case  of  Ellison  v«  Cookson  turned  entirely  upon 

this;  and  it  shews  the  danger  of  this  sort  of  parol  evi- 
dence.   Buck,  a    lawyer,    and   a  very   accurate  mfta, 
Batnb.       clearly^misunderstood  old  Cookson ;  and  if  that  letter  had 
not  been  written,  Ellison  would  have   got  both*    Bat 
Cookson  being  alarmed  at  hearing  the  import  of  the  con- 
versation, writes  to  shew,  that  was  not  his  meaning.    I 
•    kne#  every  branch  of  the  family;  and  it  was  his'  dete*- 
[  +518  ]     '♦mined  purpose,  that,  if  his  wife  survived,  die  younger 
children  Should  depend-  upon  her,  and  not  upon  bin 
Therefore  he  said,  he  meant,  it  should  fail,  if  his  wife 
Bhould  survive  him,  and  should  not  think  proper  to  conti- 
nue it.    Lord  Thurlow  under  those  circumstances  thought 
it  altogether  in  the  power  of  the  widow.     The  principle 
is  the  same  as  that  in  Debestt  v.  Mann  with  regard  to 
Where  the  ex-  parol  declarations.    To  take  it  in  the  case,  where  the 
ecutor  is  trus-  executor  is  a  trustee  for  the  next  of  kin.    I  fear,  there  k 
tee  of  the  re-    hq  possibility  of  saying,  parol  declarations  both  previous 
8id,leJ0f.the   and  subsequent  are  not  admissible;  thought  Lord  Cat* 
6l  d    1  '      ^tridd  hardly  have  been  brought  to  let  them  in  as  well 
tions  previous  **  declarations  at  die  time.    But  there  is  a  very  great 
and   subse-      difference,  as  also  upori  them  marriage  treaties,  upon  the 
qnent  to  the    point,  whether  they  are  all  alike  weighty  and 
Will,  as  well    A  declaration  at  the  time  of  making  the  will  is  of 
as  at  the  time,  consequence    than  one   afterwards ;    and  fe  declaration 
are   admis-       ftfter  the  wiU  M  to  what  he  had  don€  (  j  am  gpeaUng  * 
sible :  but  their  A    -     ^  ,v  .        ,.,,   ,  ^  ,.       , 

weiaht     d    f  merely)  is  entitled  to  more  credit  than  one 

ficacy  very        before  the  will  as  to  what  he  intended  to  do:  for  tfest 
different.  intention  may  very  well  be  Altered :  but  he  knows  what 

he  has  done;  and  is  much  more  likely  to  speak  correctly 
as  to  that  than  as  to  what  he  proposes  to'do;  thoagk 
these  parol  declarations  are  all  alike  admissible :  whether 
consisting  of  conversation  with  people,  who  have  nothing 
to  do  with  it,  pedple  making  impertinent  inquiries,  and 
drawing  from  him  angry  answers,  or  in  whatever  fom, 
they  are  all  evidence.  But  they  are  entjded  to  very 
different  credit  and  weight  according  to  die  time  and 

circum- 
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dfccmnstahces.  Li  Debem  v.  Mamn  the  conversation  be* 
tween  the  two  fathers  upon  the  subject  of  the  very  con- 
tract! between  two  persons  under  a  parental  obligation 
to  provide  rationally  for  the  interests  of  their  children, 
upon  every  ground  is  entitled  to  much  more  weight  than 
some  others.  So  in  Ellison  v.  Cookson\  when. old  Ellison 
took  the  trouble  to  send  a  brother-in-law  to  the  country 
•  to  talk  upon  the  subject;  an  authorized  agent  in  the 
treaty;  speaking  of  declarations  between  him  and  the 
principal*  to  settle  the  forms  of  the  contract  of  marriage. 
That  evidence  has  a  character,  that  does  not  belong  to 
such  as  occurs  in  this  case. 


1*02. 


TRIMMER 

v. 
Baths. 


[  #519  ] 


It  does  not  appear  from  the  evidence  of  any  man  of 
business,  of  any  person  having  an  interest '  of  affection, 
piety*  or  of  any  other  kind,  what  hope  was  held  out  to 
Trimmer,  other  than  by  the  instrument,  as  tsj  what  was  to 
be  the  fortune.    It  does  not  appear,  that  Trimmer  ever 
beard,  thia  conversation  with  Mrs.  Brown  had  passed.    It 
was  not  therefore  had  among  parties  having  any  sort  of  in- 
terest,  iikt  not  say  by  any  means,  that  therefore  it  is  not 
evidence.    It  does  not  appear  by  any  declaration  of  the 
testator,  that  he  was  anxious,  Mrs.  Brown  should  know 
any  thing  more  than  that  a  marriage  was  intended  ^  or, 
that,  unless  she  had  provoked  the  conversation  about  the 
fortune,  she  would  have  heard  a  word  about  it.    His 
answer  to  tier  question  was  neither  true  according  to  the. 
will  oap  the  settlement  in  the  sense,  in  which  she  under* 
stood  it.    It  is  clear  from  the  conversation,  the  testator 
vmst  have  been,  satisfied,  that  he  misled  her,  and  that  he 
meant  to  delude  her;  and  this  shews  the  danger  from 
declarations,  made  perhaps  with  that  view,  and  sometimes 
necessary  to  keep  peace  in  families  with  persons  having 
expectations.    He  gives  very  large  bequests  by  his  Will ; 
and  yet  there  he  insinuates,  that  10,000£  is  his  whole 
fortune*    So  he  again  endeavours  to  baffle  this  curio- 
sity*   That  she  understood  it  is  very  (dear  from  her  an- 
swer. 
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swer*  It  is  clear,  he  must  have  known,  he  was  baffling" 
the  inquiry*  To  keep  her  quiet  he  says,  "  She  is  in  my 
"  Will;"  that  is,  for  part  or  the  whole  of  that  10,000*. 
He  intimates  at  the  end,  that  he  meant  to  keep  part  of 
the  10,000/.  in  his'  power.  What  had  passed  in  the 
•  treaty  in  the  mean  time  between  any  of  the  parties,  prin- 
cipal, agent,  or  interested  as. husband  and  wife,  does 
not  at  all  appear.  She  attacks  him  again  upon  it  at 
Teddington;  and  he  makes  the  same  sort  of  answer.  It 
is  clear  upon  her  evidence,  she  Had  no  idpa,  he  was  to 
advance  more  than  5000/.  at  that  time.  She  does  not 
intimate  beyond  that.  Taking  it.  at  the  highest  as  to 
his  intention  then,  her  understanding  was,  that  he  was  to 
advance-  5000/.  upon  the  marriage:  and  .she  was  in  his 
Will;. and  that  declaration  would  be  evidence,  provided 
you  believe  from  the  whole  character  o£  the  conversation, 
that  he  was  yrious  in  talking  to  her ; .  which  for' the  pur- 
pose of  this  cause  I  will  believe;  and  if  the  settlement 
had  been  5000/.,  and.  with  this  Will,  upon  the  authori- 
ties she  might  have  had  a  farther  demand.  According 
to. the  conversation  Mrs.  Trimmer  was  to  have  5000t 
immediately,  and  5000/.  more  at  her  father's  death*.  If 
under  the  contract,  infusing  the  effect  of  the  Will  and 
the  conversation  into  '  the  case,  2000/.  was  advanced, 
there  was  5000/.  at  his  death  under  the  settlement,. and 
if  there  was  no  satisfaction,  5000/.  under  the  Will; 
or,  as  it*  has  been  put  for  the  Plaintiff  3000/.  I  am 
clearly  of  opinion,  it  must  be  the  5000/.,  if  anything: 
and  it  is  not  a  pro  tanto  ademption*.  That  there  'was  this 
variatioa  there  is  no  direct  evidence.  First,  JiW;  does 
it  .stand  with  the  written  contract  t.  The  legacy  is  in  a 
more  strict  sense  given  as  a  marriage  portion  than  le- 
gacies usually  are.  Then,  not  merely  to  ; try; the  parol 
evidence  against  a  mere  advance  and  a  covenant,  but 
as  against  a  declaration  under  the  hand  'arid  seal  of  the 
testator  himself,  and  an  agreement  upon  marriage ;  which 
is  a  representation  and  act  by  him,  denoting  his  ptiN 
>  pose 
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-pose  subsequent  to  the  conversation, with  Mrs.  Brown. 
She  presses  him  to  an  advance  of  some  ready  money; 
and  he  makes  up  his  mind  to  do  so.*  -The  settlement  is  a 
*  declaration  under  his  own  hand,  that  by  tbe  portion  he 
meant  the  2000/.  and  the  5000/.  .  It  may  be  said,  it  it) 
not  inconsistent  to  add  to  it  by  this  legacy :  but  it  .would 
be  very  extraordinary,  and  is  not  the  natural  meaning, 
that  2000/.  should  then  be  advanced,  and  5000/,  after 

*  *  •  ■ 

his  death  upon  these  trusts;  and  another  sum.  of 
.5000/.  or  3000/.  should  be  paid  to  her  upon  his  death  for 
her  separate  use.  That  must  necessarily  be  done  upon 
Mrs.  Brown's  evidence. 
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.  It  is  said  for.  the  Plaintiff,  it  is  clear,  that  at  the  time 
of  the  conversation  he  was  not  awa^p  of  this  rule  of  law : 
or,  if  he  was,  he  did  not  intend,  it  should  operate.  Then 
you  must  take  the  conversation  to  be  &  bond  fide  declar- 
ation of  his  real  intention ;  which  is  a  great  deal.  .  But, 
beyond  that,  it  does  not  necessarily  follow  by  any  means, 
that  if  he  meant  to  advance  5000/.  in  August  and  leave 
a  demand  under  the  Will,  therefore  in  December  he 
meant  to  advance  2000/.  in  money,  and  agree  to  ad- 
vance 5000/.,  and  then  leave  her  her  chance  under  the 
Will.  To  get  rid  of  the*  settlement,  as  adeeming  the 
legacy,  there  must  be  some  declaration  as  to  the  effect 
of  the  settlement ;  and  I  cannot  infer,  that  because  in 

a  * 

Auguit  he  did  not  understand  the  rule,  or  did  not  intend, 
it  should  have  its  natural  effect,  therefore  having  af- 
terwards substituted  a  different  provision  he  was  unin- 
formed of  the  rule,  or  meant,  it  should  not  apply  to  the 
legacy.  I  must  suppose,  unless  the  contrary  is  proved, 
that,  when  he  did  this  act,  he  did  understand  the  legal 
effect  of  it ;  and  then  proof,  that  at  a  pripr  time  he  did 
not  know  it,  or  meant,  that  a  different  provision  was  not 
to  have  such  effect,  will  not  avoid  ,the  legal  effect  of  it. 
That  satisfies  me,  that  it  is  impossible,  the  Plaintiffs  can 
have  more  than  the  5000/.;  for  if  the  ademption  .de- 
pends 
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pends  upon  the  circumstance,  that  helmew  Ike  rule,  and 
meant  it  should  take  place,  the  argument  fcr  Ate  tOOOL 
•must  be  upon  tins;  that  he  knew,  die  tKXJBL  would 
adeem  20061.  of  the  legacy;  and  knowing  that  he  left 
it  to  adeem  to  much.  But  he  could  not  know  that  at 
that  time  without  also  knowing,  that  the  advance  ff 
flOOOf  would  adeenft  the  whole.  I  must  take  him  to  be 
ignorant  of  die  rule  altogether,  or  to  know  it  through* 
oft*. 

Upon  the  whole  this  evidence  is  not  so  connected  with 
the  Act  in  December  1794  as  to  destroy  the  effect  of  that 
Act ;  operating  to  an  ademption  of  this  legacy ;  and  it 
would  be  extremely  dangerous,  however  the  evidence 
most  be  allowed  as  admissible,  to  say,  such  evidence  U 
sufficient  to  prevent  the  operation  of  a  clear  settled  role 
of  law ;  if  it  is  not  clear  and  satisfactory  to  that  point,  to 
which  it  must.be,  to  rebut  the  presumption  according  to 
the  clear  settled  rule,  arising  out1  of  the  effect  of  the 
settlement  (80)* 


(80)  See  this  case  on  other  points,  post,  Vol.  IX,  209, 
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SIBLEY  v.  PERRY.  1808. 

Aug%6tk,9tL 
IgAMUEL  GRIFFITH  by  his  Will*  after  some  di-    Thcmgh  to 

rectdons  concerning  his  funeral,  and  giving  to  the  word  u  issue" 

Reterend  John  Sibley  all  his  estate  real  and  personal,  in  .W"H  oompro- 

*  trust  for  the  payment  of  his  debts,  funeral  expences,  T+528]1** 

legacies,  and  bequests  hereafter  petitioned,  proceeded  -.        Amtn 

^V  eptn^hepar- 

. «    tkalar  con- 
Thirdly,  I  will,  that  my  said  trustee,  whom  I  do  ap*  struction  o£ 

my  sole  executor,  do  within  three  months  after  this  Will  it 

njiy  decease  transfer  100Q/.  stock  in  ihe  pubUc  funds  was  confined 

w  commonly  styled  the  3  per  cents.  Consolidated  to  each  to  chadren* 
of  my  relation*  hereafter  mentioned;  viz.  to  Thomas,      The  Court 

"  John,  Robert,  and  Mary,  the  sons  and  daughter  of  ™m  not  *** 

"  Mr.  Thomas  Dickson  or  Dixon  and  Elizabeth  his  wife,    ^       .. 

\g  *  •  '  ation  the 

'*  late  of  Hannay  m  the  said  c6unty  of  Chester,  if  they  »amftnnt  0f  ^e 
**  be  living  at  the  time  of  my  decease;  and  if  all  or  any  property  or 
of  them  shall,  die  before  :  I  do,  then  I  will,  that  the  the  number  of 
lawful  issue  of  every  one  of  them  so  dying  before  me  objects  for 
"  shall  share  und  share  alike  have  and  enjoy  that  1000/.  &*  Purpose  of 
"stock,  which  their  respective  parents  if  living  would  ^n8tnilllSa 
"  have  had  and  enjoyed.  fa  ^  ^Jf 

a  specific  dis- 
"  Fourthly,  I  give  and  bequeath  unto  John,  the  son  of  position. 

"  Robert  Dickson  ox  Dixon,  late  lieer  brewer  of  the  said    ¥„^  .m  „. 

■  Legacies  not 

"  city  of  Chester,  and  of  .Elizabeth  his  wife,  1000/.  stock  gpeotfic  with- 

"  as  out  something, 
marking  the  specific  thing;  as  the  description  "  my  stock,"  &c.  A 
mere  direction  to  transfer,  and  that  so  much  capital  be  kept  in  the 
same  public  fund,  is  not  sufficient. 

Testator,  having  directed  a  transfer  of  3  per  cent,  consols  three 
-months  after  his  decease,  gave*  several  other  legacies  of  stock  "  as 
"  aforesaid."  Those  words  upon  the  whole  Will  referred  to  the 
description  of  the  stock,  not  to  the  time  of  the  transfer. 

An  annuitant  falls  under  the  general  character  of  legatee;  unless 
distinguished  by  the  testator;  entitled'  therefore  under  a  residuary 
bequest  in  favour  of  legatees. 


a 
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1802.  "  as  aforesaid  if  living  at  the  time  of  my  death,  and  to 

QV*N^  "  his  lawful  issue  share  and  share  alike  if  he  the  parent 

v     .  "  should  then  be  dead. 
Peju&y, 


u 


*£ 

€1 

M 
it 


Fifthly,    I   give  and    bequeath    \mto    my  brother 

• 

if  Mr.  John  Griffith  SQL  sterling  and  my  wearing  ap- 
parel, and  also  an  annuity  of  50/.  a-year  during  the 
term  of  his  natural  life  to  be  paid  him  by  two  equal 
half-yearly  payments  of  25/.  during  his  life ;  and  I  will, 
that  so  much  capital  sum  be  kept  in  the  same ,  public 
a  "  fund  •  of  3  per  cents,  consols  that  the  dividend  half- 

-yearly thence  arising  will  regularly  and  constantly  aDow 
"him   25/.   sterling   every  half  year   during  his  life; 
"  and  I  will  have  the  first  half-yearly  payment  to  com- 
[  #524  ]      "•mence  and  become  due  from  the  time  whence  the 

"  dividends  thence  arising  become  payable  and  thence- 
"  forward  be  paid  regularly  in  proportion  up  to  the  day 
"  of  his  death. 

"  Sixthly,  I  likewise  give  and  bequeath  to  my  brother- 
"  in-law  Gfeorgi  Ramsey  Esquire  of  Marlborough  Build- 
"  1*8*  15QI.  stock  as  aforesaid  for  mourning  for  himself 
u  and  wife. 


u 

ti 


Seventhly,  I  give  and  bequeath  to  each  lawful  issue 
who  may  be  alive .  at  the  time  of  my  death  of.  my  fa- 
"  ther's  sisters  whose  names  were  Martha,  Mary,  and 
"  Rebecca,  and  who  married  persons  of  the  names  fol- 
"  lowing,  viz.  Martha  married  Mr.  Roger  Parry  or  Perry, 
"  Mary  married  Mr.  Robert  Cow  duck,  and  Rebecca  mar- 
"  ried  Mr.  John  Fearnall,  all  of  whom  were  late  of  the 
"  city  or  county  of  Chester  aforesaid,  to  each  I  say  of 
"  them  then  living  and  lawful  issue  I  give  and  bequeath 
"  140/.  stock  as  aforesaid. 

"  Eighthly,  I  give  and  bequeath  to  each  of  the  lawful 
"  issue  and  also  to  the  widow  of  the  late  Reverend  Thth 

"mas 
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'*  mat  Denton  late  curate  oi  Dodtetton  Hear  Chetter  1302.         1802. 
"  stock  as  aforesaid  if  living  at  my  decease. 


€€ 


ft 
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Twelfthly,  I  give  and  bequeath  to  Mts.  Frances  Day- 
reU  the  wife  of  the  Reverend  Mr.  Dayrell  of  Littting- 
ston  Dayrell  in  the  county  of  Berks>  if  living  at  the 
time  of  my  death  130/.  stock  as  aforesaid. 


"  Thirteenthly,  I  give  and  bequeath  to  Miss  Sophia 
"  Stubbs  the  particular  friend  of  my  late  dearly  beloved 
"  daughter  who  now  lives  with  the  Reverend  Mr.  Estwick 
"  at  a  church  near  Oundle  400/.  stock  as  aforesaid,  if 
"  she  be  living  at  the  time  of  my  decease. 

"  Fourteenthly,  I  give  and  bequeath  to  each  of  the 

"  daughters  of  the  Reverend  John  Sibley  my  trustee  and 

Vol.  VII.  LL  "  executor 


SlBLBY 
V. 

"  Ninthly,  I  give  and  bequeath  to  each  of  the  lawful       Perry. 
"  issue  of  Mr.  Robert  Denson  late  of  Werwin  near  Ches* 
"  ier  who  may  be  living  at  the  time  of  my  decease 
"  120/.  stock  as  aforesaid. 


Tenthly,  I  give  and  bequeath  to  Captain  Anthony 
Gibbs  of  the  Royal  Navy  and  Frances  his  wife  and 
"  likewise  tp  each  of  their  children  who  may  be  living 
49  at  the  time  of  my  decease  140/.  stock  as  aforesaid. 

"  Eleventhly,  I  give  and  bequeath  to  Mrs.  Christian  [  525  ] 
"  Rodd,  the  widow  of  the  late  Reverend  John  Rodd,  . 
"  Rector  of  Barton-on-the-Heath  in  Warwickshire,  and 
"  also  to  each  of  her  daughters  Miss  Christian  Rodd  and 
"  Mrs.  Lucy  Nash,  the  wife  of  the  Reverend  Mr.  Nash 
"  of Huston  in  the  county  of  Oxford,  ISO/,  stock  as  afore** 
said  to  each  who  shall  be  living  at  the  time  of  my  de- 
cease and  likewise  50/.  stock  to  Joseph  the  son  of  the 
"  Reverend  Mr.  Somerscales  and  Frances  his  wife;  both 
"  of  which  are  deceased. 
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"  executor  who  shall  be  living  at  the  time  of  my  death 
"  120/.  stock  as  aforesaid." 

The  testator  theft,  after  some  other  legacies,  to  cha- 
rities and  individuals,  with  regard  to  all  the  residue  of 
his  estate  real  and  personal  gave  .and  bequeathed  it  also 
in  and  upon  trust  to  John  Sibley  to  purchase  land, 
wherever  it  may  best  and  cheapest  be  done  in  any  part  of 
England  or  Wales,  and  to  appropriate  the  same  and  all 
the  rents  ard  profits  thence  arising  in  trust  for  ever  to  the 
present  vicar  of  Btockford  and  to  his  successors  for  ever 
for  the  maintenance  and  support  of  a  school  in  the  said 
#  parish ;  where  all  the  poor  children  from  the  age  of  six 
to  fourteen  shall  be  instructed  gratis  in  reading  J£nglish, 
writing,  and  arithmetic,  by  a  master-  appointed  by  the 
said  vicar  and  his  successors. 


Lastlyf  the  testator  directed,  that  should  any  of  the 
legacies  or  bequests  before  mentioned  become  void  or 
lapse  by  reason  of  the  death  of  any  of  the  parties  or  on 
accoutot  of  the  Mortmain  Act  or  the  Statute  of  Limita- 
tions or  for  any  other  cause,  his  said  trustee  should  di- 
vide the  same  among  the  other  legatees  in  proportion  to 
the  several  bequests  before  made  to  them. 

The  testator  died  in  1796.  The  biB  was  filed  by  the 
trustee;  praying,  that  the  Will  should  be  established,  and 
the  accounts  taken ;  and  that  the  rights  'of  the  persons 
claiming  may  be.  declared ;  and  particularly,  what  persons 
the  testator  meant  by  the  description  of  lawful  issue  of 
his  father's  three  sisters  named  in  the  Will  and  of  die 
Reverend  Thomas  Demon  and  Robert  Denson;  and  if  the 
said  bequest  to  the  charity  should  be  declared  void,  that 
the  residue  may  be  divided  among  the  Defendants  or  such 
other  persons  mentioned  in  the  Will  as  the  Court  shall 
declare  entitled.  Upon  the  supposition,  that  grand-chil- 
dren and  great  grand-children  were  comprehended  the 

•number 
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number  of  legatees  would  be  so  great  as  to  exhaust         1802, 
the  whole  personal  estate.  Sibley 

Mr.  Mansfield,  for  some  of  the  Children  was  stopped       Perry. 
by  the  Lord  Chancellor;  who  observed,  that  in  this  Will 
the  word  "issue"  must  mean  "children." 

Mr.  Benyon,  for  some  of  the  grand-children,  and  Mr. 
Alexander,  for  others,  relied  upon Par*fey  v.  Freeman(8l ), 
•in  which  the  Lord  Chancellor  considered  himself  bound  L  **£7  J 
by  authority  against  his  opinion  upon  the  meaning  of  the 
words,  and  Davenport  v.  Hanbury  (82);  As  to  the  com- 
parison of  the  quantity  of  the  fund  and  the  number  of 
objects  they  remarked,  that  it  had  been  considered,  that 
such  a  reference  ought  not  to  have  been  made  in  An- 
drews v.  Emmot(SS);  that  nothing  dehors  the  Will  can 
be  produced  to  explain  the  words. 

The  Lord  Chancellor* 
I  agree,  we  must  go  out  of  the  Will.  I  also  agree, 
we  must  find  in  the  Will  reason  to  limit  the  words.  It  is 
clear,  in  many  clauses  of  this  Will  die  testator  meant 
children :  where  parents,  and  still  more,  where  children 
are  spoken  of.  Where  he  knows,  the  parents  are  living, 
he  gives  to  them:  Where  they  are  not  living,  he  gives 
to  those  he  calls  "  lawful  issue."  At  present  I  think,  it 
mast  be  construed  children. 


The  next  day  the  Lord  Chancellor  expressed  consi- 
derable doubt  upon  looking  into  the  authorities,  whe- 
ther this  opinion  w^s  not  too  hasty:  and  directed  it  to 
be  spoken  to. 


Mr. 


(81)  Ante,  Vol.  Ill,  421. 

(82)  Ante,  Vol.  Ill,  257 ;  see  the  note,  260. 

(83)  2  Bro.  C.  C.  207. 

LL2 
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1802.  Mr.  Mansfield,    Mr.  Lloyd,    Mr.    Richards,    and 

Aug.  9th.  Mr.  Wishaw,  for  the  Children. 

Sibley  ^  some  c^auses  °^  this  Will,  the  third  and  fourth  for 

to.  instance,  the  testator  has  expressed  himself  so  clearly, 

Pbrry.  iimj  there  can  be  no  doubt ;  and  upon  the  true  construction 
of  the  whole  Will  it  must  be  so  confined ;  though  after  the 
cases  decided  it  must  be  admitted,  that  the  word  "  issue," 
may  comprehend  all  descendants.  Unless  the  Court  is  abeo- 

[  #  528  ]      lutely  bound,  *  they  will  not  construe  a  Will  in  so  irrational 

way ;  but  will  rather  feel  an  inclination  to  confine  it)  as  in 
the  case  of  legacies  to  relatiohs  it  is  confined  according 
to  the  Statute  of  Distributions  (84)-    So  upon  legacies 
to  grand-children  the  Court  has  refused  to   extend  it 
to  great-grand-children-    Having  so  distinctly  pointed  out 
children  in  several  clauses,   it  is  difficult  to  conceive, 
that  he  could  mean  any  thing  else  by  that  word  in  others. 
That  is  also  the  sense,  in  which  testators  generally  use 
the  word.     The  nature  of  the  gift  must  be  taken  into 
consideration.     To    satisfy  the  extended    sense  of  the 
word,  he  must  have  a  very  large  property.    The  first  rule 
in  all  writers  upon  law  is,  that  instruments  of  all  torts 
ate  to  bfe   Construed  according  to  their  subject-matter. 
In  Cole  v.  RawUnson  (85),   where  Lord  Holt  differed 
from  the  other  Judges,  they  grounded  themselves  much 
upon  the  subject  being  a  reversion;  and  that  construc- 
tion, has  always  been  considered  as  properly  prevailing. 
The  fifth  clause  shews^  that  was  a  specific  legacy ;  direct- 
ing that  so  much  capital  "  be  kept"  in  the  same  fund. 

Mr.  Bent/on,  in  Reply. 
As  to  the  subject-matter,  in  a  case  (86)  before  Lord 


(84)  22  &  23  Char.  II,  c.  10.  ment  by  the  Court  of  Exche- 

(85)  Salk.  234.  quer  Chamber,  3  Ansir.  781. 

(86)  See  Doe  v.  Richards,  1  Bos.  £  Pul.  558,  was  re- 
3  Term  Rep.  356.  Andrew  vetsed  in  the  House  of  Lords, 
r.Southouse,  Denn  v.  Mellor,  and  the  judgment  of  the  Court 
5  Term  Rep.  292, 558.  The  of  King's  Bench  affirmed, 
reversal  of  the  latter  judg-  7  Pari  Cos.  8vo.  tit  "  WW.9 
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Kenyan  it  was  held,  that  it  was  impossible  to  look  at  the  1602. 

value  of  a  charge  upon  an  estate,  devised,  in  order  to        ^mky 
decide,  whether  an  estate  for  life  or  in  fee  passed.    The  v. 

word  "  children "  has  been  construed  "  issue ;"  and  the  Pehby, 
word  "  parent"  is  not  confined  to  the  father.  It  may 
mean  grand-father.  But  upon  this  Will,  *  that  argu-  [  *529  ] 
meqt  is  not  required.  The  general  nature  of  the  clauses 
being  quite  different,  and  different  words  being  used! 
the  testator  may  be  construed  to  have  a  different  mean- 
ing. The  case  of  Wythe  v.  Thurlston  (87)  is  very  strong 
for  the  general  sense  of  the  word  "issue." 

The  Lord  Chancellor. 
.    I  have  not  the  least  doubt,  the  actual  intention  of  this 
testator  was  to  give  so  much  stock  as  he  specifically  had 
to  persons  under  the  word  "  issue,"  meaning  children. 
But  Upon  the  authorities,  and  considering  what  might 
have  been  the  case,  if  he  had  made  any  change  whatever 
in  the  nature  of  the  property,  it  is  extremely  difficult  to 
put  any  other  construction  upon  it  as  a  Judge  than  that, 
which  as  an  individual  I  have  no  doubt  was  the  meaning. 
The  testator  contemplates  the  case  of  persons,  of  whose 
existence  or  non-existence  he  was  not  sure;   giving   to 
them  in  the  first  place:    and   if   they  should  not  be 
living  at  the  time  of  his  decease  he  substitutes  other  per- 
sons in  their  place ;  and  upon  all  the  authorities  it  must 
be  admitted,  that  if  in  the  third  clause  the  words  "  re- 
"  spective  parents  "  were  not  inserted,  the  words  "  lawful 
"  issue,"  must  be  extended  beyond  children.    He  gives 
first  1000/.  stock  specifically :  so  that  the  legacy  would 
fail,  if  he  should  sell  out  the  stock ;  though  nothing  tiould 
be  more  contrary  to  his  actual  intention  than  that,  if  he 
had  sold  out  the  stock,  and  placed  the  money  upon  a 
mortgage,  the  legacy  should  have  failed.     I   have  no 
doubt  in  private,  that  directing  a  transfer  of  stock  he 
means  to  give  what  he  has ;  but  there  is  no  case  deciding, 

that 
(87)  Amb.  555.  1  Ves.  196.    See  ante,  Vol.  Ill,  258. 
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1803. 


Sibley 

v. 
Ferry. 

[  *530  ] 


that  it  is  specific,  without  something  marking  the  specific 
thing,  the  very  Corpus ;  without  describing  it  as  standing 
in  his  name*  or  by  the  expression  of  "  my  stock,"  *  &c. 
Here  you  must  determine  each  legacy .  to  be  specific, 
before  you  can  raise  the  argument;  if  it  is  admissible. 
Unless  I  can  do  that,  unless  I  can  say,  his  intention  was, 
that  the  legacy  should  fail,  if  the  stock  was  parted  ifkb, 
I  cannot  say,  he  meant  the  one  or  the  other,  because  he 
happened  to  have  so  much  Stock  at  the  date  of  the 
Will ;  for  otherwise  there  is  no  legal  ground  for  that 
construction  (  88  )♦ 


In  the  clause  I  have  already  referred  to,  it  is  fair  to 
put  the  ordinary  sense  upon  the  word  "  parent:"  vis. 
father  or  mother ;  and  there  the  word  "  issue9*  means 
children.  That  is  the  more  strong  upon  the  next  clause; 
in  which  it  is  clear,  he  did  not  mean  grand-father  by  the 
expression,  "  if  the  parent  should  then  be  dead."  Upon 
the  fifth  clause,  directing,  that  so  much  capital  be  kept 
in  the  same  fund,  it  was  argued,  that  this  legacy  at 
least  was  specific.  I  am  not  aware  judicially,  that  it  is 
sufficient  *  even  for  that  legacy ;  for  there  is  nothing 
more  in  these  words  than  in  the  expression  "  do  transfer," 
in  order  to  keep.  The  inclination  of  Courts  has  been 
indulged  to  such  an  extent,  in  order  to  prevent  legacies 
from  being  disappointed  in  substance,  and  they  have 
been  so  anxious  to  procure  the  legatees  the  bounty  in 

mmff 


(88)  The  inclination  of  the 
Court  is  against  specific  lega- 
cies. See  ante,  Chaworth  v. 
Beech,  Innes  T.Johnson,  Kirby 
v.  Potter,  Vol.  IV,  555,  668, 
748,  and  the  references  in 
the  note,  750.  Raymond  v. 
Brodbelt,  Barton  v.  Cooke,  V, 
189,  461.      Po*t,Web*ter  r. 


Hale,  VIII,  410.  Demne  r. 
Test,  WiUon  v.  Browmnmtk, 
Fryer  v.  Morris,  Smith  v.iy 
bus,  IX,  146,  180,  860,  568. 
Lambert  v.  Lambert,  XI,  607. 
Gillanme  v.  Adderky,  XV, 
984  •  Jpreace  v.  Jpreeee,  1  Vet 
tfBea.  364. 
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some  cases,  that  they  have  construed  words,  giving  the  1602* 

specific  Corpus  as  a  direction  to  purchase  that  thing*  c^** 
But  if  this  clause  would  necessarily  make  this  specific,  v, 

suppose,  he  had  changed  his  property,  and  left  no  more  P£*MfYf 

than  that  stock:  the  Court  would  have  been  much  tortured 

.....  t 

in  saying,  that  because  upon  this  particular  expression 

this  bequest  is  specific,  therefore  all  the  others  are  sper 

•cific;  not  upon  expressions  contained  in  them ;  but  by       [  *j5Sl  1 

reference  to  this  particular  legacy;  when  that  inference 

would  have  destroyed  under  those  circumstances  every 

other  bounty  contained  in  the  Will.    Therefore  I  do  not 

think,  if  he  had  changed  his  property  from  the  funds  tq 

mortgage,  all  the  rest  would  have  failed  5  which  must  be 

the  necessary  consequence,  if  they  are  specific. 

.  - «  * 

It  14  vfit  to  bfe  forgot,  that  in  all  probability  the  chfli 

dren  might  be  as  .old  as  himseli*.     Upon  a}l  the  cases  this 

word  primd  facie  will  take  in  descendants  beyond  imjae-j 

£iai£  pspe.    But  on  the  other  hand  there  is  no  denying 

(not  applying  to  the  state  of  the  fund  or  the  number  of 

-persons )  that,  if  upon  fair  reasoning  deduced  from  the 

words  of  the  Will  all  the  contents  and  the  design  and. 

tenor  of  it,  as  manifested  by  its  contents,  shew,  it  waq 

meant  in  the  more  restrained  sense,  that  sense  may  he 

given  to  it    The  clauses  of  this  Will,  to  which  I  have 

f^ferred,  shew,  the  testator  was  likely  to  use  the  words 

"  lawful  issue"  as  descriptive  of  children  qnly,  and  the 

question  is,  whether  upon  the  whole  Will  taken  together 

he  did  use  them  in  that  sense.    Observe  the  tenor  and 

design  of  the  Will.     It  is  $0  give  to  persons  living,  whoiq 

in  sbme  instances  he  states,  and  in  others,  conjectures* 

to  be  living,,  certain  funds,  if  they  shall  be  alive  at  hiq 

death;  and,  if  dead,  to  substitute  their  issue,  that  is, 

children,  in  their  room.     Then  he  takes  up  the  case  of 

those  he  considers  dead ;  and  gives  to  their  lawful  issue. 

Is  it  a  strain  beyond  what  the  Court  may  go  in  the  con* 

struction  of  the  Will  upon  all  its  parts,  to  say,  that,  sub- 
stituting 


*    .    • 
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[#5S2] 


Btitutmg  children  under  the  words  "  lawful  issue  "  in  the 
room  of  those  he  knew,  and  of  those  he  conjectured,  to 
be  dead,  but  whom  he  would  not  pass  over,  as  they 
might  be  living,  where  he  treats  the  parents  as  dead,  he 
meant  the  same  by  the  same  words  ?  If  that  can  be  sup- 
ported upon  this  Will,  it  applies  also  to  the  legacy  to  the 
♦issue  of  Thomas  Denson ;  and  though  a  small  circum- 
stance, it  is  not  immaterial,  that  the  gift  to  the  issue  is 
connected  with  that  to  the  widow.  I  take  the  Will  to 
mean,  that  in  general  he  meant  to  give  to  children,  dial 
he  has  given  to  children  eo  nomine  \  that  he  has  given  to 
children  under  the  name  of  daughters  and  by  the  terms 
"lawful  issue;''  and  that  in  different  parts  as  to  many  of 
the  legacies  he  has  considered  "  children,  daughters,1* 
and  "  lawful  issue,"  synonimous.  Then  does  so  modi 
of  the  Will  upon  the  whole  face  of  the  Will  itself  furnish 
a  fair  ground  for  saying,  that  as  to  two  or  three  parti* 
cular  legacies  he  meant  what  in  every  other  part  of  die 
Will  he  meant  by  those  terms?  Upon  the  whole  Will  I 
incline  to  the  opinion,  that  he  meant  children. 


I  have  stated  the  grounds  of  my  opinion,  as  I  should 
be  extremely  sorry,  if  this  case  had  passed  with  as  little 
observation  as  was  near  being  thrown  upon  it;  for  at 
last  I  have  not  so  much  confidence  in  my  opinion,  to 
have  altered  the  contrary  determination,  if  it  had  cone 
before  me  upon  appeal.  Cases  of  this  kind,  considering 
the  precedent  authorities,  ought  not  to  pass  without 
observation.  This  decision  is  not  right  unless  upon 
the  construction  furnished  by  the  different  parts  of  this 
Will.  I  lay  no  stress  upon  the  state  of  the  fund  or  the 
number  of  persons :  as  to  the  first  for  this  reason ;  that, 
before  I  could  raise  the  question,  I  must  determine, 
whether  these  are  specific  legacies,  or  not:  if  not,  and 
I  am  to  resort  to  the  ground,  that  has  been  taken,  that 
then  the  testator  must  have  a  very  large  fortune,  there 
js  great  difficulty  in  reconciling  the  judgment  upon  that 

principle 
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principle  to  decided  cases ;  for  as  to  that  there  is  no         1802. 
difference  between  this  and  Andrews  v.  Emmot.    It  was        ft™^* 
there  argued,  that  the  testator  had  not  property  enough  v, 

without  that,  which  was  the  subject  of  the  power;  and  Pbrry. 
therefore  he  must  have  intended  to  comprehend  that. 
*No,  said  the  Court,  you  cannot  go  into  that:  you  can-  £  *$$3  J 
not  inquire  into  the  state  of  his  property  at  (he  date  of 
the  Will,  his  expectation^  &c. :  the  Will  not  being  to 
operate  till  a  future  time,  there  would  be  no  end  of  it. 
So  in  this  case,  if  upon  the  face  of  the  Will  he  must  be 
held  to  have  given  general  legacies  of  stock,  it  must  be 
so ;  and,  whether  he  had  pionev  to  buy  it,  or  not,  cannot 
be  taken  into  consideration  upon  the  construction  of  dps 
Will. '  The  case  Mr.  Benyon  alluded  to  was  very  clear ; 
for  where  a  person  is  to  pay  absolutely  out  of  what  is 
given  to  him,  it  signifies  very  little,  whether  what  he  Is 
to  pay  is  more  or  less;  and  whether  the  estate  is  large 
or. inconsiderable ;  for  he  may  die,  before  hk  has  received 
any  thing.  Another  case,  before  Lord  Mansfield,  was 
thought  pretty  strong.;  where  it  was  decided,  that  you 
are  to  inquire  into  the  value,  to  determine,  what  is  the 
limitation-:  but  there  the  testator  having  recited,  that 
lie  meant  equally  valuable  interests  to  each  of  the  de- 
visees, that  recital  justified  the  Court  in  looking  at  the 
value  of  the  interest  given  to  one,  in  order  to  determine, 
how  extensive  the  interest  of  the  others  should  be ;  whe- 
ther it  should  be  equal  to  the  value  of  that,  which  in 
clear  and  unambiguous  terms  he  had  given  to  one.  * 


\> 


I  shall  express  the  ground  of  my  opinion  in  the  decla- 
ration. Declare,  that  upon  the  true  construction  of  this 
Will  and  the  whole  of  it  taken  together  the  testator  by 
the  words  "  lawful  issue w  in  these  clauses  meant  chili 
jlren;  and  the  distribution  shall  be  accordingly  (89). 

i  A  feiy 


(fi$)  Hampson  v.  Brandwood,  1  Madd.  381, 
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180 J.  A  few  days  afterwards  the  Lord  Chancellor  intimated, 

Sibley        ^at  a^  ^ese  bequests  of  stock  were  under  the  effect  of 

v.  the  words  "  as  aforesaid"  to  be  valued  as  transferred  at 

Ferry.       the  end  of*  three  months  after  the  testator's  death.   Upon 

that  point  the  cause  stood  for  judgment. 


[  534  ]  Tlie  Lord  Chancellor.  # 

Aug.  V}th.  There  are  not  words  enough  in  this  Will  to  support  my 

idea,  that  the  stock  was  to  be  transferred  at  the  end  of 
three  months  after  the  death  of  the  testator ;  except  as  to 
the  fund  of  1000/.,  expressly  directed  to  be  transferred 
at  that  time ;  which  is  therefore  clearly  to  be  valued  at  ' 
that  time.  With  regard  to  all  the  rest  except  one  there 
is  not  a  word  to  make  it  specific :  nor  is  there,  what  he 
might  mean,  any  word  in  the  bequest  of  any,  that  can  be 
construed  as  denoting  the  time,  at  which  the  transfer  was 
to  be  made,  except  the  words  "  as  aforesaid :"  but  upon 
fhe  whole  Will  I  apprehend  they  mean  only  "  3  per  cent, 
"consols}1'  and  I  am  the.  rather  of  that  opinion;  as  ia 
some  bequests  the  expression  is  "  stock  aforesaid;"  not 
"  as  aforesaid ; "  in  others  only  "  stock."  The  cooae- 
quence  is  therefore  as  to  those,  with  respect  to  which  no 
time  is  mentioned,  the  value  must  be  taken  at  the  end 
of  a  year,  the  usual  time. 

The  annuitant  is  clearly  entitled  to  a  share  of  the  re- 
sidue. The  rule  is,  that  an  annuitant  will  fall  under  the 
general  character  of  legatee,  unless  there  is  something, 
as  in  Nannoct  v.  Horton  ( 90 ),  to  shew,  the  testator  him- 
self distinguished  between  them.  In  that  I  found  myself 
upon  the  case  of  the  Duke  of  Bolton's  Will ;  upon  which 
Lord  Thurlow  held,  that,  legacies  being  charged  upon 
real  estate,  annuities  were  charged  upon  the  real  estafp 
as  legacies  (91). 

•  ■ 

(90)  Ante,  391.  (91)  Ante,  402. 
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Rous* 
JACKSON  v.  JApKSON.  1802. 

Aug,  lOfA. 
JpAUL  JACKSON  by  his  Will,   dated  the  17th  of    Construction 
November,  1786,  after  giving  his  wife  Mary  Jach-  of  a  Will,  gir- 
*on  all  his  household  goods  and  furnitures  plate,  linen,  ing  a  vested  in- 
beds,  bedding,  and  all  other  his  implements  of  house*-  terert>  ^ 

hold,  as  therein  mentioned,  gave  and  devised  to  William       \.        a  •• 

°  .    .    controgeut 

Peareth,  William  Coulson,  and  Anthony  flopper,  their  cnarK6 .  ^ 

heirs  and  assigns,  a  house  in  Newcastle,  to  hold  to  them  creating  a  te- 

pxid  the  survivor  and  his  heiqs ;  upon  trust,  that  they  nancy  in  comr 

should  wi(h  all  convenient  speed  sell  and  dispose  of  bis  mon  as  to  part 

Mid  messuage  and  premises;   and  as  to  the  monies  to  °"   tne  Pro" 

arise  from  the  sale  he  willed,  that  the  same  should  be  ^ef/'  an. ,  ** 

placed  out  in  the  public  funds  by  and  in  the  names  of  his  .  . 

said  trustees,  in  case  his  said  wife  should  survive  him ;  tjlere  being 

apd  that  the  clear  half  yearly  dividends  of  the  same  nothing  to 

phould  from  time  to  time  be  paid  unto  his  said  wife  during  control  the 

her  life  for  her  own  use ;  and  from  and  after  the  decease  legal  effect  of 

gf  his  said  wife,  in  case  she  survived,  he  directed,  that  "*e  word*t 

hia  said  trustees  should  sell  and  transfer  the  monies  so 

directed  to  be  placed  out  in  the  funds  as  aforesaid,  and 

should  pay  the  money  to  be  produced  by  such  sale  and 

transfer  to  and  equally  between  his  two  daughters  Mary 

and  Matilda  or  to  the  survivor  of  them  {if  one  of  them 

should  happen  to  be  then  dead )  in  part-discharge  of  the 

two  legacies  of  1200/.  a-piece,  thereinafter  bequeathed 

to  his  two  daughters:  but  in  case  bis  said  wife  should 

not  survive  him,  then  he  directed,  that  his  said  trustees 

should  pay  the  monies  to  arise  by  the  sale  of  his  said 

messuage  and  premises  to  and  equally  between  his  said 

two  daughters* or  to  the  survivor  of  them  (if  one  of  them 

should  happen  to  be  then  dead)  in  part-discharge  of  the 

said  two  legacies  of  1200/.  a-piece : 

And  as  to  all  other  his  messuages,  lands,  and  tene-       [  536  ] 
ments,  and  hereditaments,  pottery  mills,  copperas  work, 

mortgages 
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mortgages  in  fee  or  otherwise,  ready  money,  securities  for 
money,  and  aU  other  his  estate  anfl  effects  whatsoever 
real  or  personal,  he  gave  and  devised  same  to  bis  said 
trustees  for  ever ;  upon  trust  in  die  first  place  for  the 
better  securing  the  payment  unto  his  said  wife  or  her 
assigns  of  the  annuity  of  80/.  thereinafter  by  him  be- 
queathed unto  her  for  her  life ;  and  in  the  next  place  for 
securing  during  the  life  of  his  said  wife  the  payment  of 
interest  after  the  rate  of  4*  per  cent,  per  annum  to  his  said 
two  daughters  or  the  survivor  of  them  for  the  said  two 
legacies  of  1200/.  ?  and  from  and  after  the  decease  of  his 
said  wife  and  foil  payment  of  the  said  two  legacies  of 
1200/.  then  upon  trust  for  such  purposes  as  hereinafter 
mentioned. 


£•537] 


The  testator  then  gave  to  his  said  wife  one  desr 
annuity  of  80/. ;  -and  to  his  daughter  Mary  120Q&,  and 
to  his  daughter  Matilda  1200/. ;  and  in  cade  either  of 
his  said  daughters  should  be  dead  at  the  tame  of  hk 
decease  not  having  been  married,  or  should  after  \m 
decease  dte  not  having  been  married,  then  he  willed,  that 
the  survivor  should  have  and  take  the  legacy  of  her 
sister  ^o  dying ;  and  that  the  said  two  Sums  of  ISOOt 
each  should  be  paid  and  payable  at  such  times  -  and  with 
such  rate  of  interest*  as  therein  mentioned ;  and  subject 
to  bis  said  wife's  annuity  of  80/.  and  also  charged 
with  the  payment  of  interest  for  said  two  legacies  of 
12001.  during  the  life  of  his  said  wife  unto  his  said 
daughters  he  gave  all  the  residue  and  remainder  of  his 
real  estate  whatsoever/ and  all  his  mortgages  in  fee  or 
otherwise,  and  all  his  leasehold  estates  with  aQ  benefit 
and  claim  of  renewal  'of  and  in  the  same  respectively, 
and  all  other  his  personal  estate  whatsoever  except  h» 
household  goods  and  furniture  to  be  and  enure'  unto  die 
*  said  trustees  for  ever;  upon  trust  to  permit  his  said  two 
sons  William  Jackson  and  CoUingwood  Forster  Jackson 
\q  enter  upon  all  his  said  real  estates,  and  to  occupy  and 

possess 
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the  same  at  and  for  reasonable  rents,  if  they  his 
s  should  think  fit,  and  also  upon  his  said  leasehold. 

and  into  the  several  branches  of  trade  and  busi- 
t  which  he  was  Or  should  be  engaged  or  interested 
time  of  his  decease,  and  jointly  to  manage  and 
1  the  same  under  the  direction  and  inspection  of 
I  trustees  to  the  best  advantage,  that  could  be 
lereof  or  gotten  therefrom  diiring  the  life  of  his- 
e ;  and  from  and  aftetf  her  decease  and  sale  of  his 
swage  then  upon  trust  by  and  out  of  the  rents 
fits  of  his  said  messuage  the  proceeds  of  his  said 
uid  businesses,  and  by  the  sale  or  conversion  of 
ay  part  of  his  personal  estates  to  raise  and  pay 
be  up  unto  his  said  two  daughters  or  the  survivof 
i  all  such  sums  of  money  as  the  monies  arising- 
&  sale  of  his  said  messuage  should  fell  short,  and 
jld  be  necessary  to  make  up  atnd  discharge  the! 
to  legacies  of  1200/.  each  unto  his  said  two 
Mrs;  but,  nevertheless,  in. case  his  said  wife  sur- 
im  more  than  twelve  months,  it  was  his  Will,  that 
1  two  sons  should  not  be  compelled  to  raise  or  to 
1  discharge  all  such  money  as  should  be  short, 
jsaid,  at  one  time  or  in  one  payment,  nor  to  raise 
above  400/.  in  any  one  year  for  and  towards  the 

up  his*  said  daughters9  legacies  as  aforesaid  ;< 
m  and  after  full  payment  and  discharge  of  said 
gacies  of  1200/.  each  and  all  interest  for  the 
19  aforesaid,  then  he  directed  aU  the  residue  and 
ler  of  the  said  trust  estates  to  go  and  to  be  unto 
r  the  only  use  and  behoof  of  his  said  two  sons 
it  Jackson  and  Collingwood  Forster  Jackson,  and 
vivor  of  them,  their  or  his  heirs,  executors,  admini- 
:  and  assigns  for  ever,  according  to  the  several  and 
ctive  natures  and  tenures  of  such  estates ;  and  to 
no  other  use,  intent,  and  purpose,  whatsoever ;  to 
d  hold  his  said  real  estates  and  every  part  thereof, 

his  said  two  sons  should  both  survive  him,  as 

tenants 
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tefttttits  in  Common  and  not  as  joint  teftants ;  and  be  tpr 
pointed  the  trustees  his  executors. 


The  testator  died  in  1787  J  leaving  his  widow  and  die 
four  children  mentioned  in  his  Will  surviving.  The 
Widow  died  in  1796.  The  two  sons  of  the  testator  carried 
on  together  the  different  businesses*  in  which  he  was  en- 
gaged, upon  leasehold  premises*  the  trustees  interfering 
tery  little,  tfll  the  death  of  William  Jackson;  paying  the 
annuity  to  the  widow,  and  the  interest  of  the  legacies  to 
the  daughters. 


£639] 


The  bill  was  filed  by  Mary  Jackson,  the  widow  and 
sole  executrix  and  residuary  legatee  of  William  Jackstm, 
against  the. surviving  brother  and  the  trustees;  praying 
an  account ;  and  that  the  Plaintiff  may  be  declared  en- 
titled to  a  moiety  of  the  leasehold  premises  and- the  stock 
and  effects  of  the  partnership  carried  on   by  William 

Jackson  and  his  brother,  and  also  of  all  the  residue  of 

*  • 

the  personal  estate,  &c. 

.The  Defendant  Collingwood  Forster  Jackson  by  Us 
answer  claimed  die  leasehold  premises  and  other  effects, 
and  also  all  monies  arisen  from  the  said  trades  in  the  -life 
of  William  Jackson,  and  the  stock  purchased  by  them, 
subject  to  the  legacies  to  his  sisters ;  stating,  that  William 
Jackson  died,  before  they  were  paid;  and  submitting 
therefore,  that  he  did  not  take  any  vested  interest  in  the 
residue  of  the  personal  estate  or  the  produce  thereof:  or 
if  he  did,  that  he  and  the  Defendant  took  the  same  as 
joint  tenants ;  and  nothing  was  done  to  sever  the  joiqt 
tenancy. 

Evidence  was  produced  on  both  sides :  for  the  PlamtiC 
that  the  sonsi  carried  on  business  from  the  death  of  die 
testator  in  equal  shares :  for  the  Defendants,  as  to  thor 
transactions ;  that  a  treaty  took  place  for  their  carrying 

on 
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on  the  business  under  the  trustees  at  an  annual  salary, 
till  the  legacies  should  be  paid,  and  the  trusts  of  the  Will 
finally  settled ;  and  then  the  whole  to  be  given  up  to 
them.  The  legacies  of  the  sisters  were  not  quite  settled 
At  the  death  of  William  Jackso*. . 


1802* 


Jackson 
Jacksok; 


Mr.  Richards   and  Mr.  Steele,  for  the .  Plaintiff. — 
Mr.  Ltdyd  and  Mr.  Bett>  for  the  Defendants* 


The  Master  of  the  Rolls. 

It  is  impossible  to  be  quite  certain,  what  the  meaning 

6f  this  testator  was :  but,  when  we  have  got  the  general 

feeaniog,  we  must  not  reject  that,  merely  because  we 

Cannot  get  at  a  systematic  design.     It  was  contended, 

Chat  the  testator  made  this  provision  orily  upon  a  given 

Contingency ;  and  the  question  is,  what  was  to  become  of 

the  profits  of  the  trade  during  the  life  of  the  wife,  and 

till  the  payment  of  the  legacies  to  the  daughters.    I 

ahould  apprehend,  a  mere  direction  to  let  his  sons  intd 

the  trade  would  be  a  bequest  to  them  of  the  profits;   if 

the  contrary  intention  did  not  appear  from  the  rest  of  the 

Will.    But,  so  far  from  that,  it  is  evident  from  anothef 

part  of  the  Will,    that  the  testator  conceived,   he  had 

given  the  benefit  of  the  trade  to  his  softs  in  the  mean 

time ;  for  after  his  wife's  death,  providing  a  farther  fund 

for  raising  his  daughters'  portions,   viz.  the  rents  and 

profits  and  the  proceeds  of  his  trade,  he  immediately  all* 

nc&es  a  declaration,  that  in  case  his  wife  survived  him 

more  than  twelve  months,  his  sons  should  not  be  called 

upon  to  pay  all  such  money  as  shotild  be  short  in  one 

payment,   nor  above  400/.  in  any  one  yea»r.    It  is  evi- 

*  dent  then,  all  beyond  400/.  a-year  was  to  be  the  sons'. 

It  is  evident,  he  did  not  mean  the  profits  to  accumulate, 

to  form  a  ftind  for  the  daughters'  legacies;  for  they 

Were  to  receive  their  legacies  after  the  wife's  death  by 

annual  instalments.    This  is  the  only  rational  object,  for 

which 
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whteh  he  could  wish  them  to  accumulate ;  for  it  is  absurd 
to  suppose,  he  meant  that  accumulation;  in  order  to  ghre 
it  to  the  sons  or  the  survivor  at  the  wife's  death ;  to  keep 
them  without  any  provision  during  her  life,  merely  for 
that  purpose  of  giving  the  accumulation  to  them  or  one 
of  them  afterwards. 


The  case  of  Saunders  v.  Lowe  (92)  is  not  unlike  this; 
but  is  much  stronger  in  favour  of  the  literal  construction, 
and  against  a  division  till  the  death  or  the  survivor.  In 
this  Will  it  is  mere  implication  from  his  Hot  expressly 
giving  the  profits  in  the  mean  time  to  his  two  sons. 
There  was  no  such  strong  circumstance  there,  as  here ; 
providing  guards,  to  prevent  his  sons  being  called  upon 
to  pay  in  any  one  year  more  than  they  could  afford  out  of 
the  profits  of  the  trade ;  which  necessarily  implies*  thai 
the  remainder  of  the  profits  was  to  be  their  own. 


[•541  ] 


The  testator  then  makes  this  residuary    disposition* 
With  regard  to  this,  it  is  clear,  that  upon  the  words 
there  is  a  joint-tenancy  as  to  the  personal  estate ;  and  I 
do  not  see  any  clear  intention  for  a  tenancy  in  common. 
I  have  nothing  to  go  upon  in  putting  any  other  construc- 
tion upon  the  words  than  that,  which  is  their  legal  effect 
It  is  true,  as  it  was  argued,  this  may  be  somewhat  of  an 
absurd  disposition ;  giving  part  of  his  estate  between  his 
sons  as  tenants  in  common,   and  the  residue  between 
them  as  joint  tenants.     As  to  that  I  can  only  say,  in  the 
one  case  it  is  rational  to  construe  him  to   have   meait, 
*  that  they  should  take  the  profits,  as  they  accrued ;  sod 
there  is  a  circumstance,  from  which  it  evidently  appeus, 
such  was  the  intention.    As  to  the  bequest  of  the  residue, 
it  is  positive;  and  there  are  no  circumstances,  by  which  I 
can  be  guided  in  giving  the  words  a  different  construc- 
tion from  that,  which  they  literally  import.     Therefore 
the  profits  accrued  before  the  wife's  death  are  divisible 

betireeo 
(92)  *  BUtck.  1014. 
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between,  die  sons;  and  belonged  to  them  as  received  in         1802. 
their  several  rights:  but  the  residue  belonged  to  the  sur- 
vivor*   It  would  be  just  the  same,  if  the  word  "  survi- 
"vor."  was  not  used;  the  words  being  those  of  joint-      Jackson. 
tenancy  (93). 

(93)  This  decree  varied  by  the  Lord  Chancellor  upon  ap- 
peal, post,  Vol.  IX,  591.  See  Morley  v.  Bird,  Stuart  v. 
Bruce,  mite,  III,  628,  632.  Post,  Crooke  v.  De  Vandes, 
IX,  197.  XL  630.  Sicaine  v.  Burton,  XV,#365;  and  the 
note,  IX,  ti^f,    . 

Rolls. 
1802. 

PETTIWARD  v.  PRESCOTT.  J*ne2l$t. 

Aug.  IDth. 

J>ICHARD  ASTLEY  by  his  Will,  dated  the   13th    The  heir 

of  February,  1778,  gave  and  bequeathed  to  his  bro-  claiming  under 

ther  John  Astley  1600/.;  and  discharged  him  from  all  aM™'  ^ 

debts  due  to  the  testator  at  the  time  of  his  decease.    ^\^  , . 

copyhold  cs- 

whether  by  bond   or  mortgage,  with   all   interest  due  ^^   unsar. 

upon  the  same;    and  he  gave  to  Roger  Pettiward  a  rendered    put 

copyhold  estate  in  the  following  manner:  "  I  give  to  to  his  election. 
Roger  Pettiward  my  copyhold  estate  at  Putney,  [con-    d^^  0f 
sisting  of  three  tenements,  and  now  under  lease  to "  «  my  copyhold 

A.  B.  "  for  a  term  of  14  years  at  the  yearly  rent  of  "  estate  at  P. 

"  30/."  "  consisting  of 

"  three  tenc- 

The  testator  then  gave  aff  the  residue  and  remainder     ment*»  an<* 

'*  dci^t  on  oaf 

of  his  estate,  not  disposed  of  by  his  Will,  to  his  said  u .        „ 

brothe5-  but  not  speV 

cifying  for 
The  testator  died  in  December  1780.    Afterwards  it  what  interest : 

Was  discovered,  that  on  the  surrender  of  the  testator  and  an  estate  for 

his  life   only 
passes. 

Account  of  rents  and  profits  confined  to  the  filing  of  the  bill  under 
special  circumstances;  as  laches  by  the  Cestui  que  trust  in  not  as- 
serting his  right . 
Vol.  VII.  M  M 
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his  wife  of  the  copyhold  estate  at  Putney,  they  were  id* 
mitted  to  the  use  of  themselves  for  their  lives  and  die  fife 
of  the  survivor,  and  after  the  death  of  the  survivor  to  die 
use  of  such  person  or  persons,  for  such  estate  or  estates 
as  they  or  the  survivor  should  by  any  deed  or  writing 
executed  in  the  presence  of  two  or  more  witnesses  ap- 
point; and  in  default  thereof  to  the  use  of  the  right 
heirs  of  the  survivor  for  ever. 


The  testator  survived  his  wife.  No  appointment  was 
executed ;  and  the  Will  was  not  attested  by  two  witnesses. 
Upon  the  death  of  the  testator  his  brother  and  heir  John 
Astley  was  admitted ;  and  having  surrendered  to  the  use 
of  his  Will,  dated  the  9th  of  November -,  1787,  he  devised 
all  his  copyhold  estates  at  Putney,  among  other  estates, 
subject  to  a  trust  by  mortgage  or  sale  to  discharge  hfe 
debts  and  legacies.  He  died  on  the  14th  of  November 
following.  The  trustees  under  his  Will  mortgaged  the 
copyhold  estate  at  Putney  with  other  estates. 

The  Bill  was  filed  upon  the  6th  of  June  1799  by  Roger 
Pettiward;  praying,  that  the  Will  of  Richard  Astley 
may  be  confirmed,  and  the  copyhold  estate  surrendered 
to  the  Plaintiff  and  his  heirs  discharged  from  the  mort- 
gage;, and  an  account;  charging  the  mortgagee  witk 
notice ;  and  that  John  Astley  was  indebted  to  the  tea- 
-  tator ;  and  was  benefited  by  the  Willj  to  a  much  greater 
amount  than  the  value  of  the  estate ;  and  was  therefore 
bound  to  confirm  the  devise. 


[•543] 


The  answer  of  the  trustees  under  the  Will  of  John 
Astley  stated,  that  the  Plaintiff's  mother,  to  each  of 
whose  children  a  legacy  of  100&  was  given  by  the  Will 
of  Richard  Astley,  refusing  to  perform  an  agreement  for 
the  demise  of  a  house,  which  was  disposed  of  by  the  WiD, 
an  arrangement  took  place ;  under  which  John  Astley 
*  was  to  take  the  copyhold  estate,  the  Plaintiff  was  to 

have 
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have  his  legacy;  and  the  house w As  to  be  given  up  to  hi* 
mother;  and  under  that  agreement  John  Astley  was  ad- 
mitted; and  continued  in  possession  till  his  death;  and 
considered  himself  absolutely  entitled;  and  afterwards 
mortgaged  that  estate  with  others,  and  submitted,  whe? 
ther  under  the  circumstances,  and  particularly  as  the 
Plaintiff  has  acquiesced  so  great  a  length  of  time  under 
the  arrangement,  and  permitted  John  Astley  and  those 
claiming  under  him  to  be  in  possession  for  near  twenty 
years  without  making  any  claim,  the  premises  ought  to 
be  surrendered;  insisting,  that  if  the  Plaintiff  has  any 
right,  he  has  only  an  estate  for  life,  and  not  an  estate  of 
inheritance;  and  that  the  reversion  in  fee  subject  to  his 
life  interest  was  well  devised. 


1802. 


Pbttiwabd 

v. 
Prescott. 


Mr.  Richards  and  Mr.  Leach,  for  the  Plaintiff  insisted, 
that  there  was  no  case,  in  which  the  word  "estate"  has 
been  limited  to  mere  locality ;  though  expressions  to  that 
effect  have  been  thrown  out ;  and  that  the  mere  descrip- 
tion, in  what  the  property  consists,  cannot  effect  it. 

Mrf  RomiUy  and  Mr.  Pemberton,  for  the  Defendant* 
The  word  "  estate "  may  mean  either  the  land  or  the 
interest  in  it ;  and  standing  alone  may  be  understood  to 
mean  both.  But,  where  the  testator  goes  on,  as  in 
this  instance,  to  explain,  what  he  means,  "  consisting  of 
(<  8  tenements,"  &c.  it  is  exactly  the  same  as  if  he  had 
not  used  the  word  "  estate."  There  are  many  cases,  in 
which  the  word,  used  generally,  has  been  held  not  to 
mean  anything  but  the  land  devised.  'Others have  turned 
upon  the  words  "in"  and  "at";  deciding,  that  the  one 
would,  the  other  would  not,  carry  the  fee:  Barry  v.  Edge- 
tw>rfA(94).  Fletcher v.Smiton(95)  is  a  strong  authority 

for 


(04)  2  P.  Will.  523.   1  Eq. 
Ca.  Abr.  178,  pL  18. 

MM2 


(95)  2Term  Rep.  B.R.  656. 
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1802.         for  Kmitine  the  *****  ^  eWs  CMC*    Thc  Pontiff  ***- 
wvc         fore  could  only  be  entitled  to  an  estate  for  life. 
Pettiward 

Prescott.        The  account  at  all  events  must  be  confined  to  six  years 

at  most 

Mr.  Richards,  in  Reply. 
The  word  "estate"  in  this  Will  must  be  intended  to 
carry  the  whole  interest.  No  decision  has  been  made 
upon  the  distinction  between  the  words  "  at"  and  "in;" 
which  has  no  sense  in  it  The  word  maybe  qualified: 
but  it  is  enough  to  say,  these  words  do  not  qualify  it. 
It  must  be  admitted,  that  if  the  devise  had  been  ex- 
pressed "all  my  copyhold  estate  at  Putney"  that  would 
have  done.  The  word  "  estate "  carries  more  than  "  land." 
The  description  was  for  the  purpose  of  distinguishing  it 
from  all  his  other  property:  or  if  he  has  none,  it  maybe 
accounted  for  by  habit. 

Upon  the  other  point,  the  Plaintiff  is  entitled  to  insist 
upon  the  account  for  the  whole  time ;  and  is  not  to  be 
limited  to  six  years.  There  is  no  instance  of  so  confining 
the  account,  where  there  is  a  trustee;  as  this  Defendant 
admits  himself  to  have  been,  receiving  the  rents,  since 
J  780.  No  Statute  of  Limitations  applies  here.  The 
property  belongs  to  the  Plaintiff,  the  Cestui  que  trust; 
and  under  the  circumstances  the  rents  and  profits  ako 
belong  to  him. 


The  Master  of  the  Rolls. 
Aug.lQtk.         It  is  not  disputed  by  the  Defendants,  that  this  was 

a  case  of  election ;  they  elect  to  take  under  the  W3L 
Perhaps,  if  it  had  been  res  integro,  whether  in  the  case 
of  an  unsurrendered  copyhold,  upon  which  the  WiH  can 
have  no  operation,  the  heif  should  be  put  to  election, 

that 
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that  would  have  borne  a  question*    It  is  however  set- 
tled, that  he  shall  (  96 ). 

But  for  the  Defendants  it  is  insisted,  the  Plaintiff  takes 
only  an  estate  for  life:  and  that  the  account  of  the  rents 
and  profits  ought  to  be  only  from  the  filing  of  the  bill. 
Upon  the  construction  of  the  Defendants  I  would  have 
made  a  case,  if  the  parties  had  not  wished,  that  I  shduld 
take  upon  myself  the  decision  of  the  question ;  the  pro- 
perty being  small.    At  an  early  period  it  was  doubted, 
whether  the  word  "  estate"  merely  was  to  be  applied  to 
the  land,  only,  or  to  the  interest  in  it.    It  has  been  long 
settled,  that  it  is  of  itself  sufficient  to  carry  the  fee.    But 
"when  words  of  locality,  as  "  in"  or  "  at'9  a  particular 
place  are  added,  the  question  is,  whether  they  do  not 
narrow  and  restrain  the  import  of  that  word*    So  lately 
as  Lord  Talbot's  time  this  was  a  subject  of  doubt  and 
controversy.    In  Ibbeison  v.  Beckwith  ( 97 )  it  was  strenu- 
ously argued,  that  under  a  devise  of  "  all  my  estate " 
nothing  passed  but  an  estate  for  life.    It  does  not  ap- 
pear from  the  Report,'  but  is  stated  in  a  note  in  Peere 
Williams (98),  that  that  case  first  came  on  at  the  Rolls; 
where  it  was  held,  that  the  devisee  took  only  an  estate 
for  life.     Lord  Talbot  however  was  of  opinion,  not,  as 
may  be  collected  from  his  judgment,  that  these  words  of 
themselves  necessarily  imported  a  fee,  but,   that  upon 
the  whole  Will  it  was  sufficiently  apparent,  that  the  de- 
visor meant  a  fee  to  pass.    Some  years  afterwards  Good- 
voyn  v.  Goodwyn  (99)  occurred  before  Lord  Hardwicke ; 
who  expressed  much  doubt,  whether  the  estate  passes  in 
fee  by  force  of  the  words  "  all  my  estates."    The  ques- 
tion 


1803. 


Pettiward 

V!. 

Prbscott. 


(96)  See  post,  Blunt  v. 
Clithtrow,  Vol.  X,  589,  and 
the  note,  591 ;  and  upon 
election  generally  the  notes, 
ante,  Vol.  I,  523,  7. 


(97)  For.  157. 

(98)  2  P.  WiU.  337. 

(09)  iVes.  226.     Charlton, 
v.  Taylor,  3  Ves.  $  Beaf  160. 


FetTiwarp 

V. 
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180*.  tita  remained  undecided ;  and  no  case  very  nearly  re- 
semblihg  it  has  since  received  a  decision.  But  both 
*  Lord  Mansfield  and  Lord  Kenyon  have  stated  opinions 
Prbscott.  similar  to  that,  to  which  Lord  Hardwicke  appears  to 
[  +546  ]  have  inclined  :  the  former  in  Hogan  v.  Jackson  (\QQ)$ 
and  in  Fletcher  v.  Stniton  Lord  Kenyon  says  (  I),  "Thew 
"  are  cases,  in  which  nice  distinctions  have  been  taken 
"  between  a  devise  of  an  estate  at  such  a  place  and  a 
"  devise  of  an  estate  ill  a  particular  place ;  and  Lord 
"  Hardwicke  alluded  to  it  in  the  case  cited  in  Vesey(2): 
"  but  he  added,  that  there  is  no  case,  in  which  it  is  held, 
"  that  a  fee  passed  by  the  devise  bf  an  estate,  if  the 
"  testator  added  to  it  '  in  the  occupation  of  any  par* 
"  ticulat  tenant/  And  I  admit,  that  the  word  '  estate ■' 
"  may  be  so  coupled  with  other  words  as  to  explain  die 
"  general  sense,  in  which  it  would  otherwise  be  takes, 
"  and  to  confine  it  to  mean  farms  and  tenements.  But 
"  that  is  not  the  present  case :  no  such  words  are  here 
superadded  to  estates." 


it 


The  question  here  is,  whether  the  superadded  words  do 
not  dearly  shew,  the  devisor  did  not  mean  to  apeak  of 
the  quantity  of  his  legal  interest,  but  merely  the  Corpus 
or  subject,  in  the  disposition.  I  am  of  opinion,  they  do. 
The  words  are  not  "  all  my  estate''  but  "  my  copyhold 
"  estate,  at  Putney,  consisting  of  3  tenements,"  &c : 
that  is,  "  the  estate  I  •  give  you  at  Putney  consists  of 
u3  tenements;"  which  is  the  same  as  saying,  "three 
"  tenements  compose  the  estate  I  give  you : "  a  mere 
description  of  the  thing,  and  not  of  his  interest  That 
he  meant  to  give  the  houses  absolutely  there  is  little 
doubt.  So  a  testator  generally  does,  when  giving  under 
any  description.  But  we  must  look  rft  what  he  says; 
not,  at  what  he  thought. 

With 

(100)  Cowp.  290.  (2)  1  Ves.  228. 

(1)  2  Term  Rep.  B.  R.  <J58. 
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With  respect  to  the  other  point,  there  ought  to  be  no 
•  account  beyond  the  filing  of  the  BilL  There  is  no  in- 
fant, no  breach  of  trust,  in  the  case.  John  Astley  lives 
and  dies  in  the  belief,  that  no  claim  was  to  be  made  upon 
him.  Under  that  supposition  he  disposes.  Upon  that 
supposition  those  deriving  under  him  deal  with  it :  and 
after  a  lapse  of  time  nearly  sufficient  to  bar  the  legal 
remedy,  if  any  there  had  been  for  the  estate,  this  Plain- 
tiff asks,  not  only  the  estate,  but  the  whole  rents  and 
-profits  from  the  time  the  title  accrued,  which  he  has  been 
so  tardy  in  asserting.  Constructively,  it  is  true,  the  heir 
wa»a  trustee  of  the  rents  and  profits  of  the  estate  bound 
by  the  Will :  but  it  does  not  follow,  that  he  is  always  so. 
In  Dormer  v.  Fortescue(3)  Lord  Hardwkke  says,  upon 
special  circumstances,  even  in  case  of  a  trust,  the  Court 
will  restrain  the  account  to  the  time  of  bringing  the  Bill ; 
and  he  specifies,  as  one  instance,*  default  and  neglect  in 
not  filing  the  Bill  sooner ;  and  says  the  Court  has  often 
thought  fit  to  restrain  it  (4).  The  Plaintiff  therefore 
ought  in  this  case  to  be  restrained  from  carrying  the 
account  farther  back. 

(3)  3  Atk.  124. 

(4)  3  Atk*  129, 130.    See  the  references  in  the  notes,  ante, 
Vol.  VI,  216  ;  V,  439. 
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Pettiward 
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JPbescott. 


1802. 

MORRIS  v.  PRESTON.  A"9-  K>lA. 

12th. 
TT  was  referred  to  the  Master  to  inquire,  whether  th£    An  agree- 

Defendants  can  make  a  good  title  to  the  estate  in  ntent  in  1800 

question ;  and  whether  there  is  any  lease  or  agreement  f°r  a  *ea8e  °f 

f      a  farm  to  a 

clergyman  for 
the  purpose  of  occupation  is  void  under  the  Statute  21  Hen.  VIII. 
c.  13. 

A  provision,  in  case  of  the  death  of  a  trustee,  for  substitution  of 
another,  and  a  conveyance  by  the  survivor,  so  that  he  and  the  new 
trustee  should  be  jointly  interested  in  the  trust,  satisfied  by  the  sub- 
stitution of  two  trustees,  after  the  death  of  both  the  former,  and  a 
conveyance  by  the  heir  of  the  survivor. 


547 


1802. 


MORRI8 
V. 
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for  a  lease  existing  of  any  part  thereof;  and  if  there 
+  were,  it  was  ordered,  that  the  Master  should  state  any 
particular  circumstances  relating  thereto;  and  what  com- 
pensation ought  to  be  made  to  the  Plaintiff,  in  respect 
of  such  lease  or  agreement;  and  an  injunction  was  di- 
rected to  restrain  the  Defendants  from  proceeding  to  a 
re-sale. 


The  Master  by  his  Report  certified,  that  the  Defend- 
ants could  make  a  good  title ;  send  that  there  was  not 
any  lease  or  agreement  for  a  lease  existing.  The  De- 
fendant Elizabeth  Preston,  on  the  2d  of  October,  1800, 
entered  into  a  lease  or  an  agreement  for  a  lease  with  the 
Reverend  William  Gooch :  of  which  the  following  is  a 
copy : — 


tt 


An  agreement  made  the  2d  day  of  October,  1800, 
"  between  Elizabeth  Preston  and  William  Goock  of 
"  Fetcham  Clerk  of  the  other  part.  Said  Elizabeth  Pres- 
"  ton  agrees  to  let  and  the  said  William  Gooch  agrees 
"  to  take  the  messuage  late  the  residence  of  Doctor 
"  Preston  deceased  and  the  lands  which  were  in  his 
'?  own  occupation  and  also  the  farm  and  lands  belonging 
"  lately  to  the  said  Doctor  Preston  now  of  the  said 
"  Elizabeth  Preston  in  the  occupation  of  Michael  Steed 
"  and  Edward  Burrough  for  the  term  of  7  years  at  the 
"  rent  of  70/.  as  to  the  messuage  and  lands  late  in  the 
"  occupation  of  the  said  Doctor  Preston  and  as  to  the 
"  lands  in  the  occupation  of  Michael  Steed  and  Edward 
"  Burrough  such  rent  as  shall  be  determined  upon  by  two 
"  indifferent  persons  one  to  be  chosen  by  each  party  or 
in  case  they  shall  not  agree  then  by  a  third  person  to 
be  previously  chosen  by  the  other  two.  The  said 
"  William  Gooch  engages  to  lay  out  upon  the  premises 
"  a  sum  of  money  equal  to  10/.  a-year  during  the  lease 
"  and  the  said  Elizabeth  Preston  engages  that  the  said 

"  William 


« 
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"  WUUam  Gooch  shall  be  at  liberty  to  assign  oyer  the 
*  premises  to  apy  person  except  the  following,  viz. 
George  WUUam  Mqnby  or  any  friend  of  his." 


1802. 


€C 


€1 


The  Master  stated,  that  the  lands,  stated  to  be  late  in 

.  the  occupation  of  Doctor  Preston  and  Steed,  were  the 

premises  in  question :  yet  he  found,  that  the  said  lease 

or  agreement  was  void  under  the  Act  21  Henry  the 

Eighth(5). 

To  this  Report  the  Plaintiff  took  Exceptions :— First, 
that  the  Master  certified,  that  the  Defendants  can  make 
a  good  title :  whereas  he  ought  to  haVe  certified,  that  a 
good  title  cannot  be  made  without  the  concurrence  of 
WUUam  Crooke,  the  heir  at  law  of  Samuel  Croolce;  who 
was  the  surviving  trustee  in  indentures  of  lease  and  re- 
lease, dated  the  7th  and  8th  of  April,  1769.— Secondly, 
that  the-  Master  certified,  that  the  lease  or  agreement  for 
a  lease,  dated  the  2d  of  October,  1800,  is  void  under  the 
Act  21  Henry  the  Eighth ;  whereas  he  ought  to  have 
certified,  that  the  said  lease  or  agreement  is  an  existing 
le$se  or  agreement  for  a  lease;  and,  to  have  stated, 
what  compensation  ought  to  be  made  to  the  Plaintiff  in 
respect  of  such  lease  or  agreement. 

The  first  Exception  turned  upon  the  settlement  by 
lease  and  release  of  the  7th  and  8th  of  April,  1769, 
upon  the  marriage  of  the  Defendant  Mrs.  Preston  with 
her  late  husband  Thomas  Preston,  and  subsequent  in- 
dentures of  lease  and  release  and  appointment  of  the 
28th  and  29th  of  April,  1801.  By  the  settlement  of 
1769  the  estate  was  conveyed  to  William  Jennings  and 
Samuel  Crooke,  their  heirs  and  assigns,  to  the  following 
uses  (after  the  marriage):  to  Thomas  Preston  for  life 
without  impeachment  of  waste ;   remainder  to  the  said 

WUUam 


Morris 

Preston. 
[•640] 


(5)  C.  13. 


550 


CASES  IN  CHANCERY. 


1802. 


Morris 

v. 
Preston, 


William  Jennings  and*  Samuel  Crooke  and  their  heirs 
during  the  life  of  Thomas  Preston,. in  trust  to  support 
contingent  remainders;  remainder  to  Elisabeth  Presto* 
and  her  assigns  for  her  life  in  part  of  her  jointure ;  with 
a  similar  remainder  to  Jennings  and  Crooke  and  their 
heirs  during  her  life,  to  preserve  contingent  remainders ; 
but  nevertheless  to  permit  the  said  Elizabeth  Preston 
and  her  assigns  to  receive  and  take  the  rents  and  profits 
thereof  to  her  and  their  own  use ;  remainder  to  trustees 
for  500  years  upon  certain  trusts;  remainder  to  the  first 
and  other  sons  of  the'  marriige  successively  m  tail  nude; 
remainder  to  the  daughter  and  daughters  of  the  marriage 
as  tenants  in  common  in  tail  with  cross  remainders ;  re- 
mainder to  Thomas  Preston  in  fee. 


[  *551  ] 


In  this  settlement  is  contained  the  following  proviso : 
First,  that  notwithstanding  any  of  the  limitations  ami 
trusts,  it  should  be  lawful  for  Jennings  and  Crooke,  and 
the  survivor  of  them,  his  heirs  and  assigns,  from  time 
to  time  and  at  all  times  during  the  lives  of  the  said 
Thomas  Preston  and  Elizabeth  Pogson,  his  intended  wife, 
and  the  life  of  the  longest  liver  of  them  by  and  with  the 
consent  and  approbation  of  the  said  Thomat  Prestos 
during  his  life  or  of  the  said  Elizabeth  Pogson  after  his 
death,  in  case  she  survived  him,  and  at  his  or  her  request 
testified  by  writing  under  his  or  her  hand  and  seal,  signed 
in  the  presence  of  two  or  more  credible  witnesses,  but 
not  otherwise  {inter  aUa)  to  sell  and  dispose  of  all  and 
every  or  any  o(  the  said  freehold  messuages,  lands, 
tenements,  hereditaments,  and  premises,  and  for  that 
purpose  to  revoke,  annul,  and  make  void,  all  and  every 
of  the  estates,  limitations,  trusts,  powers,  provisoes, 
and  agreements  therein  before  mentioned,  declared,  and 
contained,  of  and*  concerning  the  same ;  and  to  grant 
and  release  all  and  singular  the  said  premises  or  any 
part  or  parts  thereof  to  any  person  or  persons,  and  his, 
*  her,  or  their,  heirs,  executors,  or  administrators,  either 

together 
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together  or  in  parcels  respectively,  for  such  price  or 
prices  in  money  or  any  such  equivalent  as  to  them  or 
him  should  seem  reasonable,  and  be  consented  as  to 
aforesaid,  and  upon  payment  of  the  monies  to  arise  by  any 
such  sale  or  sales  of  any  of  the  same  premises  respectively, 
or  any  part  or  parts  thereof,  when  the  same  should  be 
sold  for  a  valuable  consideration  in  money,  which  it  is 
thereby  agreed  should  be  paid  to  and  received  by  the 
said  William  Jennings  and  Samuel  Crooke,  or  the  survivor 
of  them,  and  the  heirs  or  assigns  of  such  survivor,-  the 
said  William  Jennings  and  Samuel  Crooke  and  the  survi- 
vor of  them,  his  heirs  or  assigns,  should  .sign  and  give 
proper  receipts  for  the  money,  for  which  the  same  should 
be  so  respectively  sold;  which  receipt  or  receipts  should 
be  a  sufficient  discharge  to  such  purchaser  or  purchasers 
for  the  purchase-money  therein  to  be  acknowledged  or 
expressed  to  be  received ;  and  he,  she,  or  they,  or  his, 
her,  or  their  heirs,  should  not  after  any  such  receipt  or 
receipts  given  be  answerable  or  accountable  for  any 
loss,  misapplication,  or  non-application,  of  such  purchase* 
money  so  received,  or  any  part  thereof;  and,  when  any 
of  the  said  premises  should  be  so  sold  for  a  valuable  con- 
sideration in  money,  the  same  should  from  thenceforth 
for  ever  remain  freed  and  discharged  of  and  from  all 
the  uses,  estates,  trusts,  declarations,  provisoes,  and 
agreements,  aforesaid. 


1802. 


Mortfeis 
Preston. 


Secondly. — Proviso,  that  in  case  of  the  death  of 
any  or  either  of  the  said  trustees  during  the  lives  of  the 
said  Thomas  Preston  and  Elizabeth  Pogson,  his  intended 
wife,  or  the  life  of  the  survivor  of  them,  they  the  said 
Thomas  Preston  and  Elizabeth  Pogson,  or  the  survivor 
of  them  may  by  any  writing  or  writings  under  his,  her,  or 
their  hands  and  seals  or  hand  and  seal,  attested  by  two 
or  more  credible  witnesses,  with  the  consent  of  the  sur«* 
+  viving  co-trustee  or  co-trustees  nominate  and  appoint 
some  other  fit  person  or  persons  to  be  trustee  or  trustees. 


[  *552  ] 
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of  and  in  the  said  premises  in  the  room  or  place  of  As 
trustee  or  trustees  so  dying ;  and  that  upon  such  nomi- 
nation or    appointment  the  surviving    co-trustee   shall 
convey  and  assign  all  and  singular  the  said  trust  estates 
in  such  manner  as  that  the  said  surviving  trustee  and 
trustees,  and  such  person  or  persons  so  to  be  nominated 
and  appointed    shall  from  thenceforth  be   jointly  and 
equally  concerned  and  interested  in  the  several  trusts 
hereinbefore  expressed  in  the  same  manner  as  sock 
'surviving  trustee  and  the  person  so  dying  would  have 
been,  in  case  he  were  living;  and  in  like  manner  a*  oftai 
as  any  trustee  shall  happen  to  die  during  the  lives  of  the 
said  Thomas  Preston  and  Elizabeth  Pogson,  or  the  life  of 
the  survivor  of  them,  and  they  or  the  survivor  of  then 
shall  nominate  a  new  trustee- with  such  consent  as  afore- 
said,  such    new  conveyance"  and  assignment  shall  be 
made  as  is  herein  before  mentioned. 


[♦553] 


By  the  indentures  of  1801,  reciting  the  settlement,  and 
that  Jennings  and  Samuel  Crooke  were  both  dead,  and 
that  Samuel  Crooke    survived  Jennings,    and  WiUum 
Crooke  was  his  heir  at  law ;  and  that  Thomas  Preston 
was  also  dead,  and  Elizabeth  Preston    had  agreed  to 
appoint  the  Defendants  Sir  Harry  Goring  and  Thomas 
Sermon  trustees,  in  the  place  and  stead  of  Jennings  and 
Samuel  Crooke,  it  is  witnessed,  and  Elizabeth  Preston  by 
that  her  deed,  executed  in  the  presence  of  and  attested 
by  two  witnesses,  did  nominate  and  appoint  Sir  Harry 
Goring  and  Thomas  Sermon  to  be  trustees  in  the  place 
and  stead  of  the  said  Jennings  and  Samuel  Crooke;  and 
directed  William  Crooke  to  convey  to  Sir  Harry  Goring 
and  Thomas  Sermon,  their  heirs  and  assigns,  in  such 
manner  as  should  be  necessary  for  the  absolutely  vest- 
ing the  same  in  them,  to  and  for  the  same  uses,  trusts, 
•  intents,  and  purposes,  and  subject  to  the  like  powers, 
provisoes,  declarations,  and  agreements  as  were  declared 
by  the  aforesaid  indenture  of  settlement ;   and  Wittkm 

Crooke 
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Orooke  (by  the  direction  and  appointment  of  Elizabeth 
Preston)  did  grant,  release,  and  confirm  unto  Sir  Harry 
Goring  and  Thomas  Sermqn,  their  heirs  and  assigns,  all 
and  singular  the  aforesaid  premises;  to  hold  unto  the 
said  Sir  Harry  Goring  and  Thomas  Sermon*  their  heirs 
and  assigns,  to  the  same  several  uses,  for  the  like  in- 
tents and  purposes,  and  under  and  subject  to  the  same 
several  powers,  provisoes,  declarations,  and  agreements, 
as  were  expressed  in  the  settlement;  to  the  end,  that 
Sir  Harry  Goring,  and  Thomas  Sermon*  and  the  survi- 
vor of  them  should  act  and  be  as  trustees  in  the  place 
and  stead  of  the  said  William  Jennings  and  Samuel 
Crooke  deceased. 


1802. 


Morris 

v.  ' 

Preston* 


The  first  Exception  was  waived  by  the  Plaintiff  with- 
out argument. 


The  Attorney  General  and  Mr.  Harvey,  in  support  of 
the  second  Exception.— The  objection  taken  in  support 
of  the  title  is,  that  this  is  not  a  lease  but  an  agreement ; 
and  the  Court  could  not  compel  the  party  to  act  upon 
it;  for,  if  carried  into  effect,  it  would  be  contrary  to  the 
Statute.  The  case  of Hitchcock  r.T7iUrland(6)9  shews 
the  construction  of  the  act;  for  which  it  is  difficult  to 
find  a  reason  certainly ;  that  such  *a  lease  made  at  this 
day  is  not  void ;  that  the  words  "  such  leases  "  in  the 
third  section  are  to  be  considered  with  reference  to  those 
in  the  second  section  only,  and  not  those  in  the  first ; 
and  therefore  no  lease,  is  declared  void  but  those  exist-1 
ing  at  the  date  of  the  act,  and  not  parted  with  before  Mi- 
chaelmas following.  In  Carter  and  Clay  cole's  Case.  (7) 
*  Periam  refers  to  Leman's  Case  (8);  upon  which  he 
founds  his  opinion.  All  these  authorities,  it  must  be 
admitted,  go  to  leases,  not  agreements:  but  under  this 
agreement,  coupled  with  the  possession,  it  must  be  con- 
sidered, 

(fi)  S  Leon.  122.  (8)  2>y.'26. 

(7)  1  Leon.  806. 
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sidered,  that  the  party  has  an  interest  in  a  lease,  if  not 
for  seven  years,  at  least  a  lease  from  year  to  year,  inde- 
pendent of  any  thing  else.  It  is  a  personal  undertaking 
on  both  parts.  The  phrase  is  "  Elizabeth  Preston  agrees 
"  to  let;  and  the  said  William  Gooch  agrees  to  take;" 
and  afterwards  she  agrees,  that  Gooch  shall  be  at  liberty 
to  assign  over  "  the  premises"  not  any  lease.  There  » 
a  great  difference  upon  the  point,  whether  Gooch  in- 
tended it  for  his  own  occupation.  He  never  did  occupy 
it.  The  agreement  was  assigned  to  Wray>  and  posses- 
sion had  under  that  assignment. 

The  Lord  Chancellor. 
In  Degge's  Parson's  Counsellor  (9)  and  in  Greg  v. 
Lampley  ( 10  )  it  is  represented,  that  no  spiritual  person 
not  beneficed  is  within  this  Statute.  That  surprised  me: 
but  I  was  told,  that  it  was  right ;  for  the  theory  of  our 
'Ecclesiastical  constitution  knows  not  the  character  of  a 
clergyman  unemployed.  They  must  either  be  beneficed 
pr  Curates  with  stipends. 

Mr.  Mansfield  and  Mr.  Fonblanque,  for  the  Report 
The  cases  relied  upon  are  very  obscure ;  and  the  con* 
struction,  which  they  go  to  establish,  confining  the  words 
to  Michaelmas  next,  is  extraordinary;  for  upon  die 
words  of  the  Statute  it  is  impossible  to  doubt,  the 
lease  would  be  void.  The  inference  is  the  other  way. 
Watson  (11)  refers  to  Lord  Hobarfa  reasoning  ( 1£ ) 
*  upon  the  policy  of  the  Statute.  With  respect  to 
Degge's  Parson's  Counsellor,  suppose  a  deacon;  who 
cannot  have  a  benefice :  is  not  he  within  the  Statute? 
Could  this  agreement  be  enforced  against  the  .clergyman 
contrary  to  the  Act  ?    If  it  was  not  binding  upon  him,  it 


(9)  Page  140. 
(10)  In  the  Court  of  Exche- 


(11)  Wats.  Clerg.  Law,  361. 

(12)  Hob.  157,  Colt  v.  Gk- 
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is  not  upon  the  other.  With  regard  to  smuggled  goods, 
though  there  is  not  such  strong  prohibitory  language  as 
this  Statute  contains,  the  Courts  say,  they  will  not  hear 
of  any  contract  against  the  Law.  The  Law  knows  no 
such  thing  as  an  assignment  of  an  agreement*  The. 
power  is  to  assign  the  premises :  that  is,  those  he  has 
by  Law. 

The  Attorney  General,  in  Reply. 
Suppose  an  assignment  of  a  lease :  that  would  not  be 
within  the  Act ;  for  the  penalty  must  be  recovered  against 
the  spiritual  person  himself.  Under  the  circumstances 
executing  this  agreement  would  put  Wray  in  possession, 
Dot  Gooch;  and  therefore  would  not  be  against  the  Act ;» 
and  his  covenant  is  not  to  occupy. 


1802. 


Morris 

v. 

Preston. 


*fr 


•    The  Lord  Chancellor. 

The  Master  has  not  found,  that  this  was  a  lease  im- 
mediately assigned  to  another  person.  This  case  is  new 
in  its  circumstances,  .and  in  some  degree  very  difficult; 
for  unless  I  can  make  out,  that  this  is  a  legal  agreement, 
and  the  lease,  if  executed,  would  be  good,  and  also  that 
the  lessee  would  not  be  liable  to  the  penalty,  I  do  not 
see,  how  I  can  help  you.  This  estate  was  sold  with  the 
possession  represented  to  be  vacant;  and  that  might  be 
made  good ;  supposing,  there  was  a  tenant  at  will  or 
from  year  to  year.  The  objection  is  founded  upon  an 
agreement  for  a  lease,  not  invalid  from  incapacity  to 
grant,  nor  upon  any  objection  from  the  imbecility  of  the 
party  to  contract;  but  upon  the  ground,  that  the  Legis- 
lature has  upon  reasons  of  policy  passed  this  Act.  The 
*  purchaser  liking  his  bargain  desires  this  Court  to  con- 
sider the  agreement  and  the  lease  under  it  as  good,  and. 
to  make  him  compensation.  This  Court  is  not  at  liberty 
to  say,  either  is  good,  unless  the  Law  has  'said  so.  If 
they  are  avoided  by  the  Legislature,  acting  upon  grounds 
of  policy,  this  Court  cannot  be  called  upon  to  make  such 

an 
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Whether  a 
clergyman 
buying  a  lease, 
as  property, 
or  taking  it  by 
devolution  of 
law,  as  next 
of  kin,  &c.  is 
within  the  stat. 
21  Hen,  VIII. 
e.  13.  Quare. 

[  •557] 


all  arrangement  at  the  instance  of  either  party;  to  secure 
the  enjoyment  as  effectually  as  if  they  were  good ;  which 
is  the  necessary  effect  of  compensation  given  by  Ads 
Court.  There  can  be  no  right  to  call  upon  the  Court 
so  to  administer  the  law  as  to  defeat  an  Act  of  Parlia- 
ment. '  If  on  the  other  hand  it  is  not  void,  but  a  penalty 
of  10/.  a  month  is  incurred,  it  is  very  difficult  to  give 
compensation  upon  that;  for  though  the  penalty  might 
be  recovered  by  any  one,  yet,  as  it  is  made  the  means  of 
preventing  the  thing  from  taking  place  at  all,  I  doubt, 
whether  a  Court  of  Equity  can  take  notice  of  it,  even  to 
the  effect  we  are  considering.  It  is  a  different  thing  to 
say,  it  is  good,  first,  upon  the  cases,  secondly,  as  not 
taken  for  the  purpose  of  personal  farming  by  the  lessee. 
Though  I  admit,  I  am  much  struck  with  the  obscurity 
and  the  doctrine  of  those  cases,  it  is  too  much  for  me 
upon  such  a  point  of  Law,  with  those  decided  cases, 
and  upon  a  subject  of  so  much  intricacy,  to  say,  they 
are  all  wrong,  without  the  assistance  of  a  Court  of  Law* 
The  last. way,  in  which  it  was  put,  is  very  important;  for 
it  is  a  very  serious  question,  whether  a  clergyman  buying 
a  lease,  as  property,  or  taking  it  by  devolution  of  law,  as 
next  of  kin  for  instance,  or  in  any  other  way  as  a  pur- 
chase, and  not  for  the  purpose  of  farming  and  occupy- 
ing the  land,  but  as  property,  to  be  managed  with  regard 
to  him  exactly  as  if  a  fee-simple  estate  descended  upon 
him,  is  to  be  considered  liable  to  the  penalty,  or  the 
lease  as  void  under  the  Act.  The  only  difficulty  there- 
fore is  as  to  the  assignment  to  Wray\  for  if  the  esse 
♦  could  be  neatly  stated  thus,  that  he  was  a  beneficed 
clergyman,  and  a  lease  was  made  to  him  in  the  terms  of 
the  agreement,  and  he  assigned,  not  under-leased,  and 
the  question  was,  whether  that  lease  was  void,  or  whe- 
ther he  was  liable  to  the  penalties  during  the  possession 
of  the  assignee,  and  a  Court  of  Law  would  say,  it  was 
not  void,  and  the  lessee  was  not  liable  to  the  penalties, 
I  think,  the  purchaser  would  be  entitled  to  compensation. 

But, 
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But,  if  it  is  bad,  or  by  the  occupation  tainted,  as  against 
the  policy  of  the  Act,  no  suitor  is  entitled  to  complain, 
'that  a  Court  of  Equity  will  not  make  an  arrangement 
to  defeat  the  intention  of  the  Act*  I  shall  reserve  the 
question,  whether  it  is  possible  to  raise  such  a,  case, 
upon  the  points,  whether  the  lease  is  void ;  whether 
Gooch  during  his  possession  was  liable  to  the  penalties ; 
and  whether  he  was  liable  to  the  penalties  during  the 
possession  of  his  assignee.  I  admit,  if  he  took  it  for 
his  own  personal  occupation  and  farming,  the  agree* 
ment  is  bad;  and  it  is  very  questionable,  even  if  he 
took  it  having  an  intention  not  to  occupy  it;  and  if*  he 
took  possession,  that  would  be  evidence  of  his  intention 
to  occupy;  and  a  subsequent  change  of  intention  would 
not  make  it  good. 


1802. 


The  Lord  Chancellor. 
The  best  judgment  I  can  make  upon  this  case  is,  that 
the  lease  was  taken  by  Gooch  for  the  purpose  of  Occu- 
pation; and  therefore  was  void;  -and  the  purchaser  con- 
sequently is  not  entitled  to  any  allowance  for  it. 


The  Exception  was  over-ruled. 


KNOLLYS  v.  ALCOCK. 


Morris 

v. 
Preston. 


Aug.  12/ A. 


t  558] 

1802. 

Aug.  llth, 

12f/i. 


'T^HE    decree    pronounced  by  Lord  Rosslyn   in   this    The  effect  of 
cause  (13)   declared,   that  the  agreement  ought  to  Revocation  in 
be.  specifically  performed;   and  directed   an  inquiry  to  equity  pro- 
ascertain  duced   bv  an 
(13)  Ante,  Vol.  V,  648.  agreement  for 

partition,  in 
such  a  manner  as  to  deprive  the  testatrix  in  equity  of  any  interest  in 
the  estate  devised ;  and  the  devisee  disappointed  has  no  right  to  com- 
pensation from  the  heir. 

The  agreement  good  to  this  effect;  though  it  cannot  be  precisely 
executed;  admitting  compensation  :  Whether,  if  abandoned,  the  Will 
is  set  up  again,  Quaere. 
Vol.  VII.  N  N 
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ascertain  the  value .  of.  the  estates  in  the  counties  of 
Berks,  Lincoln,  and  Oxford ;  and  ordered,  that,  if  the 
Berkshire  estate  is  of  less  value  than  the  Lincolnshire 
estate,  the  Oxfordshire  estate,  or  so  much  thereof  as 
will  be  necessary  to  make  the  Berkshire  estate  equal 
with  the  Lincolnshire,  shall  be  allotted  to  the  Plaintiff; 
and  for  that  purpose  a  Commission  was  directed  to  allot 
and  set  out  the  same.  It  was  declared,  that  the  devise  of 
the  Berkshire  estate  to  the  Defendants,  the  Martins,  was 
revoked  by  the  agreement;  that  Thomas  Martin  and  all 
proper  parties  should  join  in  conveying  the  same  to  die 
Plaintiff  and  his  heirs.  An  account  was  directed  of 
the  rente  and  profits  of  the  Berkshire  estate  come  to 
the  hands  of  Thomas  Martin:  the  balance  to  be  paid  to 
the  Plaintiff,  deducting  the  costs  of  the  Martins:  the 
Martins  and  the  Alcochs  to  produce  all  deeds,  &c. ; 
and  the  Plaintiff's  costs  to  be  paid  by  the  Defendant 
Joseph  Alcodk. 

A  petition  of  re-hearing  was  presented  by  the  Defen- 
dants, the  Martins  and  Longmires,  against  so  much  of 
this  decree  as  directed  the  agreement  o(  November  1795 
to  be  specifically  performed,  and  declared  the  devise  of 
the  Berkshire  estate  revoked  by  the  agreement;  com- 
plaining also,  that  by  the  decree  effect  is  given  to  the 
claim  of  the  Plaintiff  to  be  heir  at  law  of  Mrs.  Praniard; 
though  no  evidence  was  adduced  in  the  cause  upon  that 
point. 


[559] 


Mr.  Richards,  Mr.  Stanley,  and  Mr.  Leach,  in  sup- 
port of  the  Petition.  • 
At  the  date  of  this  agreement  the  Plaintiff  was  aware 
of  the  conveyance  to  Alcock  and  his  possession  under  it 
The  agreement  was  perfectly  inefficient.  It  could  not 
have  any  operation.  At  law  there  was  no  revocation. 
Mrs.  Prankard  had  nothing  in  the  Lincolnshire  and 
Oxfordshire  estates,  the  subject. of  the  agreement;  and 

the 
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the  Plaintiff,  it  is  proved,  knetp,  that  she  could  not  then 
become  a  trustee  fot  him.  All  he  could  be  entitled  to 
would  be  a  partition  between  him  and  those  claiming  her 
moiety.  A  mere  partition  between  two  coparceners,  whe- 
ther by  writ  or  commission,  will  not  revoke  a  Will :  Lu- 
ther v.Kidby  (14),  Partition  is  inseparable  incident  to 
the  estate;  which  is  perhaps  the  most  satisfactory  reason. 
The  parties  are  in  of  the  same  estate ;  and  their  interests 
are  the  same.  .  A  recovery,  'though  for  the  purpose  of 
confirming  the  Will,  is  a  revocation;  as  by  a  fiction  of 
law  the  devisor  takes  a  new  estate.  This  is  only  an  en* 
gagement  between  these  parties  to  do  that  without  the 
aid  of  the  law,  which,  if  done  by  the  law,  would  not  be 
a  revocation.  There  was  no  intention  to  revoke.  It  is  not 
clear,  that  a  mere  agreement  for  an  exchange  revokes  a 
Will.  Whether  an  actual  exchange  does  has  been  a  cdnr 
siderable  time  a  question :  but  if  it  has  that  effect,  it  must 
be  upon  the  principle,  that  there  is  a  different  estate.  The 
circumstance,  that  these  estates  are  in  different  counties, 
makes  no  difference  as  to  the  intention;  and  formb  no  ob- 
jection to  the  partition.  Though  the  Sheriff  cannot  go  into 
another  county,  Commissioners  may;  and  may  give  a  farm 
in  one  county  to  one,  in  another  to  the  other :  but  a  par- 
tition in  this  Court  cannot  have. more  effect  to  revoke  a 
*  Will  than  a  partition  at  law.  That  upon  a  partition  the. 
parties  may  -  take  respectively  in  different  counties,  and. 
that  it  is  not  necessary,  there  should  be  an  actual  parti- 
tion of  each  tenement,  is  proved  by  many  authorities,  in 
Finer  (15)  and  Lord  Coke  ( 16 );  and  the  same  rule  pre-: 
vails  in  equity :  The  Earl  of  Clarendon  v.  Hornby  ( 17 ). 

With 


1802. 


Knollys 

Al£QCK. 
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(14)  8  Vin.  Abr.  148,  pi.  30. 
3  P.  Will  170,  n. 

Upon  the  law  of  Revoca- 
tion see  Harmood  v.Oglander, 
ante,  Vol.  VI,  109.  Post, 
VIII,  106;  and  the  references 


in  the  notes,  ante,  VI,  201, 
II,  437. 

(15)  16  Ft*.  231. 

(16)  Co.  Lit.  169.  fi. 

(17)  IP. Witt  446,       , 
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With  respect  to  the  conveyance  to  Alcock  the  argu- 
ment was,  that  it  was  void,  not  as  being  voluntary,  hut 
as  fraudulent ;  purporting  upon  die  face  of  it  to  be  upon 
consideration ;  and  by  the  evidence  appearing  to  have 
been  without  consideration.  The  Court  therefore  con- 
sidered him  entitled,  not  under  the  conveyance,  but 
solely  by  the  Will;  proceeding  upon  the  principle,  that 
wider  those  circumstances  the  conveyance  was  void,  not 
only  against  others,,  but  against  the  grantor  herself. 
Assuming  then,  that  she  was  complete  owner,  this  is 
a  mere  agreement  for  a  partition;  and  therefore  no 
revocation. 

The  Plaintiff  claiming  as  heir  must  prove  himself  heir. 
That  point  was  insisted  on:  but  no  evidence  was  pro- 
duced. • 


[•561] 


Mr.  Mansfield  and  Mr.  Hart,  in  support  of  die 
Decree. 
By  this  agreement  the  whole  of  the  Berkshire  estate 
is  given  to  the  Plaintiff.  Then  there  is  an  end  of  the 
devise  of  it  What  can  the  devisee. take  under  the  Will! 
The  estate  is  withdrawn.  Exchanging  it  is  just  the  same 
as  selling  it;  and  in  this  Court  there  is  no  difference, 
whether  it  is  by  agreement  or  actual  conveyance.  In 
the  instance  of  a  sale  or  exchange  it  is  not,  properly 
speaking,  revocation:  but  the  estate  is  taken  away:  it 
*  is  no  longer  the  estate  of  the  devisor.  The  subject  is 
gone;  and  there  is  nothing,  upon  which  the  Will  can 
operate.  A  partition  does  not  revoke  the  Will,  where  the 
devisee  is  one  person:  but  it  may  operate  as  a  revocation 
or  ademption;  as  if  a  person  seised  as  a  coparcener 
of  an  estate  in  Surrey  and  another  in  Middlesex  devises 
all  his  undivided  moiety  of  the  estate  in  Surrey  to  A. 
and  of  that  in  Middlesex  to  J3< ;  and  afterwards  agrees  to 
relinquish  his  interest  in  the  Surrey  estate,  and  to  take 
the  entirety  of  that  in  Middlesex:  the  partition,  so 'far 


k 


CASES  IN  CHANCERY. 


561 


as  it  does  not  disturb  his  interest  in  the  Middlesex  estate; 
is  no  revocation:  and  the  devise  will  take  effect  so  far: 
but  as  to  the  Surrey  estate  it  is  gone ;  and  the  additional 
interest  acquired  in  Middlesex  not  being  devised  goes  to 
the  heir.  This  is  that  case  precisely.  The  intention  al- 
luded to  upon  the  question  of  revocation,  as  is  stated  in 
Hick  v.  Mors  (18),  is  not  an  intention  to  revoke,  but 
Co  have  the  estate  in  a  different  manner. 


1803. 


Knollys 


v. 


Alcock. 


The  Plaintiff  does  not  claim  the  Berkshire  estate  as 
heir  at  law,  but  only  as  party  to  this  agreement;  by 
which  the  testatrix  bound. herself  to  convey;  merely  de- 
siring to  have  the  effect  of  his  contract.  Alcock  sub- 
mitting to  the  decree  does  not  put  it  to  the  Plaintiff 
to  question;  which  of  his  titles  is  good. 


Mr.  Richards,  in  Reply.— Though  Alcock  does  not 
complain  of  this  decree,  these  parties  are  entitled  to 
complain  of  a  decision,  affecting  their  interests  through 
an  agreement  respecting  property,  which  did  not  belong 
to  either  of  the  parties.  Such  an  agreement  cannot  be 
executed:  it  cannot  have  any  effect ;  and  therefore  can- 
not be  a  revocation  of  a  Will.  The  parties  themselves 
*  must  have  considered  it  of  no  avail*  No  steps  were 
taken  by  the  Plaintiff  to  have  it  carried  into  execution. 
The  testatrix  did  not  mean  to  take  from  these  devisees 
the  benefits  she  had  given  them ;  and  would  not  have 
left  them  in  the  situation,  in  which  this  decree  has 
placed  them.  The  Plaintiff  not  having  proceeded  to 
enforce  the  execution  of  the  agreement  during  her  life, 
what  right  has  he  now  to  do  sot  He  must  be  consi- 
dered  as  having  abandoned  it;  even  supposing  it  upon 
a  subject  she  could  bind. 


[  •562] 


The  Plaintiff  claims  not  only  under  the  agreement,  but 
also  as  heir  at  law;  and  the  decree  is  open  to  objec- 
tion, 
(18)  Amb.  215. 
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K  NOLLYS 

Alcock. 


tion  in  many  shapes,  if  he  is  not  heir.  How  can  there  h? 
a  division  of  all  the  interest  of  the  testatrix  without  tonus 
one  representing  all  her  interest?  The  devisees  of  the 
Berkshire  estate  have  a  right  to  insist,  that  the  heir  shall 
indemnify  them  against  the  loss  of  that  estate.  He 
ought  to  be  before  the  Court  to  sustain  his  right  to  what 
does  not  pass  to  Alcock ;  out  of  which  the  devisees  are 
entitled  to  compensation. 


[•563] 


The  Lord  Chancellor. 

•    * 

Thfe  struck  me  as  a  singular  decree ;  though  it  is  ap- 
pealed from  only  as  to  one  point.    The  bill'  is  filed  by 
this  Plaintiff  in  two  characters ;  for  so  the  allegations  of 
the  Bill  certainly  represent  him:   1st,  as  being  under 
the  agreement  entitled  to  the  whole  Berkshire  estate, 
and  therefore  the  Martins  being  by  the  agreement  de- 
prived of  all,  that  was  devised  to  them :   containing'  also 
a  vast  number  of  allegations  as  to  Alcock:  that  the  con* 
veyance  to  him  was  void;  that  he  was  sufficiently  paid; 
&c. ;  and  dealing  with  him  in  part  as  if  he  could  claim, 
not  under  the  deed/  but  under  the  Will  only:  but  stilly 
.whatever  was  his  right,  dealing  with  him;  2dly,  as  en. 
titled  in  the  character  of  heir  at  law.     It  is  Very  clear 
*  from  the  report,    Lord  Rosslyris    notion    was,    that 
Alcock'*  claim  was  under  the  Will.  '  At  the  same  time  the 
decree  has  no  judicial  declaration,  whether  he  is  entitled 
under  the  Deed  or  the  Will.    In  some  way  or  other  the 
decree, does  consider  him  entitled:  but  judicially  it  de- 
clares nothing  as  to  his  title  either  by  the  Deed  or  the 
Will.    The  decree  even  makes  him  pay  the  costs;  and 
yet  it  is  not  at  all  complained  of  by  him. 


The  question  Upon  this  petition  of  rehearing  is  simply 
as  to  the  interest  of  the  Martins.  I  had  a  strong  preju- 
dice in  my  mind  originally,  that  the  Plaintiff  ought  to 
have  proved  himself  heir:  but  upon  consideration  I  have 
adopted  the  notion,  that  as  against  them  it  was  not  ne- 
cessary 
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cessary  to  prove  it ;  for  he  raises  only  this  question  of 
revocation  in  Equity  by  the  agreement  as  against  them ; 
propounding  that  question,  not  as  heir,  but  as  claiming 
under  the  agreement.  If  there  is  no  relation  of  heirship 
at  all9  that  question  he  would  have  as  distinct  a  right  to 
raise  with  them,  as  if  it  was  admitted,  that  he  was  heir. 
To  get  rid  of  this,  it  was  put  very  ingeniously,  and  I 
admit  in  general  cases,  if  a  question  of  worth  and  value  is 
to  be  agitated,  and  the  Court  feel  it  to  be  their  duty  to 
have  that  discussed/  they  will  not  decide  upon,  it  without 
every  one  sustaining  any  character,  the  rights  resulting 
out  of  which  can  be  affected  by  the  decision,  being  a 
party;  and  if  the  question  was  of  such  value  as  to  require 
the  heir  to  be  before  the  Court  for  the  discussion,  I  ad- 
mit, the  record  does  not  furnish  a  right  to  asfert,  that  he 
is  before  the  Court ;  for  I  should  not  have  thought  myself 
bound  by  their  agreeing  as  joint  heirs,  if  it  turned  out, 
that  they  were  mistaken  as  to  that ;  and  either  party 
might  have  had  an  interest  to  reform  that  error  in  subse- 
quent transactions.  But  the  question  being  so  raised,* I 
am  not  called  upon  as  a  Judge  to  require  him  to  prove 
himself  heir  at  the  instance  of  the  Martins;  for  in  that 
*  view  of  the  question  we  must  take  the  agreement  in 
Equity  to  be  a  revocation :  if  it  is,  there  is  no  Equity 
upon  the  part  of  the  devisees  disappointed  by  the  revo- 
cation  to  call  upon  the  heir,  who  takes,  to  Compensate  to 
those  devisees  so  disappointed  by  the  revocation  of  the 
Will.  There  is  nothing  in  the  Will  leading  to  that,  or 
resulting  out  of  the  character  of  the  heir ;  and  t\iere  ip 
not  a  scintilla  in  any  of  the  transactions,  upon  which  to 
ground  such  an  Equity.  Therefore. the  argument,  though 
ingenious,  is  not  solid,  which  requires  me  to  say,  the 
Plaintiff  has  not  done  enough  Upon  this  agreement  to 
entitle  him  to  a  decision  as  to  the  Martins. 


1802. 


K  NOLLYS 

V. 

ALcoc*. 


[  ♦56*] 


The  question  then  is  reduced  to  this ;  whether  in  Equity 
this  agreement  is  a  revocation ;  and  it  is  admitted,  that, 

if 
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K NOLLYS 
V, 

Alcock. 


Mere  parti- 
tion, whether 
by  compulsion 
or  agreement, 
is  not  a  revo- 
cation of  a 
Will:  bat  the 
slightest  ad- 
dition, as  a 
power  of  ap- 
pointment, 
prior  to  the 
limitation  of 
the  uses,  is 
sufficient. 


[•565] 


if  it  was  good  and  practicable,  when  entered-  into,  and  it 
remained  either  altogether  practicable,  or  so  far  practi- 
cable, that  Equity  would  for   the  Plaintiff  carry  it  into 
effect,  either  wholly,  or  by  an  arrangement,  it  will  amount 
.  to  a  revocation,  unless  upon  the  doctrine  as  to  partition* 
As  to  that  it  is  settled,  that  if  a  partition  is  effected  either 
by  compulsion  or  agreement,  and  the  thing  done  is  no- 
thing more  than  partition,  it  is  not  a  revocation.     The 
,  slightest  addition  to  that  purpose  will  make  it,  not  as  a 
partition,  but  on  account  of  that  slight  addition,  a  revo- 
cation;   and  if  parties  will  even  introduce  a  power  of 
appointment,   prior  to  the  limitation  of  the   uses,  that 
very  slight  circumstance,  as  it  certainly  would  be  consi- 
dered, if  it  was  res  Integra,  is  sufficient.     But  in  every 
case,  in  w]pch  a  conveyance  or  an  agreement  to  make 
partition  has  been  held  not  to  work  a  revocation,   the 
partition  did  not  operate  to  this  extent ;  that  the  party, 
whose  Will  is  alleged  to  be  revoked,  had  no  interest  left 
after  the  partition  in  the  subject  of  the  devise.     If,  for 
instance,  the  parties  had  nothing  but  an  estate  in  Berk- 
shire, and  they  agreed  to  make  partition,  and  she  had  de- 
♦  vised  all  her  estate,  or  all. her  estate  in  Berkshire,  after 
die  partition  that  wou)d  have  been  a  moiety  of  t)ie  Berk- 
shire estate ;  and  it  would  have  passed  by  the  Will.     But 
if  it  is  made  so,  that  the  words  of  the  devise  cannot  by 
possibility  amount  to  a  description  of  the  thing,  how  can 
.  it  not  be  a  revocation  ?    This  testatrix  at  her  death  has 
Xio  Berkshire  estate.     Are  the  devisees  to  take  an  equiva- 
lent from  the  Lincolnshire  and  Oxfordshire  estates,  out 
of  both,  or  which,  or  all  of  either?    Suppose,   instead 
of  a  partition,  by  which  all  the  estate  in  one  county  was 
given  tp  ope,  and  all  in  the  other  to  others,  as  in  this 
instance,  she  had  given  part  of  the  Berkshire  estate  only 
to  the  Martins,  viz.  tenements  in  a  particular  village,  and 
at  her  death  she  had  no  estate  in  Berkshire;  the  Will 
could  not  operate  upon  other  tenements  in  Lincolnshire 
and  Oxfordshire.    It  seems  therefore,  that,  taking  it  to  be 

matter 
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matter  of  partition,  yet  if  the  manner,  of  it  destroys  the 
interest  of  the  testator  in  the  thing  given,  so  that  at  his 
death  there  is  no  interest  in .  him  to  answer  the  descrip- 
tion, the  devise  cannot  operate ;  as  it  cannot  operate 
upon  the  thing  given;  and  in  a  hundred  cases  you  cannot 
say,  upon  what  other  subject  it  is  to  operate. 


1800. 


Knollts 

v. 
.Alcock. 


But  it  is  said,  an  agreement  in  Equity  is  a  revocation 
only,  where  it  can  be  performed,  and  was  not  abandoned. 
As  to  the  former,  I  do  not  admit,  that,  it  will  not  be  an 
agreement  in  Equity,  because  it  cannot  be  in  ipsissimis 
termini*  performed.  .  There  might  be  differences  arising 
out  of  circumstances,  that  will  leave,  this  Court  in  full 
power  to  execute  it ;  dealing  with  part}  and  Compensating 
for  that,  which  cannot  be  strictly  dealt  with.     Upon  that 
principle  how  does  this  stand  ?    They  deal  together,  as  if 
they  were  joint  heirs.     It  is  not  effectual  then  to  say, 
the  Plaintiff  knew  of  the  transaction  with  Alcock;  for  if 
so,  still  she  must  be  taken  to  represent,  that  she  knew 
how  to  deal  with  him :  and  if  both  were  apprized,  that 
• Alcock  meant  to  claim  against  them  both,  still  that  is 
no  obstacle  to  the  Plaintiff's  coming  against  her  for  the 
Berkshire  estate ;    desiring  compensation  for  what  she 
cannot  give  according  to  the  agreement,    Therefore  if 
the  deed  was  expressly  declared  good,  that  would  not 
have  afforded  a  sufficient  obstacle  to  the  agreement  as  to 
the  Berkshire  estate ;  if  he  chose  to  have  a  specific  exe- 
cution as  to  that.    Then  as  to  the  abandonment,  I  do 
not  admit,  that,  if  there  is  an  agreement  in  Equity,  wfyieh 
at  the  moment  is  a  completely  operative  revocation,,  a 
subsequent  abandonment'  will  of  necessity  set    up   the 
Will.    I  do  not  say,  whether  it  would  be  so,  or  not;  for 
lam  of  opinion,  I  cannot  raise  the  question  upon' the 
fact^    If  he  will  have  a  right  to  a  specific  execution  as  to 
tke  Berkshire  estate,   he  never  abandoned  that,    nor  a 
right  stated  in  larger  terms. 


[  *566  ] 
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Knollys 

V. 

Alcock. 


Cases  in  chancery. 

The  necessary  conclusion  is/  that  the  agreement  waft 
made  in  a  manner,  taking  from  the  testatrix  every  inte- 
rest in  the  estate  she  described  in  her  Will.  She  had  no 
interest  at  her  death  in  that  estate,  and  these  Defendants 
are  not  founded  in  saying,  her  Will  in  Law  t>r  in  Equity 
has  passed  to  them  any  interest  in  any  other'  estate ;  and 
if  not,  I  cannot  say,  that,  because  the  Will  is  disap- 
pointed by  her  own  act  as  to  the  only  estate  devised, 
therefore  they  are  entitled  to  take  something,  which  it 
is  difficult  to  describe,  some  estate,  not  expressed  to 
be  intended.  The  heir  has  all  the  benefit. of  absence 
of  intention ;  and  that  can  never  give  these  Defendants 
a  right.  Therefore  looking  at  this  Decree  altogether, 
I  cannot  think,  it  has  miscarried  upon  this  point. 


The  Decree  wad  affirmed. 


MAUNDRELL  v.  MAUNDRELL. 

The  Master  of  tJw  Rolls  for  The  Lord  Chancellor. 


[567] 

1802. 

March  234. 

April  12th.      __      "    ■  •      . 
A  purchaser      TJ  decree  made^  m   this  cause   an   itiquiry  was 

cannot  protect  directed,    as  to  the  right  of  the   Plaintiff  Sarah 

himself  against  Maundrell  to  dower. 

a  claim  of 

dower  by  a  The  Report  stated   indentures  of  lease  and   release, 

term  attendant  dftted  the  lgth  and  lfHh  0(  Ma      1*756,  being  the  mar- 
upoo  the  in-  ° 

heritaoce,  un-  ***& 

less  he  has  procured  .an  assignment. 

Husband  having  a  power  of  appointment,  paramount  the  right  to 
dower,  in  default  thereof  to  himself  for  life,  remainder  to  his  right 
heirs,  if  the  power  could  have  effect,  jet  a  purchaser  taking  by  a 
conveyance  adapted  to  pass  the  interest  in  the  estate,  as  a  limitation 
of  the  fee,  was  held  to  take  in  that  way,  not  by  way  of  appointment, 
and  therefore  subject  to  dower. 
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riage  settlement  of  Thomas  and  Thomasin  MaundreU ;         1809; 
under  which  their  eldest  son  Robert  MaundreU  being  jfAUN|>RBIiE 
tenant  in  tail  male  o£  the  settled  estates  in  the  county  of  v. 

Wilts,  subject  to  a  term  in  trust  for  raising  portions,  MAUNDjtELt. 
suffered  a  recovery  to  the  use  of  his  father  for  life ; 
remainder  to  the  use  of  himself,  his  heirs  and  assigns, 
subject  to  the  term. 

By  deed  poll,  dated  the  1st  of  January,  1790,  Thomas 
MaundreU  the  father  directed  the  trustee  to  raise  the 
portions;  and  by  another  deed,  dated  the  25th  of  March, 
1790,  he  surrendered  the  estates  to  his  son,  his  heirs,  &c; 
and  Robert  MaundreU  covenanted  to  pay  the  portions  to 
the  other  children.  •  . 

By  indentures  of  lease  and  release,  dated  the  30th  and 
31st  of  March,  1791,  Robert  MaundreU  conveyed  the 
settled  estates  among  others  (19)  to  James  Read  and 
Thomas  Marsh  Hughes,  their  heirs  and  assigns,  to  the 
use  of  such  person  and  persons,  and  for  such  estate  and 
estates,  and  for  any  term  ahd  terms  of  years,  and  change- 
able with  any  sum  or  sums  of  money,  and  upon  such  trusts 
and  for  such  purposes,  and  subject  to  such  powers  of  re- 
vocation or  declaration  of  used,  and  such  provisoes  and 
agreements,  and  in  such  othet  manner  and  form,  as  Ro- 
bert MaundreU  during  his  life  should  by  deed  or  will  (  20  ) 

appoint) 

-  • 

(19)  The  Lord  Chancellor  appear  to  be  to  such  uses, 
upon  the  rehearing  questions  not,  according  to  the  Mas* 
the  correctness  of  the  Mas-  ter's  Report,  as  Robert  Moun- 
ter's Report  in  stating,  that  drell  should  by  deed  or  will 
other  estates,  besides  those  appoint,  bat  as  he  should  by 
included  in  the  settlement  of  any  instrument  in  writing, 
1756,  were  conveyed  by  the  sealed  and  delivered  in  the 

• 

indentures  of  March    1791.  presence  of  two  credible  wit- 
Post,  Vol.  X,  263,  8.  nesses,  or  by  his  last  Will, 
(20)    Upon  the  rehearing  appoint    Post,  Vol.  X,  263. 
the  terms  of  the  limitation 
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1802.  appoint ;  -  find  in  default  thereof  to  the  use  of  Robert 

Maundrell  for  life ;  and  from  and  after  his  decease  to  the 
use  of  the  right  heirs  of  Robert  Maundrell. 


Maundrell 

v. 
Maundrell. 


. .  By  articles,  before  and  in  contemplation  of  the  mar- 
riage  between  Robert  Maundrell  and  the  Plaintiff  Sarah 
Maundrell,  dated  the  15th  of  April,  1791,  Robert  Maun- 
drell covenanted  to  pay  to  trustees  within  six  months 
after  the  marriage  2000/. ;  upon  trust  to  pay  the  inte- 
rest thereof  after  his  deatty  to  Sarah  Maundrell  for  her 
life;  $nd  after  her  death  in  ti*ust  for  her  children:  but 
there  was  not  any  claijse  expressly  or  by  legal  inference 
excluding  her  from  dower,  The  marriage  took  place  op 
the  18th  of  April,  1791  • 

By  indentures  of  lease  and  release,  dated  the  19th  and 
20th  of  February,  1795,  reciting  the  settlement  and  other 
deeds  before  mentioned,  and  that  Robert  Maundrell  was 
seised  in  fee  of  estates  in  the  county  of  Wilts,  not  com- 
prised in'  the  settlement,  Robert  Maundrell  in  consi- 
deration of  7545/1  18*.  paid,  and  of  the  covenant  of 
Henry  Maundrell  for  the  payment  of  4000/.,  2000/.,  and 
2000/.,  conveyed  the  settled  and  unsettled  estates  in  the 
county  of  Wilts  to  Henry  Maundrell  and  William  James 
Wray,  thei?  heirs  and  assigns,  to  the  use  of  trustee? 
for  4000  years ;  ppon  frust  to  raise  4000/.  for  portions 
under  the  trusts  of  a  term  of  500  years,  also  the  sum  of 
2000/.  and  interest,  due  to  John  Tyler  upon  a  mortgage 
to  him  by  Robert  Maundrell,  dated  the  1st  of  January, 
1791,  for  a  term  of  2000  years,  and  the  2000/.  under  the 
marriage  settlement  of  Robert  Maundrell;-  and  subject 
thereto  to  the  use  of  Henry  Maundrell  and  Wray,  and 
the  heirs  and  assigns  of  Wray  for  ever ;  in  trust  as  to 
the  estate  of  Wray  for  Henry  Maundrell,  his  heirs  and 
assigns  for  ever  (21). 

Henry 

(21)  See  the  effect  of  this  conveyance,  as  represented  by 
the  Lard  Chancellor,  post,  Vol.  X,  268,  jo  the  jndgoieut  upon 
the  rehearing. 
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Henry  Maundrell  entered  under  this  conveyance.   •  1803; 


Madnorbu 
The  Master  stated,  that  it  appearing  to  him,  that  the  A 

term  of  2000  years  created  by  the  deeds  of  January  1791   MAunwnux*. 

for  securing  2000/.  and  interest  to  Tyler  is  now  outstattd* 

ing  and  unsatisfied,  and  that  Henry  Maundrell  is  a  fair 

purchaser  for  valuable  consideration^  he  was  of  opinion* 

that  the  Plaintiff  as  against  him  is  not  entitled  to  dower 

either  at  Law  or  in  Equity.  . 

a 

As  .to  the  other  estates  comprised  in  the  settlement  of 
1756,  wherein  Robert  Maundrell  was  entitled  to  an  ab- 
solute estate  in  fee-simple,  (  subject  to  the  mortgages  and 
incumbrances  after  mentioned  )  the  Report  stated,  that  by 
an  indenture,  dated  the  7th  of  January,  1758,  and  a  fine 
levied  by  Thomas  Maundrell  and  Thomasin,  his  wife,  te- 
nant in  tail,  the  estate  was  limited  to  such  uses  as  they 
should  jpintly  by  deed  appoint;  and,  in  default  of  such 
appointment,  to  the  use  of  Thomas  Maundrell  for  life;  re* 
mainder  to  the  use  of  Thomasin  for  life ;  remainder  to  the 
use  of  such  person  as  she  should  by  Deed  or  Will  appoint; 
and  for  want  of  appointment,  to  her  right  heirs  for  ever  { 
and  by  indentures,  dated  the  23d  of  August,  1758,  in 
consideration  of  2700/.  they  appointed '  and  demised  to 
Abraham  Poore  for  1000  years,  subject  to  redemption. 
That  sum  was  afterwards  paid  off;  and  by  indentures, 
dated  the  24th  of  April,  1760,  part  of  the  lands  com-* 
prised  in  the  mortgage  was  assigned  to  William  Ruddle 
for  the  remainder  of  the  term,  subject  to  redemption  on 
payment  of  300/.;  and  by  a  deed,  dated  the  25th  of 
April,  1760,  the  residue  of  the  lands  was  assigned  to 
John  Gaby,  his  executors,  &c.  for  the  remainder  of  the 
term ;  in  trust  for  the  use  of  such  person  and  persons  as 
Thomas  and  Thomasin  Maundrell  should  during  their  joint 
lives  by  deed  appoint ;  and  in  default  thereof  to  the  use 
of  Thomas  Maundrell  for  so  many  years  of  the  term  as 
he  should  live;  with  remainder  in  trust  for  the  use  of 

Thomasin 
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1808.  Thomasin  MaundreU  for  so  many  years  of  the  term  as 

.     *■— ^  should  run  out  in  her  life;   and  after  the  death  of  the 

survivor  in  trust  for  such  person  as  Thomasin  should  by 
JM aundrbix.  Deed  or  Will  appoint ;  in  default  thereof  to  the  use  of 

the  person  or  persons,  to  whom  the  inheritance  should 
belong,  and  his,  her,  and  their,  heirs;  to  the  intent,  that 
£he  remainder  of  the  same  should  attend  the  inheritance 
of  the  said  premises. 

.  By  indentures  of  lease  and  release,  dated  the  13th  and 
14th  of  October, .  1760,  Thomas  and  Thomasin  MaundreU 
in  consideration  of  1000/.  conveyed  great  part  of  the 
lands,  comprised  in  the.  deed  of  the  25th  of  April,  1760, 
to  Seymour  Wroughton,  his  heirs  and  assigns,  subject  to 
redemption  on  payment  of  1000/.  and  interest ;  and  upon 
the  14th  of  October,  1760,  the  residue  of  the  1000  years 
term,  vested  in  Gaby  as  to  the  same  premises,  was  as* 
signed  to  William  Salmon  in  trust  for  Wroughton  for  the 
better  securing,  the  said  1000/.  and  interest.  By  inden- 
tures, dated  the  6th  of  August,  1777,  the  representatives 
of  Ruddle  assigned  the  hereditaments,  comprised  in  the 
deed  of  the  24th  of  April,  1760,  to  Wroughton  for  the 
residue  of  the  term  of  1000  years,  as  a  farther  security 
for  3000/.  and  interest  then  due  to  him. 

*  •  • 

a  0 

The  Report  farther  stated,  that  the  last  mentioned 
hereditaments  were  comprised  in  the  first  mentioned  set- 
tlement. Robert  MaundreU  paid  Wroughton  2000/.  and 
interest:  but  no  conveyance  or  assignment  of  the  es- 
tates vested  in  him  was  taade  at  the  time  of  such  pay- 
ment. .  By  indentures,  dated  the  30th  and  31st  of  May, 
1793,  in  consideration  of  the  principal  and  interest  paid 
to  Wroughton  in  his  life  and  of  5s.  to  Lord  Wenman, 
his  heir  at  law,  Lord  Wenman  released,  and  Thomat 
MaundreU  in. consideration  of  natural  love  and  affection 
granted,  ratified,  and  conveyed,  to  Robert  MaundreU  all 
the  premises  comprised  in  the  indentures  of  the  13th  and 

14th 
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14th  of  October*  1760;  to  hold'unto  and  to  the  use  of         \WS. 
Robert  Maundrell,  Jus  heirs  and  assigns.  .  By  the  said         ^^ 
deed  of  the  31st  of  May,  1793y  the  personal  representa-  ^ 

tive  of  Wroughton  assigned  the  hereditaments,  comprised  Maunj^reli4 
in  the  deed  of  the  24th  of  April,  1760,  to  William  Hughe* 
for  the  residue  of  the  said  term,  in  trust  for  Robert 
Maundrell,  his  heirs  and  assigns,  and  to  attend  the  in- 
heritance; and  by  the  indentures,  dated  the  31st  of  May t 
1793,  it  was  declared,  that  the  personal  representative  of 
William  Salmon  should  stand  possessed  of  the  premises 
assigned  to  him  for  the  residue  of  the  1000  years  in 
trust  for  Robert  Maundrell,  his  heirs  and  assigns,  and, 
to  attend  the  inheritance :  by  which  conveyances  of  the 
30th  of  May  and  the  30th  and  31st  of  May,  1793,  it  ap- 
peared, that  Robert  Maundrell  become  seised  of  the  legal 
estates  in  fee  of  all  the  .estates  not  comprised  in  the  first 
mentioned  settlement,  subject  to  the  said  term  of  100Q 

*  • 

years.  Robert  Maundrell  by  the  indentures  of  the  19tb 
and  20th  of  February,  1795,  conveyed  all  the  .aforesaid 
estates,  not  comprised  in  the  first-mentioned  settlement* 
and  of.  which  he  was  seised  in  fee* 

The  Master  found  therefore,  that  Robert  Maundrell 
was  seised  during  coverture  of  the  legal  estate  or  inhe- 
ritance of  the  estate  not  comprised  in  the  settlement: 
but  it  appearing  to.  him,  that  the  said  term  of  1000 
years,  though  satisfied,  was  assigned  in  manner  aforesaid 
expressly  in  trust  to  attend  the  inheritance,  and  which 
inheritance  was  afterwards  purchased  by  and  conveyed 
to  Henry  Maundrell  in  manner  aforesaid,  he  was  of 
opinipn,  the  Plaintiff  was  not  entitled  to  dower  out  of 
the  last-mentioned  estate,  and  therefore  not  out  of  any 
estate,  of  which  Robert  Maundrell  was  seised  during 
the  coverture. 

• 

An  Exception  was  taken  by  Sarah  Maundrell  to  the      [  572  ] 
Report. 


i 

> 
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1802*  Mr.  Alexander;  in  support  of.  the  Exception. 


The  pases  of  LadyJladnor  v.  Vandebendy  (28),  jS*a*~ 
Maund.rbll   ^^  y  L^Qrd  (23^:  and  wiOoaghby  s.WUloughby  (84), 

Maundrell.  contain  the  whole  law  upon  the  subject;  and  Lord  Hard- 
wide  expressly  states,  that  an  assignment  of  the  term 
always  made  part  of  the  condition ;  arid  die .  same  doc- 
trine is  laid  down  by  the  late. Master  of  the  Rolls;  that 
the  purchaser  should  use  diligence  to  get  in  the  term.  The 
way,  in  which  the  widow  puts  her  right,  is,  that  the 
trustee  is  trustee  for  the  wife  in  respect  of  her  dower, 
just  as  much  as  for  the  inheritance  of  the  husband,  being 
trustee  for  all  the  interests.  This  purchaser  shews,  he 
relied  upon  the  covenant  of  the  husband  merely,  not  as 
a  collateral  security  only,  as  in  Stoannock  v.  JJfford; 
for  otherwise  he  would  have  got  an  assignment  of  the 
term.  The  danger  of  shaking  titles  by.  adopting  the 
distinction  pointed  out  by  Lord  Hardwicte  does  not  ap- 
ply, from  the  invariable  practice  to  have  an  assignment 
from. the  trustee  or  a  declaration  by  him.  That  is  uni- 
versally understood  to  be  necessary  to  give  the  purchaser 
the  protection  of  the  term;  and,  if  that  is  not  done, 
the  trustee  remains  trustee  for  the  inheritance,  as  it 
stood  previously  to  the  purchase,  viz.  for  all  persons 
having  interests,  and  for  the  purchaser,  as  far  sis  he  has 
acquired  an  interest.  In  the  case  of  dower  notice  is 
immaterial.  In  any  other  case,  as  a  puisne  incum- 
brancer getting  in  a  term,  in  order  to  squeeze  out  a 
prior  incumbrancer,  notice  makes  a  difference.  That  is  the 
[  *573  ]       *  only  difference ;  and  it  never  was  suggested,  that  the 

puisne  incumbrancer  can  have  the  advantage  of  a  term 
without  getting  it  in.     This  purchaser  not  having  taken 

.   #  an 

(22)  Show.  P.  C.  69.    Pre.     name  of  HiU  v.  Adams.  Ante, 
Ch.  65.  Wynn    v.  Williams,  Vol.  V, 

(23)  See  Mr.  Butler's  note     130. 

to  Co.  Lit.  208  a. ;  note,  105.         (24)  1    Term   Rep.   B.  R. 
Amb.  6.  2  Atk.  208,  by  the     763. 
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an  assignment  of  the  term,  the  trustee  is  trustee  for  the  1602. 

widow.     Lord  Hardtbicke  said,  he  would  not  go  beyond  ]jtAUNDRaLL 

Lady  Radnor  v.Vandebendy  ;  and  this  would  be  going  v. 

beyond  it  Maundrell. 

Mr.  Romitty  and  Mr.  Cooke,  for  the  Purchaser,  in 
support  of  the  Report. 

This  case  has  never  been  decided :  but  the  prin- 
ciple is  fully  established  ..in  the  cases  of  Lady  Rad- 
nor y.  Vande bendy  and  Swannock  v.  Liffbrd.  Lord 
Hardwicke  could  not  mean,  that  the  widow  should  be 
barred  only  in  a  case  exactly  similar  in  circumstances 
to  Lady  Radnor  v.Vandebendy  ;  for  Swannock  v.  Liffbrd 
was  under  circumstances  totally  different.  <  "Lord  Hard-, 
wicke  meant  only,  that  he  would  not  carry  the  principles 
farther.  In  this  instance  the  Court  is  not  desired  to 
carry  the  principles  farther.  This  is  exactly  within  the 
principles  of  Lady  Radnor  v.  Vandebendy.  The  only 
*  question  is,  whether  taking  an  assignment  to  a  trustee 
for  the  purchaser  makes  any  difference.  It  cannot 
make  the  least  difference.  According  .to  the  express, 
terms  of  the  trust  the  trustee  is  trustee  for  the  purpose 
to  attend  the  inheritance:  for  all  persons  interested: 
a  trustee,  then  for  the  purchaser,  taking  the  estate. 
What  difference  would  an  assignment  to  another  trus- 
tee make,  which  must  be  in  precisely  the  same  terms  ? 
The  argument,  that  this  trustee  is  trustee  for  the  widow, 
assumes  the  whole  question.  He  is  not  so  according  tq 
the  terms  of  the  trust  clearly  $  but  merely  as  a  Court 
of  Equity  would  remove  that  term  for  her  benefit.  It. 
certainly  is  frequent  to  have  an  assignment  upon  a 
purchase.  It  is  more  convenient  to  the  purchaser  to 
have  a  trustee,  with  whom  he  is  acquainted,  than  to  have 
the  term  outstanding  in  a  stranger.  That  is  the  reason . 
of  the  practice  for  a  purchaser  to  take  an  assignment  in 
*  trust  for  himself  by  name.  But  this  is  a  purchase  by.  [  *574  } 
a  near  relation;  in  which  case  it  is  very  unusual;  espe-  . 
dally,  where*  the  transaction  was  of  so  recent  a  date.     It 

Vol.  Vir.  O  O  may 
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1802.         may  be  usual,  where  the  term  is  in  a  stranger,  an  old 
man;  whose  personal  representative  may  be  uncertain. 


r  But  what  alteration  does  it  make?    Is  not  the  assignee 

Mxondrkll.  as  much  entitled  to  be  protected  under  that  trusty  as  if 

it  was  taken  for  him  by  name?  It  is  true,  Lord  Hard- 
wicke  talks  of  the  term  being  assigned.  It  happened  to 
be  assigned  in  that  instance :  but  the  meaning  was,  the 
term  being  kept  alive,  not  merged.  Lord  Hardwieke 
speaks  of  the  term  being  assigned,  as  well  in  the  case 
of  a  mortgage  as  of  a  satisfied  term.  Suppose,  the 
purchaser  paid  off  the  mortgage;  but  did  not  take  an 
assignment:  could  it  be  said,  as  no  act  was  done  to 
shew,  he  meant  to  have  the  benefit  of  the  mortgage,  he 
did  not  mean  to  have  the  benefit  of  it  as  a  purchaser, 
to  prevent  the  widow's  redeeming?  There  are  some 
passages  thrown  out  in  Lord  Hardwiclcep8  argument,  that 
tend  to  countenance  that  doctrine :  but  it  is  very  diffi- 
cult to  know  the  principle  of  it  It  may  be  considered, 
that  by  paying  off  the  mortgage  the  nature  of  the  estate 
is  altered.  The  real  distinction  is  that  of  the  purchaser 
and  the  heir  at  law  of  the  husband.  This  purchaser 
▼as  entitled  to  call  upon  the  trustee  at  any  time. 

There  is  another  ground,  independent  of  the  term, 
upon  the  deed  of  1791,  executed  before  the  marriage 
to  such  uses  as  Robert  MaundreU  should  appoint;  and 
in  defhult  of  appointment,  to  him  for  life :  and  after  his 
decease  to  his  right  heirs ;  in  effect  to  him  in  fee.    He 
executes  the  power  after  the  marriage  by  conveying  the 
estate  to  Henry  MaundreU;  and  the  question  is,  whether 
all  the  intermediate  estates  are  not  determined,  as  if  they 
never  had  existed ;  and  whether  Henry  MaundreU  did 
not  take  an  estate  in  fee;  so  that  the  husband  never 
took    an    estate,    upon    which    dower  would    attach. 
[  *575  ]      *  The  sole  object  of  this  deed  was  to  prevent  dower. 
The  moment  he  executed  the  appointment  a  new  use 
sprung  up  in  the  appbintee ;  w)io  took,  not  under  the 

appoint- 
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appointment,  bat  under  the  original  deed,  in  1791,  pre-  1802. 

vious  to  the  marriage,  and  therefore  paramount  to  the    m,    s*w 
right  ot  dower.     Ihere  is  no  case  upon  this*  pomt:  these  Vt 

means  of  preventing   dower  by  giving  a  power  of  ap-   MatjnDrelu 
pointment  to  the  husband  being  of  very  modern  inven- 
tion:   but  these  are  the  principles,    upon  which    that 
practice  has  been  established. 

Mr.  Alexander,  in  Reply. 
Upon  the  last  point  the  cased  referred  to  are,  where 
the  husband  has  no  sole  legal  estate :  but  under  the  limi- 
tations pf  the  deed  of  1791  the  trustees  have  no  estate 
until  some  appointment.  Those  cases  therefore  have  no 
resemblance. 

•  * 

Upon  the  other  point,  m  this  particular  case,  where 
there  is  an  outstanding  term,  this  Court  constantly  aids 
the  dowress,  and  teven  against  a. purchaser.  All  thesie 
cases  proceed  principally  upon  this  ground  ;  that  a  great 
number  of  titles  depend  upon  this  understanding  in  the 
profession,  that,  if  the  purchaser  takes  an  assignment  of 
the  term,  he  is  safe ;  and,  in  order  not  to  disturb  that, 
the  Court  has  in  those  instances  decided  against  the 
dowress.  The  ground  is,  that  the  purchaser  has  used 
due  diligence ;  a  ground,  that  does  riot  exist  in  this  case : 
this  purchaser  relying  on  the  covenant  of  the  husband. 
When  the  reliance  is  placed  on  the  outstanding  term, 
the  practice  is  to  get  it  in.  There  is  no  distinction  be- 
tween this  and  the  case  of  the  mortgage,  stated  by  Lord 
Hardwicke.  It  is  assuming  the  question  to  say,  this  pur- 
chaser might  have  called  for  this  term.  It  may  as  well 
be  said,  he  might  in  the  case  of  the  mortgage.  The 
Court  must  decide,  who  has  the  better  right  to  call  for  it. 
They  have  the  right  between  them.  The  trust  is  to  pro- 
•  tect  the  inheritance,  as  it  stood  in  Henry  Maundrell,  f  *576  ] 
against  all  strangers.  When  he  takes  it  to  protect  the 
inheritance,   he  takes  it  to  protect  all  interests,  which 

O  O  2  these 
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1802.         these  persons  take  under  him,  in  whatever  way  that  in- 

mat   >-*v-*/  terest  arises. 

Maundrell 

V. 

Af  aundreu*  The  Master  of  the  Rolls. 

I  certainly  should  not  have  discovered  any  solid  dis- 
tinction between  this  case  and  Lady  Radnor  v.  Vande- 
bendy ;  and  it  is  difficult  to  comprehend  the  distinction 
stated.  It  is  admitted,  that,  if  the  purchaser  had  taken 
an  assignment  to  a  trustee,  he  would  have  been  com- 
pletely protected  against  dower.  It  is  difficult  however, 
for  me  at  least,  to  find  a  solid  distinction  between  doing 
that  and  letting  the  term  remain  in  the  name  of  the  ori- 
ginal trustee;  for  as  it  stands  at  present,  it  is  to  A.  upon 
trust  for  B.,  his  heirs  and  assigns,  and  to  attend  the 
inheritance.  Then  what  is  the  distinction  between  taking 
for  the  benefit  of  the  heirs  and  assigns  by  the  general 
description,  and  taking  it  for  the  benefit  of  the  heir  and 
assign  by  name,  substituted  for  the  description?  It 
would  be  only  a  change  of  the  person,-  and  a  detailed 
description  of  the  person  instead  of  the  general  one;  and 
yet  Lord  Hardwicke  does  in  that  decision  constantly  in- 
troduce it  as  a  term  in  every  proposition  he  states,  that 
the  purchaser  has  taken  an  assignment  of  the  term  to  a 
trustee  of  his  own ;  which  he  always  supposes  to  be  that, 
which  gives  the  protection  to  the  purchaser  against  the 
claim  of  dower.  I  wish  therefore  to  have  the  opportunity 
of  maturely  considering  that  case ;  for  it  is  not  to  be  sup- 
posed, that  Lord  Hardwicke  should  so  guardedly  express 
himself,  whenever  he  mentions  the  protection  of  the 
purchaser,  unless  there  was  some  ground  for  it. 


T  577  1  '^e  ^ASTER  °f  Me  Rolls, 

The  principal  question  is,  whether  a  purchaser  can  pro- 
tect himself  against  a  claim  of  dower  by  a  term  attendant 
upon  the  inheritance ;  .of  which  he  has  not   procured 
an  assignment.    The  Report  states  a  particular  assign- 
ment 


t 
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Maundrell 

V.  ■ 


ment  of  a  satisfied  mortgage  term  to  a  trustee  for  the  1802. 

husband,  and  to  attend  the  inheritance.     At  the  hearing 
I  was  inclined  to  concur  in  the  opinion  of  the  Master  : 
but  upon  consideration  of  the  doctrine  relative  to  the  na-  Maundrell. 
ture  of  terms  attendant  upon  the  inheritance  and  their 
effect  in  barring  dower  I  am  satisfied,  that  without  an 
assignment  to  a  trustee  for  the  purchaser  the  term  does 
not  exclude  that  claim.    At  Law  all  Terms  are  considered    At  Law  all 
as  terms  in  gross ;   and  therefore   every  existing  Term,  Terms  are  con- 
without  regard  to  the  purpose,  for  which  it  was*  created,  aidered   as 
prevents  a  dowress  from  having  any  legal  benefit  froYn  lerm4mgross; 
her   recovery  in   dower :    as   she   recovers  with   stay  of  an      "ere*oro 

execution  during  the  Term.     But  Equity  regards    the  .     -  * 

°  „       .    •  .  .  to  the  purpose 

purpose,  for  which  the  Term  is  created  and  subsists;  and  preventaDow- 

if  it  is  only  fot  the  benefit  of  the  owner  cf  the  inhe-  re88  from  aDy 

ritance,  it  is  considered  part  x>f  the  inheritance,  not  in-  legal  beoeGt 

deed  absolutely  merged,  but  so  attendant  upon,  it,  as  to  from  recovery 

follow  and   accompany  it,  and  every  right  and  interest  *n  Dower  i  as 

growing  out  of  it  either  by  operation  of  law  or  by  volun-     .    recovers 

tary  agreement  of  parties.    Equity 'ought  not  therefore  to  4.       , 

°  r  .  execution  uur- 

permit  such  a  term  to  be  in  any  case  used  against  the  .      *■ 

[^k  f*Pf  f\*%  P%     wl*^# 
,   __                      L •'Term. 

of  the  inheritance ;  for  the  uses  adapt  and  accommodate  But  equity  re- 
themselves  to  all  the  interests,  which  arise  out  of  that  gards  the  pur- 
inheritance;    with   which    in    contemplation    of  Equity  pose»  f°r 

the  term  for  most  pu rposes  is  considered  incorporated.  WDIcn    tue 

E-,        .    :.        ,1        »  /•  i  .        i_  ii.  •      •-    Term  is  created 

very  descnption   therefore   oi  ownership   shall   in   its       ,      .   . 
J  ■     r  *  an  I  subsists; 

order>  and,  if  only  for 
the  benefit  of  the  owner  of  the  inheritance,  it  is  considered  part  of 
the  inheritance,  not  absolutely  merged,  but  so  attendant  as  to  ac- 
company it,  and  every  right  and  interest  growing  out  of  it  by  ope- 
ration of  law  or  agreement.  Not  to  be  used  therefore  against  the 
owner  of  the  whole  or  any  part  of  the  inheritance :  every  description 
of  ownership  having  a  use  in  the  Term  commensurate  with  the  in- 
terest in  the  inheritance.  When  dower  arises  therefore,  the  Term 
in  a  proportion  is  as  much  attendant  upon  that  interest  as  during 
the  husbands  life  upon  the  inheritance;  and  protects  it  against  either 
heir  or  purchaser. 
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1802.  order,  degree,  and  proportion,  have  a  use  in  the  term 

^^  commensurate  with  the   interest  existing  in  the  inherit- 

Vm  ance(25).     Therefore  when  dower  arises,  the  term  in  a 

Af  AUNDRELL.   proportion  is  just  as  much  attendant  upon  that  interest, 

growing  out  of  the  inheritance,  as  before  it  was  attendant 
upon  the  inheritance  during  the  husband's  life.  The  heir 
therefore,  though  he  can  avail  himself  of  the  tefm  at 
Law,  is  not  allowed  in  this  Court  to  defeat  the  widow  s 
claim  to  dower ;  for,  having  a  certain  quantity  of  inte- 
rest, Equity  must  consider  her  as  having  correspondent 
interests  in  the  term.  . 


When  the  husband  conveys  to  a  purchaser,  and  the 
wife  docs  not  by  fine  join,  nothing  passes  but  the  estate 
the  husband  had ;  that  is,  an  estate  subject  to  dower: 
The  right  to  dower  remains  just  where  it  was.  The  pur- 
chaser stands  precisely  in  the  place  of  the  husband.  The 
outstanding  term  will  accompany  the  inheritance  thus 
conveyed  in  the  mode  and  manner,  in  which  it  was  at- 
tendant upon  the  same  inheritance,  before  it  was  con- 
veyed. The  term  being  a  mere  accessary,  the  operation 
of  the  conveyance  upon  it  is  purely  derivative  and  conse- 
quential. It  is  impossible,  that  a  greater  interest  can  be 
incidentally  acquired  under  the  term  than  directly  in  the 
freehold. 

But  it  is  said,  this  is  not  consistent  with  the  case  of 

Lady  Radnor  v.  Vandebeiidy.     It  was  not  necessary  in 

that  case   to    decide    any  thing  inconsistent  with   these 

[  *  579  ]       *  principles,  which  I  have  laid  down,  and,  according  to 

the  best  information  we  have  as  to  the  grounds  of  that 
decision,  nothing  inconsistent  with  these  principles  was 
intended  to  be  decided.  It  was  not  necessary  to  decide 
against  them ;  for  my  proposition  relates  to  a  term  left 
to  remain,  as  it  was  before,  generally  attendant  upon  the 
inheritance ;  not  a  term,  of  which  the  purchaser  or  sub- 
sequent 
(25)  1  Ball  £  Beat.  445,  6. 
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sequent  incumbrancer  has  obtained  an  assignment.    Id  '       1802. 
that  case  the  purchaser  had  used  the  precaution  of  taking'   M   ^^ 
an  assignment  for  the  protection  of  his  purchase;  and  „, 

then  notwithstanding  that  circumstance  great*  doubt  was  Maundrblu 
entertained  upon  the  question.  •  It  is  to  be  inferred  there-  . 
fore,  that  the  general  principle  was  considered  established* 
Even  against  such  a  purchaser  the  first  decree  was  in  . 
favour  of  the  dowress.  That  was  reversed  upon  a  re- 
hearing :  but  there  was  a  great  inclination  in  the  House 
of  Lords  to  reverse  that  reversal.  This  circumstance,  as 
well  as  the  particular  ground  of  the  affirmance  of  the 
decree,  is  stated  by  Lord  Hardwicke  in  Swatmock  v. 
Lifford,  in  the  note  to  Coke  upon  Littleton {26).  The 
danger  of  shaking  titles  by  denying  effect  to  an'esta- 
blisbed  mode  of  securing  purchasers  against  claims  of 
dower  seems  to  have  been  the  only  solid  foundation  for 
this  judgment ;  for.  upon  principle  I  do  not  think  it  could 
be  supported ;  as  the  case  of  a  purchaser  taken  by  itself 
is  nothing.  A  purchaser,  merely  as  such,  has  no  equity 
whatsoever  against  the  widow,  claiming  by  title  prior  to, 
and  both  legally  and  equitably  as  good  as,  his.  The 
term,  if  it  continued  outstanding,  is  as  much  attendant 
in  equity  upon  dower  as  the  remaining  interest  in  the 
inheritance ;  and  therefore  ought  not  to  be  set  up  by  the 
latter  against  the  former.  As  to  the  operation  of  the 
assignment  in  protecting  subsequent  against  prior  in- 
♦terests,  that  depends  upon  the  purchaser  obtaining  it  [  •580  ] 
bond  fide  without  notice  of  the  interest,  against  which 
he  sets  it  up.  How  could  the  purchaser  there  be  said  not 
to  have  notice;  when  he  knew  Lord Bodmyn  to  be  mar- 
ried ;  and  took  an  indemnity  from  him  against  dower  ? 
I  do  not  wonder  therefore,  that  in  Lady  Williams  v. 
Wray  (27)  it  was  in  the  first  instance  successfully  con- 
tended, that  this  applied  to  the  interest  of  the  heir,  as  .  s- 
much  as  a  purchaser.    It  was  argued,  as  I  have  stated, 

that 

(26)  Edition    by  Hargrove  (27)  1  P.  Will.  137.    Pre. 

and  Butler }  203 ;  note  a ,  105.       Ch.  151. 
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1802.        '  that  Vandebendy  had  full  notice  of  dower,  and  got  in  the 
term  to  protect  him  against  the  dowress ;  and  therefore 


v  having  notice  was  to  be  considered  only  as  a  volunteer; 

Maundrkll.    and  certainly  if  it  was  res  iniegra,  I  should  think,  the 

dower  could  not  .be  excluded  more  in  one  case  than  the 
other.  It  is  evident,  Lord  Hardwicke  thought  so,  from 
what  he  states  in  the  outset  of  the  judgment  in  Swmmock 
f.  Lifford,  and  what  he  subjoins  to  his  statement  of  the 
case  of  Lady  Radnor  v.  Vandebendy ;  that  ever  since  •  that 
case  it  has  always  been  said,  that  the  Court  is .  bound  by 
it;  and  on  the  other  hand  he  had  heard  it  often  said  by 
the  Court,  that  they  will  go  no  farther.  Lord  Hard- 
wicke then  proceeds  to  shew,  why  he  thought,  he  was 
not  going  farther ;  but  that  on  the  contrary  that  case 
was  somewhat  less  favorable  to  the  dower;  as  the  term 
was  not  a  mere  satisfied  term,  as  that  in  Lady  Radnor 
v.  Vandebendy  was  in  part  at  least,  but  a  subsisting  mort- 
gage terra,  for  which  full  consideration  was  paid. 

■  ■  • 

But  what  are  the  cas.es,  which  Lord  Hardwicke  thinks 
precisely  within  Lady  Radnor  v.  Vandebendy;  and  by 
which  the  Court  is  bound  ?  Those  only,  in  which  an  as- 
signment is  taken  by  the  purchaser  either  to  himself  or  to 
a  trustee  of  his  own.  In  Athjns  ( 28 )  it  is  stated,  that 
[  *581  ]  *  since  the  case  of  Lady  Radnor,  v.  Vandebendy  it  was  a 
settled  rule  of  the  Court,  that  if  a  purchaser  took  in 
a  term  precedent  to  the*  right  of  dower,  whether  it  was 
a  satisfied  term,  or  money  paid,  for  it,  it  was  a  bar  to 
the  wife's  dower :  but  if  the  mortgage  had  subsisted  at 
the  husband's  death,  the  wife  might  have  redeemed,  and 
been  entitled  to  her  dower ;  or  if  the  husband  had  paid 
off  the  mortgage,  and  taken  an  assignment  of  the  term 
to  attend  the  inheritance,  and  died  seised,  the  wife  would 
have  been  endowed :  but  if  a  purchaser  came  in,  after 
the  mortgage  was  paid  off,  and  the  death  of  the  hus- 
band, 

(28)  ZAtk.  209. 
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5*1 


band,  and  took  an  assignment  of  the  term,  that  would 
prevent  dower. 


1802. 
Maundrbll 


». 


According  to  Ambler  (39)  Lord  Hardwicke  says,  a  Maundrbll. 
dowress  may  redeem  a  term  against  a  mortgagee,  and 
remove  it  out  of  the  way  against  an  heir ;  but  cannot 
against  a  purchaser  of  the  inheritance,  who  has  taken  an 
assignment  of  the  term  to  protect  his  title.  In  the  full 
Report,  in  the  note  to  Co»Lit.  (30)  Lord  Hardwicke  never 
once  mentions  the  effect  of  the  term-  in  protecting  a  pur- 
chaser against  dower,  but  with  a  qualified  condition,  that 
it  shall  be  assigned  to  a  trustee  for  him.  Is  it  possible  to 
suppose,  Lord  Hardwicke  would  have  produced  an  irre- 
levant term?  The  judgment  would  not  only  be  inaccu- 
rately expressed,  but  would  mislead,  if  it  is  true,  that  the 
mere  existence  of  the  term  would  answer  the  purpose  as 
well  as  the  assignment.  If  we  pass  by  the  circumstance 
of  notice,  as  the  judgment  in  Lady  Radnor  v.  Vande- 
bendy  compels  us  to  do  in  the  particular  case  of  dower, 
every  thing  depends  upon  the  assignment.  The  term, 
though  in  most  respects  incorporated  with  the  inherit- 
ance, is  not  wholly  merged.  It  protects  equally  the  general 
♦mass  growing  out  of  the  inheritance;  but  is  capable  of  £  #582  ] 
being  disannexed,  and  of  protecting  particular  interests : 
but  that  can  be  done  only  by  assignment. 

1  • 

The  whole  doctrine  upon  this  subject  is  discussed  by 
Lord  Hardwicke  in  Willoughby  v.  WiUoughby{S\ ).  Lord 
Hardwicke  notices  the  opinion  of  some  Conveyancers, 
that,  where  there  is  a  term,  of  which  the  trust  is  already 
declared  to  attend  the  inheritance,  it  is  not  necessary 
to  disturb  it,  and  take  an  assignment  to  new  trustees. 

Lord 


(29)  Amb.  7. 

(30)  Edition   by  Hargrove 
and  Butler,  208;  note  a,  105. 

(31)  1  Term  Rep.  B.R.  771. 


#See  post,  this  case  reheard, 
Vol.  X,  246.  Ex  parte  Knott, 
Xf,609.  XV,  335,6.  Frere 
v.  Moore,  8  Pri.  475. 


Maundrbll 

V. 
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1802.  Lord  Hardwicke  shews,  that  is  not  generally  true ;  bat, 

if  there  are  antecedent  incumbrances,   nothing  but  an 
assignment  can  protect  it ;  and,  tljat  he  conceived  dower 
Maundrbll  to  be  such  an  interest  as  could  be  guarded  against  only 

by  an  assignment,  I  have  shewn  from  the  whole  tenor 
of  the  judgment  in  Swannockv.Lifford.  Therefore,  the 
term  does  not  exclude  this  Plaintiff  from  dower. 

*  *  • 

Then,  another  question  is,  whether  the  Plaintiff  is  not 
excluded  by  the  form  of  the  conveyance.  Before  the 
marriage  the  estate  was  limited  to  such  uses  as  the  hus- 
band should  by  Deed  or  Will  appoint ;  and  in  default  of 
appointment  to  the  use  of  himself  for  life ;  and  from  and 
after  his  decease  to  the  use  of  his  right  heirs.  The  pur- 
chaser, it  is  said,  is  in  by  appointment  >  which  super- 
sedes the  fee  in  the  husband  until  and  subject  to  the 
appointment.  First,  I  doubt,  whether  the  purchaser  can 
be  said  to  be  in  under  an  appointment.  The  words  and 
the  instrument  are  as  much  adapted  to  pass  an  interest 
as  to  execute  a  power  ( 32 ) ;  and  the  recital  is,  not  that 
he  has  power  to  appoint,  but  that  he  is  seised  in  fee  of 
estates  in  the  county  of  Wilts,  not  comprised  in  the 
settlement. 

r  585  -r  But  secondly  the  power  of  appointment  is  merely  nu- 

Limitation  to    gatory,   and  nothing  distinct  or  different  from   the  fee. 

svch  uses  as    The  fee  was  clearly  in  the  husband  until  appointment  (33 ). 

A.  shall  ap-      Jn  Goodill  v.  Brig/tarn  (34)  it  was  held,  that  a  power 
point;  and  in    added  to  the  fee  wag  merely  void      go  the  ^^  m  thb 

.  ; "    case  followed  by  a  limitation  of  the  fee  must  be  absorbed 
pointment  to  . 

him  in  fee*      ^  ^e  ^ee?   wn*ch  includes  every  power.     The  reason 

the  fee  is  in    commonly  given,  why  a  power  may  have  effect,  though 

him  until  ap-    limited  to  the  owner  of  the  fee,  is,  that  he  may  appoint 

pointment.  in 

(32)  Ante,  Cox  v.  Chamber-     I,  309.     II,  700. 

lata,  Vol.  IV,  03U  *       (34)  1   Bos.  $  Put.    192. 

(33)  Sec    ante,  Vol.  IV,     See  ante,Vol.  IV,  637.  Post, 
630.    V,  748;  and  the  notes,     X,205. 
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in  a  mode,  by  which  his  legal  fee  would  not  entitle  him  I6O3; 


to  convey.    I  give  no  opinion  upon  the  sufficiency  of    «    ^^ 
that  reason.     But  in  this  case  it  is  to  such  uses  as  he  v, 

should  by  Deed  or  Will  appoint;  that  is,  by  Deed  or  Will   Maund*klu 
legally  executed;    and  by  those  Instruments  he  might 
have  passed  the  fee;  though  nothing  was  said  about  the 
appointment.     The  limitation  therefore,  operates  purely 
as  a  limitation  of  the  fee;   and  that  fee  he  could  only  • 

convey  subject  to  her  right  of  dower. 

Therefore  I  am  of  opinion,  the  Exception  must  be 
allowed  ( 35 ). 

(35)  See  the  decision  of  this  case  upon  a  rehearing,  before 
Lord  Eldon,  C.,  post,  Vol.  X,  240. 


DETILLIN  v.  GALE.  1802, 

Aug.  13tJL 
r|^HE  bill  in  this  cause,  among  other  objects,  prayed     Mortgagee, 

a  redemption  and  account  against  the  Defendant  though  entitled 

Sidney ;  who,  having  been  employed  by  the  Plaintiff  as  to  costs  in  ge- 

his  solicitor  and  agent,  took  a  bond  and  judgment  and  ncral»  depriv- 

a  mortgage  for  his  bill  without  any  settlement  of  ac-  od  °  . C08** 

counts  between  them.     An  inquiry  having  been  directed  . 

.  .  .      improper  con- 

as  to  what  was  due  to  the  Defendant  upon  his  securities  duct*  and  even 

and  otherwise,  great  delay  and  expensive  litigation  was  compelled  to 
*  occasioned  by  his  conduct,  before  any  account  could  be  pay  costs, 
procured  from  him;  and  finally  his  demand  was  reduced       [  *584  ] 
by  a  great  deal  more  than  a  sixth.    The  Plaintiff  pressed 
for  a  general  account  against  him,  with  rests,  and  also 
for  costs.    For  the  Defendant  it  was  insisted,  that  there 
was  no  instance  of  making  a  mortgagee  pay  Costs,  and 
that  in  that  character  he  was  entitled  to  his  costs. 

Mr.  Richards  and  Mr.  Halt,  for  the  Plaintiff:  Mr. 
Piggott  and  Mr.  Fonblanque,  for  the  Defendant. 

The 
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1802.  The  Lord  Chancellor. 

^^  Upon  the  transactions  and  circumstances  of  this  case 

v  a  bill  might  hare  been  filed,  that  would  have  called  for 

Gale.         the  decree  now  prayed :  the  Defendant,  standing  in  the 

Bill  for  a  ge-    character  of  Attorney  and  Solicitor,  and  general  Manager, 

neral  account    converting  the  debt  from  his  client  into  a  mortgage  and 

les  again*    a    jU(jgmen^  wnen  the   accounts  were  unsettled   and  the 

t   tak'  ir    balance  might  be  doubtful.     A  bill  producing  that  state 

a  security  °^  circumstances,    and  alleging,  that  it  was   against  the 

without  a  set-  duty  of  the  Defendant,  in  his  character  of  agent  to  take 

tlement  of  ac-  a  security,  carrying  interest,  instead  of  discharging  the 

counts.  demand  by  the  money  of  his  employer,   as  received  by 

him,  might  have  been  filed,  to  have  a  decree  for  a  general 
account,  without  regard  to  the  security ;  and  that  in  that 
account  interest  should  not  be  allowed  on  one  side,  and 
not  upon  the  other.  The  first  obligation  upon  the  De- 
fendant, standing  in  that  relation  to  the  Plaintiff*,  is,  a 
duty  upon  this  part  perfectly  easy,  that  his  accounts 
ought  to  have  been  quite  clear.  The  conclusion  upon 
his  answer  to  this  bill  for  an  account,  that  his  accounts 
'  '  would  not  be  ready  for  six  weeks,  is,  that  he  had  not 

done  his  duty  ( 36  ). 

It  is  said,  because  he  is  a  mortgagee,  he  is  to  have  his 

costs.     That  is  not  of  necessity.     Primd facie  he  is  to 

have  them  certainly.     The  owner  coming  to  deliver  the 

[  *585  ]       *  estate  from  that  incumbrance  he  himself  put  upon  it, 

the  person  having  that  pledge  is  not  to  be  put  to  expence 
with  regard  to  that;  and  so  long  as  he  acts  reasonably  as 
mortgagee,  to  that  extent  he  ought  to  be  indemnified. 
But  that  principle  does  not  go  to  such  a  case  as  this:  the 
solicitor  an  incumbrancer  with  regard  to  law  expences; 
taking  a  bond  and  judgment  for  his  bill.  The  expence 
of  the  suit  as  to  that  is  not  incurred  by  the  mortgagor 
in  delivering  his  estate   from  a  demand  admitted  to  be 

just: 

(36)  Ante,  Newman  v.  Payne,  Vol.  II,  199;  and  the  note,  204. 


DfiTILLIIf 
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just:  on  the  contrary,  the  great  expence  of  the  suit  is  1809. 

incurred  in  a  successful  endeavour  of  the .  mortgagor  to 

prove,    what  he  has    established,  that   the  Defendant 

charged  him  with  a  great  deal   more    than  he   ought;         Gale. 

and,  the  Court  having  taken  off  a  great  deal  more  than 

a  sixth  part  of  his  bill/  there  is  no  doubt  I  act  equitably, 

following  the  principle  of  the  Legislature,   by  saying, 

that  as  to  so  much  of  the  suit  as  relates  to  that  bill 

he  shall  pay  the  costs. 

It  was  pressed,  that  I  should  now  direct  the  account, 
with  rests,  and,  farther,  call  upon  him  to  pay  costs  as 
mortgagee.  Upon  the  allegations  of  this  bill  the  shape 
of  the  record  is  an  objection  to  directing  the  account  in 
that  manner ;  and  I  should  take  from  him  the  opportunity 
of  answering,  as  the  justice  of  the  case  should  require, 
that  the  interest  account  upon  the  one  side  and  the 
other  should  be  taken. 

It  is  then  asked,  is  he  to  have  his  costs  as  far  as  he  is 
mortgagee?  Though  a  mortgagee,  acting  reasonably  as 
such,  is  to  have  his  reasonable  expences,  it  does  not 
follow,  that  he  can  claim  his  own  expences  from  other 
persons,  with  whom  he  is  litigating,  with  regard  to  those 
acts,  which  upon  his  part  are,  not  only  unreasonable,  but 
grossly  oppressive  (  37 ).  He  was  under  an  obligation  to 
bring  into  The  Master's  Office  clear  accounts  capable  of 
*  being  clearly  vouched;  for  he  is  not  a  mere  mortga-  [  *586  ] 
gee;  but  became  so  in  consequence  of  his  transactions 
as  agent.  Is  he  to  charge  the  estate  with  all  the  ex- 
pence  attending  a  useless  and  unnecessary  litigation  in 
The  Master  s  Office  ?  He  is  not  therefore  entitled  to  his 
costs  in  this  cause  as  mortgagee.  It  is  a  very  different 
consideration,  whether,  being  a  mortgagee,  he  is  to  pay 

the 

> 

(37)  Loftus  v.  Swift,  2  Sch.  &  Lef  642.  Morony  v.  O'Dea, 
1  Ball  8f  Bca.  100.    Bcamet  on  Costs,  39  to  46. 


Dbtillin 

V. 


586  CASES  IN  CHANCERY, 

1802.  the  costs  of  the  mortgagor:  if  any,  it  is  to  be  considered, 

what  costs;  for  the  suit  goes  to  other  accounts  with 
other    incumbrances;   and  to  points,  as  to  which  to  a 

Gale.  certain  extent  he  must  have  had  costs.  *  It  is  admitted, 
there  is  no  instance,  in  which  a  mortgagee  has  been 
called  upon  to  pay  costs;  and  it  is  clear,  as  to  some,  he 
cannot;  for  some  are  the  necessary  effect  of  the  suit  to 
redeem.  It  is  said,  k  will  be  an  extremely  bad  precedent 
to  hold,  that  in.  any  case  a  mortgagee  can  be  called 
upon  to  pay  the  costs  of  the  mortgagor.  I  will  not 
say,  the  Court  will  not,  and  am  very  far  from  saying,  the 
Court  ought  not,  to  make  that  precedent ;  but  it  ought  to 
be  made  upon  great  consideration ;  for  though  it  is  a  very 
clear  moral  proposition,  that  the  mortgagee  ought  to 
pay  all  costs  his  unnecessary  and  oppressive  dealings 
have  occasioned,  yet  I  have  learned,  that  there  may  be 
great  wisdom  in  a  general  rule  established  for  a  great 
length  of  time ;  though  perhaps  at  the  instant  it  is  con- 
sidered that  may  not  be  discovered.  The  costs  of  the  in- 
quiry as  to  what  was  due  must  be  paid  by  him,  and  when 
the  course  of  his  proceedings  from  the  answer,  till  the 
cause  came  here,  is  stated  to  me  beyond  all  possibility 
of  contradiction,  it  would  be  a  disgrace  to  the  Court  to 
give  him.  the  costs  incurred  by  such  conduct.  I  will 
give  him  his  costs  down  to  the  answer,  and  no  farther. 


A  few  days  afterwards  the  Lord  Chancellor  observed, 

that  in  the  case  of  Shuttleworth  v.  Lowther  the  late 

[  #587  ]      *Lord  Lonsdale,   a  mortgagee,  was  made  to  pay  costs 

on  the  ground  of  a  tender,  and  an  appropriation  of 
the  money;  which  was  paid  into  the  Bank,  and  re- 
fused (38). 

(38)  v.  Trecothick,    2Ves.  if  Bea.  181.      Harvey  r. 

Tebbntt,  1  Jac.  %  Walk.  107. 
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THOMPSON   v.  LAMBE.  W02. 

Aug.iatk. 
A  N  Exception,  taken  to  the  Master's  Report,  charging    Evidence  not 

the  Defendants  with  a  sum  of  money,  was  over-  t°  be  received 
Tilled  by  Lord  Rosslyn  upon  the  13th  of  March,  1801.  hy  the  Master, 
The  Exception  came  on  to  be  re-argued  upon  the.  peti-  a    f    *        * 
toon  of  the  Defendants.  Renort, 

Mr.  Mansfield  and  Mr.  Cox,  in  support  of  the  Excep-  .  Ah  him 
tion,  made  two  objections  to  the  Report :  First,  that  the  angW6r  op  ex_ 
Master  refused  to  receive  farther  evidence,  because  pro-  amination 


duced,  after  the  Report  was  settled.  not  discharge 

himself  by  it, 

Secondly,  That  the  Defendants,  who  were  charged  by  unle8S   the 

their  answer,  were  also  by  their  answer  discharged.  w  o    is  stated 

as  one  trans- 
action ;  as  tkat 
Mr.  Romillg  and  Mr.  W.  Agar  insisted,  that  the  prac-  on  a  p^ti^iar 

tice  is,  that,  after  the  Report  is  settled,  the  Master  can*  jay  he.  re- 

not  receive  any  other  evidence ;  which  was  decided  in  a  ceived  a  sum 

late  case  at  the  Rolls,   Fearon  v.  Dawes ;   the  Plaintiff  and  paid  it 

after  the  Report  settled  having  brought  in  affidavits  to  over:  not» 

prove  a  more  considerable  balance,  the  Master  refused      a  .  °^°B  * 

to  attend  to  them ;  and  upon  an  Exception  it  was  deter-  j[  "    d  * 

mined,  that  the  Master  did  right.  1|Hn.  au(j  on 

a  subsequent 
The  Lord  Chancellor.  day  he  paid  it 

In  some  respects  this  is  material  to  the  practice*  The  0?er» 
course  is  this.  The  party  claiming  under  the  Order  is  to 
lay  a  state  of  facts  or  charge  before  the  Master;  who 
•  calls  upon  the  other  party,  to  the  intent,  that  he  may  [  *588  } 
suggest  objections.  In  the  nature  of  things  practice  must 
have  set  some  limits  to  this  species  of  proceeding  upon 
all  these  warrants.  The  Master  gives  due  nbtice  accord- 
ing to  the  course  of  the  Court,  that  his  Report  is  to  be 
settled  on  a  particular  day.  What  is  he  to  do?  The 
extent  of  the  mischief  is  obvious,   if  the  Master  is  to 

proceed 
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proceed  up  to  the  poipt  of  settling  his  Report,  before 
the  parties,  without  any  consideration  of  respect  to  the 
Master,  state,  what  they  mean  to  prove,  or  by  what 
proof.  The  rule  must  be,  that  he,  who  will  not  produce 
his  proof  before  that  stage,  must  be  told,  he  comes  too 
late.  I  am  glad  to  hear  of  the  decision  of  this  point  in 
Fear  on  v.  Dawes  (39) ;  for  otherwise  the  Master  would 
be  subject  to  the  negligence  of  anyone;  and  no  suitor 
could  hope  for  an  end  of  his  cause  (40). 


Upon  the  other  point  I  am  clearly  of  opinion,  a  person 
charged  by  his  answer  cannot  by  his  answer  discharge 
himself;  nor  even  by  his  examination;  unless  it  is  in  this 
way ;  if  the  answer  or  examination  states,  that  upon  a 
particular  day  he  received  a  sum  of  money,  and  paid  it 
over,  that  he  may  discharge  him :  but  if  he  says,  that  upon 
a  particular  day  he  received  a  sum  of  money,  and  upon  a 
subsequent  day  he  paid  it  over,  that  cannot  be  used  in 
his  discharge;  for  it  is  a  different  transaction  (41 ). 


The  Exception  was  over-ruled. 


(39)  See  Mr.  Beames's 
note,  Ord.  Ch.  260. 

(40)  Upon  a  motion,  the 
following  day,  where  a  party 
wonld  not  attend  the  Master, 
for  an  Order  upon  the  Mas- 
ter to  make  his  Report,  the 
Lord  Chancellor  refused  to 
make  that  Order;  inferring 
that  the  Master  had  some 
reason  for  delaying  it;  and 
bis  Lordship  referring  to  the 
case  of  Thompson  v.  Lam  be, 


expressed  a  wish,  that  the 
Masters  wonld  be  strict  upon 
those,  who  wonld  not  attend 
them;  and  make  Reports  ex 
parte ;  adding,  that  the  Court 
wonld  always  support  thc« 
in  such  cases. 

(41)  Ante,  Ridgeway  t. 
Darwin,  404.  Blount  v.  Bor- 
row, Vol.  I,  546.  Post,  Ro- 
binson v.  Scotney,  Vol.  XIX, 
682. 
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HOLE  r.  THOMAS;  1802- 

Aug.Mlth. 
A  REAL  estate  was  devised  to  trustees  for  500  years    Iojnnction  be- 
without  impeachment  of  waste  ;'  and  from  and  after  *ween  tenants 
the  expiration  of  that  term,  as  to  one-third,  to  the  use  in  fommo11 

&ff  211  list     flO«" 

of  Susannah  Elizabeth  Thomas  for  life  without  impeach-    f    ...  . 

r  strufction:  not 

ment  of  waste,  except  wilful  waste  in  letting  down  houses ;  agajnst  pure 
remainder  to  trustees  to  preserve  contingent  remainders  >  equitable 
remainder  to  the   use  of  the  heirs  of  her  body;   and  waste, 
for  default  of  such  issue  to  the  use  of  her  right  heirs 
for  ever;     Another  third  was  devised  to  Mart/  Hole  in 
the   same  manner,  and  with   similar  remainders  to  Su- 
sannah Elizabeth  Thomas ;  and  the  remaining  third  to 
Mary  Frances  Thomas ,  and  the  heirs  of  her  body  in  the' 
same  manner;   with  limitations  over  in  moieties  to  Su- 
sannah Elizabeth  Thomas  and  Mary  Hole,  and  the  heirs 
of  their  bodies,  and  the.  ultimate  limitation  to  their  heirs 
respectively. 

• 

Mary  Hole  and  her  late  husband  suffered  a  recovery 
to  the  use  of  Mary  Hole  in  fee.  Upon  the  marriage  of 
Mary  Frances  Thomas  with  Henry  Byne,  articles  were 
executed  for  suffering  a  recovery  and  settling  her  third 
part ;  with  the  ultimate  remainder  to  her  in  fee. 

A  motion  was  made,  upon  a  bill  filed  by  Mary  Hole, 
for  an  injunction  to  stay  waste  by  Henry  Byne.  The 
affidavits  stated,  that  the  Defendants  in  May  and  June 
cut  coppice  wood ;  that  those  months  were  the  impro^ 
per  season ;  that  in  June  they  cut  20  oak  timber  trees, 
improper  to  be  felled,  not  being  one-third  of  their 
growth ;  that  June  is  the  improper  season  for  cutting 
oak ;  that  they  cut  and  continue  to  cut  a  considerable 
number  of  fir  trees  ;  and  the  deponents  believe,  they  in- 
tend to  cut  the  beech  trees  in  the  park  and  avenues,  and  , 
the  barton;  and  that  those  trees  are  ornamental,  and  a 

Vol.  VII.  PP  shelter 
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shelter  to  the  mansion-house  and  estates;  and  the  cut- 
ting them  will  be  an  irreparable  injury. 

Mr.  W.  Agar,  in  support  of  the  Motion. 


The  Lord  Chancellor. 
I  never  knew  an  instance  of  an  application  to  stay  waste 
by  one. tenant  in  common  against  another:  one  tenant  in 
common  having  a  right  to  enjoy,  as  he  pleases  (42). 
The  principle  in  the  case  of  the  tenant  for  life  is,  that  he 
is.  to  take  according  to  the  Will  of  the  testator  or  grantor. 
A  case  of  malicious  destruction  may  be  a  ground :  but  a 
great  part  of  the  subject  of  this  motion  is  pure  equitable 
waste.  I  have  no  objection  to  grant  an  injunction  against 
cutting  saplings  and  any  tiniber  trees  or  underwood  at 
unseasonable  times,  until  answer  or  further  order;  for 
that  is  destruction. 


The  Order  was  made  accordingly. 


(42)  Mr.  Lloyd  (Amicus 
Curia)  mentioned  the  case  of 
Paris  Mountain;  where  an 
injunction  was  refused  on  the 
same  principle.    See  Smail- 


mau  v.  Onions,  3  Bro.  C.  C. 
021.  Tvsort  v.  Twort,  post, 
Vol.  XVI,  128.  Goodwynv. 
Spray,  2  Dick.  667. 


Rolls. 
1802. 
Aug.  16/Jfc. 
Payment  or- 
dered, where 
one  party  en- 
titled had  not 
been  heard 
of  for  twenty 
years,  upon  a 
recognizance 
to  refund  in  the 


BAILEY  v.  HAMMOND. 

rpHE  testatrix  bequeathed  2000/.  to  each  of  her  bro- 
thers and  sisters  as  should  be  living  at  her  decease, 
and  to  the  child  or  children  of  such  other  of  her  brothers 
and  sisters  as  should  be  then  dead,  in  such  shares  and. 
proportions  as  they  would  take  under  the.  Statute  of 
Distributions  (43). 

There 

(43)  Stat.  22  &23  Char.  II,  c.  10. 
event  of  a  claim. 
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There  were  several  nephews  and  nieces. .  The  adminis- 
tratrix of  one  of  them,  a  son  of  a  sister  of  the  testatrix, 
presented  a  petition  for  a  transfer.  Only  one  brother  of 
•the  testatrix  was  living  at  her  death;  who  had  not 
been  heard  of  for  twenty  years.  • 

Mr.  Cooke,  in  Support  of  the  petition  said,  that  in  a 

case  under  such  circumstances  the  Court  had  paid  the 

••  • 

money  to  the  party  upon  a  recognizance  to  refund   in 
the  event  of  a  claim.  . 

The  Master  of  tlie  Rolls  adopted  that  course;  and 
made  the  Order  accordingly. 


Id02. 

Bailey 
.  v. 
Hammond, 

[*591  ] 


COCKAYNE,  Ex  parte. 

^pHE  petitioner,  being  brother  of  the  half-blood  of  a 
lunatic,  and  entitled  in-  remainder  to  his  real  es- 
tate, was  appointed  Committee  of  the  real  estate:  but 
objecting  to  be  appointed  Committee  of  the  person, 
another  was  appointed. 

The  petition  prayed,  that  the  petitioner  may  be  ap- 
pointed Committee  of  the  person;  having  made  the  ob- 
jection under  a  conception,  that  the  appointment  would 
be  against  the  practice  upon  the  old  rule.  • 

The  Lord  Chancellor  agreed  with  the  Counsel,  that 
the  old  rule  had  not  been  Adhered  to  for  a  great  length 
df  time  ( 44) ;  and  made  the  Order. 

*  •  • 

»  * 

(44)  Dormer's  Can,  2  P.     in  NeaVs  Case  and  Ex  parte' 

Witt.  202.  Ludlow,  2  P.  Witt.  544,  635, 

The  distinction,  apen  whteh     that  rule  was  considered  not 

P  P  2  applicable 


1802. 
Aug.  17th. 
The  old  role, 
that  the  next 
of  kin  of  a 
Lunatic  is  en- 
titled to  his 
estate  upon  his 
death,  was  not 
to  be  Com- 
mittee of  the 
person,  is  not 
now  adhered 
to. 
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1802.  applicable  to  the  next  of  kin  stronger  temptation  than  the 

**~  from  their  interest  in  the  pro-  hope    of   future     advantage, 

'     bable  increase  of  the  personal  subject    to     disappointment, 

P       '       estate  during  the  life  of  the  not  only  by  the  casualties  of 

4         lunatic,    is   not  satisfactory,  life,  but  also,  where  the  state 

To  those,  upon  whom  the  sus-  .  of  the  lunatic  admits   it,  by 

picion,  which  was  the  founda-  the  libera^application  of  his 

lion  of  that  rule,  could  at-  income  for  maintenance. 

tacli,   immediate    gain    is    a  • 


[  592  ] 

1802.  LOBB,  Ex  parte. 
Aug.  19*  A. 

Separate  ere-  HHHE  case  upon  the  petition  and  the  affidavits  in  sup- 

ditors,  who  p0rt  0f  \t  was^  that  the  petitioners,  linen-drapers, 

had  taken  a  gol(j  goodg  tQ  Reward  and  to  Pipon  separately.    Seward 

.^  a  and  Pipon  were  in  partnership  as  merchants  at  Southamp- 

periuittea  on  *~  *  \  ™*^ 

giving  it  up  to  *on'  ■*■ ne  "eDt  *rom  ^ewar^  amounted  to  80/. ;  that 
resort  under  a  fr°m  Pipon  to  167/.  8s.  10c/.  The  goods  were  delivered 
Commission  of  to  each  separately:  they  were  debited  in  the  books  so; 
Bankruptcy  to  and  the  transactions  were  entirely  separate.  The  peti- 
their  original    t;oners  had  at  various  times  goods  returned,  consigned 

to  them  by  Seward  and  Pipon  as  partners,  to  the  amount 
of  48/.  18s. ;  and  there  were  also  some  small  separate 
accounts  between  each  of  the  petitioners  and  Seward 
and  Pipon.  In  January  last  Pipon  came  to  the  peti- 
tioners for  the  purpose  of  settling  his  accounts  and 
paying  his  debts;  and  at  the  same  time  he  expressed 
a  desire  to  settle  and  pay  the  bill  due  from  Seward  and 
every  other  matter  of  account  between  the  petitioners 
and  them.  The  petitioners  at  his  request,  as  the  easiest 
mode,  made  out  one  general  balance-sheet  of  the  said 
debts  due  jointly  as  well  as  separately :  upon  which  the 
balance  due  to  the  petitioners  was  1121.  7s.  3d.  Pipon 
undertook  to  aettle  with  his  partner ;  and  the  petitioners 
with  each  other;  and  by  the  desire  of  Pipon  a  bill  at 

two 
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two  months  was  drawn  upon  him  and  Seward  for  the 
balance.  -Before  the  bill  was  due  Pipon  and  Seward  be- 
came bankrupt.  The  petitioners  applied  to  prove  their 
original  debts  against  the  separate  estates:  but  their 
proof  not  being  admitted,  the  petition  was  presented ; 
praying,  that  the  petitioners  may  have  relief  under  the 
Commission :  and  prove  their  said  debts,  so  as  to  have 
the  full  benefit  of  the  separate  estates* 

Mr.  Richards,  for  the  Petitioners  said,  it  was  merely 
intended  to  take  the  Lord  Chancellors  opinion ;  and  no 
one  appeared  on  the  other  side. 


502 


180*1. 

Lob£, 
Ex  parte. 


[593  ] 


The  Lord  Chancellor  said,  clearly  they  must  give  up 
the  bill;  and  that  being  admitted,  his  Lordship  made 
the  Order ;  observing,  that  the  point,  whether  by  taking 
the  joint  security  they  were  not  concluded,  might  bear 
argument,  but  he  thought  they  might  resort  to  their 
original  debts. 


1802. 
NOYSOMHED,   CASE  of  the  DANISH  SHIP.         A*9-  "A. 

16th,  20th. 
*T^HE   Danish  ship  Noysomhed  was   detained  in  the    The  appellant 

West  Indies  by  a  British  ship ;    and    the    cargo  from  a  deci- 
liaving  been  condemned  as  lawful  prize  by  the  Admi-  81on  °*  con" 
ralty  Court  of  Tortola,  the  owners  appealed  to  the  Lords  dem"atlon  *J 
Commissioners  of  Prize.     The  cargo  being  sent  by  the  „         .        . 
captors  or  their  agents  to  Clwrley  at  Liverpool  was  sold  bound  to  ad- 
)>y  him.    The  Court  of  Appeal  reversed  the  sentence ;  here  to  the  se- 

and  curity  given; 

but  may  follow  the  property  or  the  proceeds  in  the  bands  of  an 

agent. 

The  prize  jurisdiction  extends  to  the  question,  whether  a  person, 
who  received  And  sold  the  property,  received  it.  as  consignee  for 
valuable  consideration,  or  as  prize  agent. 

A  Prohibition  therefore  against  a  Mouition  to  bring  in  the  property 
or  the  proceeds  was  refused, 
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1802.         and  decreed  restoration;    and  that  the  captors  should 
r  v-v^fi       bring  in  an  account  of  the  proceeds  within  -a  month; 
Danish  Ship  aIM*  Um*er  ^at  decree  a  monition  to  bring  in  the  pro- 
Notsomhed.   cee^s  issued  against  Chorley;  who  moved  for  a  prohibi- 
tion ;  and  by  his  affidavit  represented,  that  the  property 
was  consigned  to  him,  not  as  prize- agent,  but  as  a  gene- 
ral merchant,  for  the  purpose  of  sale;  and  that  he  sold  it; 
[  *594  ]      *and  placed  the  produce  to  the  credit  of  the  consignors; 

and  has  since  paid  to  or  accounted  with  them  for  their 
respective  shares. 

Mr.  Mansfield  and  Mx.  Steven,  in  support  of  the 
Motion. 
If  the  Lords  Commissioners  of  Prize  have  a  right  to 
follow  the  proceeds  of  prize  property  in  infinitum,  they 
are  right  in  assuming  the  jurisdiction,  in  this  instance. 
But  they  can  only  take  from  the  captors  or  the  sureties, 
Or  those,  who   have  property  in  their  hands  as  priie. 
This  property  was  consigned  to  Chorley,   not  as  priie 
agent,  but  for  the  purpose  of  sale,  as  a  general  merchant, 
connected  with   the  house,   from  whom  he   received  it. 
There  is  no  difference  between  applying  the  money  to 
the  account  of  his  correspondents,  and  actually  paying 
them  the  money.     His  right  to  do  either  stands  upon 
this  ground ;  that,  when  the  captor  has  given  sufficient 
security,  viz.   security  approved  by  the  Court,    that  he 
will  either  restore  the  cargo,  or  pay  the  value,  he  has  a 
right  to  dispose  of  it ;  and  the  appellant  must  rely  upon 
the  security;  for  keeping  it  would  be  a  burthen.     If  the 
jurisdiction  of  the  Court  of  Prize  does  not  stop  here, 
there  can  be  no  limit,  so  long  as  the  proceeds  can  be 
. traced-     According  to  the  meaning  and  the  letter  of  the 
Act  of  Parliament  ( 45 )  after  condemnation  and  delivery 
to  the  captors,  notwithstanding  the  appeal,  the  property 
is  vested  in  him :  his  vendee  takes  it  to  his  use :  the  juris- 
.  diction  of  the  Court  of  Prize  is  at  an  end;  and  the  no- 
tice 
(45)  Stat  aaCco.  Ill,  c.G& 
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tice  of  the  appeal  is  immaterial.    It  could  never  be  in-         3662. 

tended,  that  perishable  goods  should  remain  without  any  Wv*/     , 

power  of  disposition.    In  that  oase  there  is  a  necessity  for  ^  » 

a  conversion;  and  it  is  provided  for  by  the  Act.     After  NoysomhIbd 

sentence  there  must  be  a  power  of  sale;   and  the  cap- 

*  tor  receiving  the  price  effectually  exonerates  the  thing      [  +  595  ] 

from  any  claim  .of  the    original  owner.      In  Smart  v. 

Wolffe  (46)  Lord  Kenyan  was  of  opinion,  that  a  change 

of  property  should  be  a  bar  to  a  monition.    Where  a 

Court  of  Prize  or  inferior  Court  misconstrue  their  jurist 

diction,   it    is   a  ground  of  prohibition.     In  Brymer  v* 

Atkins  (47)  that  is  laid  down  by  Lord  Loughborough^ 

and  in  Holme  v.  Lord  Caihden  ( 48)  the  reversal  of  the 

judgment  of  the  Court  of  Common  Pleas  does  not  pro* 

ceed  upon  the  denial  of  that  principle  of  law. 

Mr.  Romilly.  and  Mr.  W.  Agar,  against  the  Motion, 
referred  to  Le  Caux  v*  Eden  (49)  and  Lindo  v.  Lord 
Rodney (50),  as  to  the  extent  of  the  prize  jurisdiction; 
and  proceeding  to  maintain  the  right  of  the  appellant 
to  go  against  the  proceeds  were  stopped  by  the  Lord 
Chancellor ;  who  said,  there  was  no  doubt,  the  party  is 
not  bound  to*  content  himself  with  the  security;  but 
may  look  to  the  goods  themselves. 

The  Lord  Chancellor.  • 

My  present  opinion  is,  this  is  not  a  case  for  a  prohibi- 
tion. .  It  is  asserted,  that  under  the  true  construction  of 
the  act  there  is  no  remedy  except  against  the  captor 
and  his  sureties,  with  the  exception  of  prize  agents:  but 
there  is  nothing  in  taking  tha.t  security,  that  prevents 
•  *  .    this 

•  ■ 

(46)  3  Tern  Rep.  B.R.  323.  Rep.  38*2.  6  Pari.  Cos.  too. 
Bee  p.  342.  page  203. 

(47)  I  Hen.  Black.  IGi.  (40)  Doug,  671. 

(48)  I  Hen.  Black.  479.     2  (6D)  Dong.  Ml,  n. 
Men.  Black.  533.     4   Term 


595  CASES  IN  CHANCERY. 

1802.         this  at  least ;  that  the  party  may  go  against  the  captor 

-   *~^1  ,       or  the  prize  agent  for  the  proceeds,  if  they  are  much 
Case  of  the  ,r       ,  ,       .'      ,  .  i .  i   T  *  i_     * 

Danish  Ship  more  t"an  "*e  Vftlue  m  the  security;   which  1  take  to 

Noysomhed.  mean  the  appraised  value.  The  security  means  only, 
[  *596  1  #t^at  he  shall  call  upon  the  captor  to  restore,  if  he  can, 
in  specie,  or,  if  he  cannot,  the  appraised  value.  But  you 
have  a  right  to  fix  him  with  the  proceeds,  if  you  can; 
and  then  go  to  the  Court  of  Prize  for  a  monition  and 
process,  to  take  them  out  of  his  hands.  There  is  nothing 
to  prevent  the  prize  agent  from  suggesting,  that  the 
proceeds  are  in  his  hands,  not  as  prize  agent,  hut  by 
consignment  for  valuable  consideration.  But  the  Court 
of  Admiralty  must  have  the  power  to  try,  whether  they  are 
in  his  hands  as  prize  agent.  That  is  consequential  upon 
the  jurisdiption  to  call  for  the  prize.  I  do  not  take  them 
as  deciding,  that  a  consignee  for  valuable  consideration, 
authorized  to  hold  the  proceeds  for  his  own  benefit, 
would  hold  them  as  an  agent,  out  of  whose  hands  they 
might  be  called:, but  they  seem  to  have  thought,  they 
might  examine  that  question ;  and  that  Chorley  had  npt 
satisfied  them,  he  had  the  proceeds  otherwise  than  as 
agent  for  the  captors ;  or,  which  is  the  same  thing,  for 
their  agent.  I  understand  the  affidavit,  that  they  were 
sent  to  him  by  the  agents  for  the  captors*  It  is  one  thing 
to  say,  he  received  these  sugars  in  the  course  of  a  mer- 
*  cantile  transaction,  with  authority  to  apply  the  proceeds 

of  these  sugars,  as  he  would  their  own,  regulaijy  remitted 
to  him;  and  a  different  thing,  that  they  were  not  re- 
mitted to  him  upon  their  own  account,  but  as  agents  of 
the  captors;  and  that  he  carried  them  to  their  account 
in  the  same  character;  and  then  without  authority  he 
abstracts  the  produce  from  the  account  with  them  as 
agents  of  the  captors  to  his  private  account  with  them. 
The  question,  therefore,  decided  by  the  Court  of  Admi- 
ralty is,  that  this  property  was  in  the  hands  of  Chorley 
as  agent  of  the  captors ;  a  question  %  incidental  to  the 
principal  question,  fitly  decided  by  them;   and  therefore 

I  think, 
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I  think,  they  had  jurisdiction.     Want*  of  allegation  in         1802. 
these  cases  is  strong  negative  proof;  and  from  the  short  ^^ 

*  explanation  given  I  rather  think,  he  did  receive  as  r)ANISH  g«IP 

aSent#  Noysomhed. 

• __  [  •597] 

The  Lord  Chancellor. 
I  have  looked  into  the  cases ;  and  am  of  opinion,  I  am     Aug.  tOtk. 
not  authorized  to  grant  a  prohibition. 


1802. 
BARCLAY,  Ex  parte.  -**«?.  19tA, 

20th. 
J2ENJAMIN  CLA  Y,  indebted  to  the  petitioner  to    Bills,  in  lien 

the  amount  of  422/.  3*.  4rf.,  in  August  1800  in-  of  which  other 
dorsed  to  him  two  bills  of  exchange,  drawn   by  Kemp  bills  are  given, 
at  two  months  date,  upon  John  Dear  low,  for  100/.   each,  if  permitted  to 
and  dated  the  28th  of  A ugust  and  the  2d  of  September.  ^^J1* 
Those  bills  were  neither  accepted,  nor  paid.     Clay  fcfter-       ,    .     .  * 
wards   drew  two  bills  upon  Samuel  Sampson,   payable  ^jHs  are  not 
to    the    petitioner    or    order,   one  dated   the   11th,  the  ptid,  may  be 
other  the  16th,  of  November,  1800,  for  100/.  and  103/.,  enforced, 
the  amount  of  the  former  bills,   interest   and  charges.    Notice,  that 
The  former  bills  were  permitted  to  remain  with  the  peti-  a  bill  is  dis- 
tioner;  whose  debt  exceeded  the  amount  of  the  four  bills,  honored,  to 
The  two  last  bills  were  not  accepted :  but  Sampson  paid  effect  a  ™" 

that  for  103/.  when  due.    *The  petitioner  placed  all  the  c  a^e'     **. 

.  come  directly 

bills  genefally  to  the  account  Qf  Clay.    Kemp  and  Clay  -        +* 

became  bankrupt.  Proof  of  the  two  former  bills  under  holder, 
the  Commission  against  Kemp  was  rejected,  on  the  ground, 
that  the  two  latter  were  accepted  in  satisfaction  and  dis- 
charge of  them ;  upon  which  the  petition  was  presented ; 
insisting,  that  they  were  not  so  accepted ;  and  praying, 
that  the  petitioner  may  be  admitted  to  prove  the  two 
first  bills,  or  one  of  them, 

Another 
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18CKL  Another  objection  was  taken ;  that  notice  to  Kemp, 

_  ***^  that  the  bilk  were  dishonoured,  did  not  come  from  the 

Barclay, 

Ex  varte.      petitioner  w^°  wa*  the  holder,  but  from  Clay. 

[  598  ]  Mr.  Pemberton,  in  support  of  the  latter  objection,  re- 

"   *  '      ferred  to  Tyndal  v.  Broum  (51);  in  which  it  was  held, 

that  the  notice  must  come  from  the  holder;  and  must 

come  up  to  this;  that  the  holder  looks  to  that  party  for 

payment. 

Mr.  Mansfield,  in  support  of  the  petition,  insisted,  that 
notice  bom  Clay,  having  notice  from  the  holder,  had 
the  same  effect  as  notice  directly  from  the  holder. 

t 

The  Lord  Chancellor. 
If  two  bills  are  dishonoured,  and  two  others  are  given 
"  in  lieu"  of  them,  but  the  former  are  allowed  to  stay  in 
the  hands  of  the  holder,  that  fact  will  give  a  construction 
to  the  words  "in  lieu;". and  the  meaning  will  be  only, 
in  case  they  are  paid. 

As  to  the  Other  question,  whether  the  holder  not 
having  given  notice  himself  to  the  drawer,  that  the 
bills  were  not  paid,  can  avail  himself  of  the  notice  given 
by  another  person,  who  had  not  the  bills,  I  -shall  look 
into  the  cases. 


The  Lord  Chancellor. 
A*g.  204L  The  settled  doctrine  is  according  to  the  language  of 

Mr.  Justice  Butter,  in  Tyndal  v.  Brown;  and  there  is 
great  reason  in  it;  for  the  ground  of  discharging  the 
drawer  is,  that  the  holder  gives  credit  to  some  person 
liable  as  between  him  and  the  drawer.  Notice  from 
any  other  person,  that  the  Bill  is  not  paid,  is  not  notice, 
that  the  holder  does  not  give  credit  to  a  third  person. 
The  doctrine  has  been  acted  upon  very  often  since. 


The  Petition  was  dismissed. 

(51)  1  Term  Rep.  167. 
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BEAUMONT  v.  BOULTBEE.  Aug.  10/A, 

lltk,  2fcf^ 
THHE  decree  in  this  cause  (32)   directed  an  account    Accounts 

of  the  quantity  of  coals  got    from    the  Newboid  opened,  and 

Colliery,  beyond  10,000-  loads  in  every  year  during  the  a  general  ac- 

lease,  dated  the  1st  of  August,  1760,  and  of  the  value  count  decreed, 

thereof;  and  an  account  of  what  was  paid  by  Joseph  aSaiIJ8    *a 

Boultbee,  deceased,  to  Edward  Dawson  and  John  Cotton  \      - 

respectively  for  the  purchases  from  them;  and  interest  to  nant  to  hit 

be  computed  thereon  at  the  rate  of  4  per  cent,  per  an*  principal,  in 

num  from  the  respective  times  of  payment,  until  Boultbee  respect  of 

had  raised  so  much  coal  beyond  the -quantity  of  10,000  fraud. 

loads  in  each  year  as  was  sufficient  to  repay  such  sums   The  character 

of  money  so  paid  to  Dawson  and  Cotton,  with  interest  °^  agent  a°- 

thereon  computed  as  aforesaid;  and  that  what  should  be  JT^^f  . 

found  due  in  respect  thereof  should  be  deducted  from  the  A    A. 

\  '         0  ,  tuation,  as 

value  of  the  overplus  of  cdal  got  from  the  said  colliery.  tenant    <je- 

The  Master  was  directed  to  inquire,  whether  the  Defend-  pHves  him  of 

ant  would  elect  to  convey  so  much  of  the  estater  called  the  benefit  of 

Rotten  Row  and  the  Manor  of  T/tringston,  as  remained  an  objection 

unsold,  to  the  Plaintiff;  and  in  case  the  Defendant  should  that  might  bo 

not  elect  to  make  such  conveyance,  it  was  ordered,  that  comPetent  to 

he  should  pay  the  value  of  such  overplus  of  coal  after  such  anotuer  Per" 

deduction,  as  aforesaid,  to  the  Plaintiff ;  and  if  the  De-  .     *       r  ,, 

laches  of  tnet 

fendant  should  elect  to  convey,  then  the  Master  was  also  plaintiff  [n 
to  take*an  account  of  what  was  paid  by  Joseph  Boultbee,  not  bringing 
deceased,  for  the  .purchase  of  the  said  estate,  and  com*  forward  the 
pute  interest  on  the  said  purchase  at  the  rate  of  4  per  demand  at  an 
cent,  per  annum  from  the  time  of  payment  of  such  pur-  earner  period, 
chase-money,  after  deducting  what  had  been  received  for    The  decree 
the  part  of  the  said  estate  sold;  and  in  such  case  it  was  affiled  on  a, 
further  ordered,  that  what  should  be  found  due  for  priri-  r^hearin&* 
cipal  and  interest  of  the  said  purchase-money  after  such 

deduction! 

(52)  Reported  ante,  Vol.  V,  485. 
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Beaumont 
boultbee. 


deduction,  as  aforesaid,  should  be  deducted  from  the 
aforesaid  value  of  the  overplus  of  coal  got  from  the  said 
colliery;  and  in  such  ease  it  was  farther  ordered,  that 
the  Defendant  should  convey  so  much  of  the  estate, 
called  Rotten  Row  and  the  Manor  of  Thringston,  as  re- 
mained unsold,  to  the  Plaintiff  free  from  incumbrances. 


A  petition  was  presented  by  the  Defendant;  praying 
a  re-hearing  of  so  much  of  the  decree  as  directs  him  to 
account  for  the  extra  quantities  of  coal  got  by  Joseph 
Boultbee,  deceased,  from  the  said  colliery,  beyond  the 
10,000  stack  loads  per  annum. 

Mr.  Mansfield  and  Mr.  Hart,  in  support  of  the  Peti- 
tion of  Re-hearing,  insisted  principally  upon  the  length 
of  time  elapsed  before  the  demand:  a  demand  set  up 
against  an  executor ;  the  property  having  been  disposed 
of  under  the  impression,  that  no  such  demand  would  be 
raised ;  the  vouchers  lost ;  &c. 

Mr.  Richards  and  Mr.  Stanley  9  in  support  of  the  De- 
cree urged  the  ignorance  of  Bridge  upon  the  subject; 
and  the  duty  of  Boultbee,  in  a  situation  of  trust  and  con- 
fidence, -to  protect  his  employer  in  his  dealings  with  any 
other  person,  much  more  in  any  bargain  with  himself. 
They  compared  it  to  the  case  of  Gibson  \.Jeyes(53)f 
a  sale  by  an  attorney  to  his  client,  and,  with  reference 
to  the  advantages  gained  by  dealing  with  the  owners  of 
the  adjoining  collieries,  to  the.  cases  of  trustees  and 
executors  dealing  with  the  trust .  property  for  their  own 
benefit  (54).  Admitting  the  hardship  in  many  cases  of 
proceeding  against  an  executor  after  a  considerable 
length  of  time,  when  vouchers  may  have  been  lost,  &c 
that  objection,  it  was  insisted,  was  not  applicable  to  a  case, 

where 

(53)  Ante,  Vol.  VI,  200.  ter,  ante,  Vol.  VI,  017,  025, 

(54)  See 'Ex  parte  Hughes,     03 1,  and  the  references. 
parte  Lacey,  lister  v.  Lis* 
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where  thero  was  no  suggestion  of  that  fact,  and  no  doubt/ 
that  the  money  was  still  due:  the  son  also  having  assisted 
his  father  in  all  the  transactions;  and  the  disposition 
made  by  the  father  of  his  property  being  necessarily 
subject  to  the  consequences  of  haying  acted  in.  this 
manner. 


001 


The  Lord  Chancellor  (after  stating  that  part  of  the 
Decree,  which  was  the  subject  of  the  Petition ). 

* 

The  bill  also  prayed  relief;  which  appears  to  hate  been 
denied  by  the  decree ;  particularly  an  account  of  all  deal- 
ings and  transactions  from  1783  to  the  settlement  of  the 
last  account;  and  relief  is  prayed,  if  the  Court  does  not 
think  proper  to  open  those  accounts,  for  liberty  to  sur- 
charge and  falsify.  Neither  relief  was  given  as  to  so 
much  of  the  transactions  up  to  the  last  settlement  of 
accounts :  but  the  Court  has  contented  itself  with  giving 
the  account  from  the  foot  of  the  accounts  so  settled* 

The  petition  applies  only  to  one  particular  direction  y 
and  it  will  be  necessary  for  understanding  this  case 
thoroughly,  and  will  be  some  security  for  a  right  decision, 
to  consider  all  the  circumstances  of  the  transaction  from 
1757  to  th%  filing  of  the  bill;  certainly  taking  care,  that 
inferences  arising  from  one  transaction  shall  not  press 
too  much  upon  the  judgment  to  be  formed  as  to  another 
transaction :  but  every  transaction  in  the  history  of  the 
business  is  in  some  degree  to  be  considered  with  regard 
to  every  other  transaction  in  the  same  period* 


1802. 


Beaumont 

ft. 

B0ULTBBR~ 


Aug.  23d, 


It  seems,    a   person  named   Yarwood,  a  relation  of 
Boultbee,  was  in  possession   of  the  property  at  some 
period  previous  to  1757. .  At  what  time  Boulibee  himself 
*  came  into  the  possession  I  cannot  determine ;  as  there  is      [  *6Q£  J 
a  different  result  from  the  papers*    There  is  something 
like  an  agreement  for  him  to  take  possession  in  1756; 

but 
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but  from  the  accounts  he  does  not  'seem  to  have  taken 
possession  till  1757.  He  took  possession/ as  it  appears, 
from  those  accounts,  previous  to  the  lease,  at  a  rent  of 
3002.  a-year  as  to  the  colliery;  for  they  give  credit  to 
Sir  George  Beaumont'  for  that  rent  previous  to  the  lease. 
Also  in  a  very  early  period  of  the  accounts  (1760)>  be- 
fore the  lease*  there  is  a  document,  an  account  settled ; 
which  has  a  tendency  to  shew*  what  was*  «the  nature  of 
the  duty  Boutibee  took  upon  himself  for  the  salary  of 
20/.  per  annum  \  for  though  subsequent  to  the  lease 
that  salary  was  frequently,  and  generally,  charged  drily 
for  collecting  the  rents,  yet  the  first  time  there  is  any 
mention  of  the  duty  in  the  accounts,  die  entry  ia  thus 
made: 


"For  looking  after  your  estates  and  collecting  your 
"  rents  for  one  year." 


[  ♦603] 


And  it  is  impossible  upon  the  letters*  and  attending  to 
the  conduct  of  the  present  Defendant,  when  his  allowance 
Was  raised  from  20/.  not  io  perceive,  that  it  was  under- 
stood, that  there  was  attached  upon  him  the  dnty  of  an 
under~steward,  subject  certainly  to -the  revisal  of  a  su- 
perior steward,  as  usual  in  the  case  of  a  gentleman  of 
large  fortune;  who  cannot  personally  manage  his  own 
affairs.  There  is  decisive  evidence  under  the  hand  of 
tiie  Boultbecs>  that  it  was  the  duty  of  Boutibee  to  look 
after  the  estate  rather* more  than  merely  collecting  the 
rents;  and  that  on  that  account  he  had  the  property 
cheaper  in  addition  to  his  salary  of  20/.  a-year.  Theite 
was  an  obligation  resulting  from  the  duty  of  the  mixed 
character  of  tenant  of  the  colliery  and  part  of  the  testate 
and  in  a  sense  the  manager  of  the  whole  estate*  It  was 
•  not*  in  the  nature  of  things,  considering  Bridge's  resi- 
dence, and  engagements,  that  he  could  controul,  as  a 
duty  upon  him,  for  the  improvement,  melioration,  and 
management,  of  this  estate,  except  acting  by  BomUbeJs 

advice; 
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advice ;  and  Iagro?  with  Lord  Rosslyn,  as  represented  in 
the  Report,  that  to  a  certain  extent  a  duty  was  imposed 
upon  him,  proposing  to  derive  interest  in  the  estate,  to 
represent  truly  what  he  knew,  of  it  from  his  intercourse 
with  it  as  steward*  It  appear*  by  a  letter,  dated  the 
1st  of  June,  1757,  mBoultbee's  hand,  that  he  had  been 
as  early  as  that  date  dealing  with  Dawson  for  the  coals  in 
his  land ;  and  at  that  time  dealing,  on  behalf  of  Sir  George 
Beaumont. 


1802, 


Beaumont 

v. 
Boultbb$i 


It  is  necessary  to  give  very  particular  attention  to  the 
contents  of  the  lease*  I  am  not  able  to  satisfy  my  mindtf 
how.  this  leafce  upon  the  face  of  it  only  reserves  the  rente 
of  140/.  a-year  •>  when  it  is  clear,  200L  was  the  stipu- 
lated rent,  paid.up  to  1760 ;  and  a  bond  was  given  for  the 
additional  rent  of  60/. :  whether  it  was  upon  some  ma-» 
nagement  with  respect  to  the  public  taxes,  or  what  was 
the  plan,  I  ought  not  to  conjecture,  and  certainly  I  can-» 
not  determine ;  for  there  is  no  evidence  upon  it.  This  is 
a  dead  rent.  It  was  not  to  be  apportioned  with  regard  ta 
the  quantity  of  coals  got :  but  that  rent  was  to  be  paid  at 
all  events.  The  lessor  seems  to  think  it  for  his  benefit 
to  have  what  they  call  a  going'  or  working  colliery  \  and 
undoubtedly  in  many  instances  it  prevents  the  customers 
going  elsewhere.  Therefore  an  obligation  was  expressly 
imposed  upon  Bmdtbee,  that  he  should  work  the  minev 
BXkA  m  a  husbandlike  •  manner;  and  a  great  variety. of 
expression  is  used  for  that  purpose;  and  a  powcrf*of  in# 
spection  i*  reserved  to  the  landlord  and  Ms  agents;  and 
there  is  an  express  <  covenant  by  BouUbee  to  deliver  up  afe 
the  end  of  the  le**6  all  the  premises*  and  expressly  top 
ketpt  in  repair  the  fire  engine,  and  at  the  expiration  of 
♦lease  io  deliver  it  up  in  at  least  as  good  condition* 
as-  it-was*  at.  the  beginning  of  the  lease.  Then  he  co4 
venants  not.  to^  wwfc beyond  10*090  loads  in  any  oner 


,  i 


[♦604] 


Thi» 
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BEAtMONT 

V. 
BOULTB^R, 


[  *005  ] 


This  lease,  when  we  are  considering  the  effect  of  it  ut 
a  Court  of  Justice,  is  a  bargain,  with  which  the  parties  at 
the  time  must  be  taken  to  be  perfectly  contented.  It  most 
be  taken,  that  Sir  George  Beaumont  was  content  to  de- 
mise this  property ;  and  it  is  not  necessary  to  look  for  the 
present  at  the  charge,  that  he  had  not  sufficient  informa- 
tion ;  and  BouUbee  must  be  taken  to  have  been  content 
at  that  time  to  take  the  premises,  such  as  they  were,  and 
in  such  condition:  the  engine  in  the  state  of  repair,  in 
which  it  then  was ;  and  all  the*  premises,  as  they  were : 
and  with  -the  obligation  to  work  the  colliery  •according 
to  his  covenant ;  and  the  necessary  effect  is,  that,  if  the 
machinery  should  not  be*  sufficient  during  the  lease,  he 
must  be  understood  to  be  content  with  the  obligation  at 
his  own  expence  to  make  it  sufficient.     There  is  also  a 
covenant,   which  imposes    upon  .  him,    as  a   duty,    not 
merely  to  place  himself  in  a  situation  to  be  called  upon 
to  make  satisfaction  for  a  breach  of  his  covenant,  but  to 
observe  it,  and  making  it  his  duty,  generally  speaking,  to 
forbear  working  any  coal  beyond  10,000  loads.     Having 
entered  into  the  lease  he  recollected,  that  he  might  take 
more  or  less  in  different  years ;  and  therefore  there  would 
be  an  inconvenience  in  being  limited  to  that  quantity  in 
each  year;  and  that  upon  the  whole  it  was  not  expedient 
between  lessor  and  lessee;  for  I  now  put  .it  so.    I  doubt 
a  little,  whether  that  construction  of  this  memorandum, 
which  supposes  that  the  account  of  these  over-workings 
could  not  be  settled  till  the  end  of  the  lease,  was  the 
necessary  one  ;•  though  it  is  clear,  BouUbee  acted  upon  it, 
as  if  that  Was  the  construction ;  for  no  account  of  the 
quantity  of  the  over-working  was  made  up  till   1780. 
•  That  memorandum  is  a  material  stipulation,  having  re- 
ference to  the  covenant  in  the  lease,  intending  to  secure 
to  Sir  George  Beaumont,  that;  if  the  colliery  should  be 
thrown  upon  his  hands  at  the  end  of  the  lease,  it  should 
be  a  going,  working,  colliery;  and  he  should  take  pos- 
session of  a  colliery  producing  a  profit.     Nothing  ma- 
terial 
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ferial  occurred  from  die  execution  of  the  lease  till  1769, 
except'  that,  accounts  were  rendered  to  Bridge  of  the 
rent  of  the  colliery,  .of  the  management  in  a  sense ;  for 
I  take  the  letters  accompanying  those  accounts  to  be  im- 
portant evidence  as  to  the  duty,  with  which  Boultbees 
character  cloathed  him;  and  these  accounts  in  common 
with  those,  down  to  17$0,  are  accounts,  with  regard  to 
which,  though  Bridge  was  pu$  in  possession  of  the 
vouchers  as  to  other  persons,  he  was  not  as  to  th6  ac- 
counts between  himself  and  Boultbee. 


00? 


leos. 


Bbaumon* 

V. 
BoVLTBBfe 


I  should  have  had  very  strong  doubt,  whether,  attend- 
ing to  the  character,  in  which  Bridge  and  Boultbet 
stood,  it  was  competent  to  the  latter,  if  the  Equity  watf 
pressed  to  the  litmost,  to  complain  of  a  decree  going  a 
great  deal  further  .upon  dealings  and  transactions  between 
1783  and  the  date  of  the  decree,  than  a  decree,  which' 
does  not  touch  any  account  in  that  period ;  whether  it  te 
competent  to  any  under-stewafd  to  be  permitted  to  take 
advantage  of  accounts,  as  settled,  which  he  owing  a  duty, 
to  his  master  knew  another  owing  also  a  duty  to  hit 
master  had  not  settled  with  those  forms,  and  that  produc- 
tion giving  authenticity  to  settled  accounts  as  such ;  and 
it  would  have  been  a  very  considerable  time,  before 
1  should  have  parted  with  those  parts  of  the  case' 
without  giving  a  complete  liberty  to.  surcharge  and 
falsify  all  those  accounts,  and  upon  that  ground.  This 
is  material  in  another  view ;  for  such  a  transaction  as  ail 
under-steward  between  1757  and  1794  having  settled 
all  accounts  with  the  upper-steward  without  vouchers, 
*  and  upon  mere  confidence,  amounts  to  most  weighty 
aiid  momentous  evidence  of  the  confidence  reposed,  and 
comes  to  be  material  as  evidence  of  the  extent  .and 
amount  of  that  confidence,  when  the  transaction  took 
place  in  1780.  . 

In  1763  the  old  engine,  which  Boultbee  wan  under 

covenant  to  repair,  and  to  leave  in  a  specified  state  of 
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repair,  seems  to  have  been  abandoned  by  Boulibee;  and 
I  have  no  doubt,  that  was  upon  some  agreement  or 
understanding  with  Bridge ;  for  I  perceive  in  the  account 
of  1764  pr  1765  Boulibee  takes  notice,  that  he  had  Men 
a  quantity  of  oak  wood-;  which  he  says  he  is  to  be  at 
liberty  to  apply  without  charge  to  the  new  engine.  That 
account  seems  evidence,  that  the  nature  of  the  transac- 
tion was,  that  if  Boulibee  did  not  choose  to  go  on  with 
the  old  engine  under  the  obligations  of  the  covenant, 
those  obligations  were  to  be ,  transferred  to  the  new 
engine;  and  he  was  content  with  that  stipulation,  pro- 
vided the  lessor  only  gave  him  timber  necessary  for  the 
erection  of  the  new  engine.  That  is  also  the  inference 
from  this;  that  in  a  paper  of  May  1766  there  is  an  ex- 
press article  as  to  repairing  the  engine  f  and  the  lessor 
was  to .  furnish  nothing  buj  a  new  boiler ;  which,  it  is 
fvident,  is  not  a  very  essential  part  of  the  expenditure 
of  the  repairs.  It  is  incumbent  upon  Boulikee  to  shew, 
that  was  not  the  nature  of  the  transaction :  for  there 
is  ho  express  written  contract  between  him  and  his 
landlord.    -  .     . 


[  *Gfft  ] 


From  1763  there  i*  nothing  to  observe  upon  till  the 
contracts  with  Dawson  and  Cotton.  The  contract  with 
JDawson  was  one  Boulibee  had  in  view  as  early  as  June 
J757;  as  appears  from  a  paper  of  that  date;  and  I. will 
take  it  for  this  purpose,  that  it  is  not  open  to  the  obser- 
vation, that  there  was  a  breach  of  trust  from  the  comma- 
♦nication  of  the  level:  but  I  take  it  as  furnishing  this 
question :  upon  what  terms  as  between  him  and  his  land- 
lord could  Boulibee  acquire,  by  virtue  of  the  command 
(is  tenancy  gave  him,  such  an  interest  in  their  coal  as 
it  appears  he  did  acquire  in  that  coal  by  looking  into 
(is  express  contracts  with  those  persons. 


The  contract  with  Dawson  was  conduded  upon  the 
6th  of  February,  1766;  and  contains  these  conditions: 


ti 


but 
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u  butM  (which,  is  very  important)  u  without  sinking  or         KM)*. 
ff  making  any  pit  or  pita,  andw  (which  is  also  very  im*     R  ]P/**i>v+ 
portant)  "without  liberty  of  stacking  or  placing  such  v: 

w  coals,  when  got,  or  *  (which  is  also  very  important )     BotftTMBi 
"  of  making  any  roads,  &c";  and  there  is  an  express  • 
covenant  by  Boultbee  to  take  the  coal  in  this  manner 
without -any  of  these  easements  upon  the  surface  of  the 
ground. 

The  contract  with  Cotton  in .  1772  I  need  not'  state 
particularly.  It  was  to  .get  the  coal  under  his  land  in 
the  same  manner,  and  with  no  more  liberty  and  easement 
upon  the  soil  than,  as  to  Dawson'*. 

Then  see,  how  it  stands.  Boultbee  being  tenant  to 
Sir  George  Beaumont,  and  Sir  George  Beaumont'*  colliery 
furnishing  the  level,  with  which  the  coals  under  Dawson'* 
and  Cotton'*  lands  could  be  got,  and  without  which  their  . 
coal  could  not  be  got,  Boultbee-  does  not  contract  with 
them  to  get  their  coal,  merely  taking  advantage  in  Ida 
character  of  tenant  to  Sir  George  Beaumont;  having  in 
that  character  the  level, .  that  would  enable  him  .to  get 
their  coal;  but.  having  that  advantage,  which  alpne 
would  enable  him  in.  any  manner  to  get  the  coal,  he 
agrees  in  effect  ta  sell  to  them  the  benefit  of  that  level, 
which  is  not  his  to  sell;  provided  they  wilt  let  him  enjoy 
their  coal  in  a  way,  in  which  he  could. not  without  the 
?  leave  of  Sir  George  Beaumont;  expressly  undertaking  [  +608  ] 
to  dig  no  shaft,  to  stack  no  coals,  &c.  but  through,  his 
colliery  to  bring  those  coals  to  bank,  and  upon  his  land 
to  stack  them,  #  from  his  land  to  sell  them,  and  upob  his 
land  to  make  use  of  all. the  easements  and  liberties  of 
•pits,  waggon-ways,  &c  necessary  for  the  sale  of  those 
coals'.  I  should  not  hesitate  to  say,  .that  in  every  act  he 
did  .he  was  a  wrong  doer ;  unless  he  meant  Sir  George 
Beaumont  to  have  the  benefit  He  was  a  wrong  doer  in 
the  level,  and  all  the  othetacts;  and  -  as  I  should 

QQ2  not 


406 


CASES  IN  CHANCERY 


f- 


1808, 


Beaumont 
v. 

ROULTBEB, 


not  infer,  that  he  meant  to  be  a  trespasser,  unless  that 
purpose  is  clear,  die  true  effect  of  his  acts,  as  evidence 
of  his  intention,  is,  that  the'  benefit  he  had -got  as  lessee 
by  the  use  of  the  property  should  upon  rea,sonable  terms 
be  acquired  for  his  landlord,  and  not  for  himself* 


Then  in  1780  those  transactions  occurred,  upon  which 
this  petition  is  brought ;  and  I  think  with  Lord  Rosslyn> 
that  to  a  very  considerable  extent  Boultbee  was  cloathed 
by  his  character  as  steward  with  the  duty  of  represent- 
ing generally  the  circumstances  o(  the  estates  fairly  to 
Sir  George  Beaumont  on  behalf  of  all  dealing  for  inte- 
rests in  the  estate.  But  for  the  moment  laying  out  of 
'  the  question  the  obligation  attaching  upon  him  as 
steward,  it  is  clear,  towards  the  expiration  of  the  lease 
be  had  broken  his  covenant  by  oyer-working ;  and  if  he 
took  upon  himself  for  the  information  of  the  steward 
to  represent  the  terms,  upon*  which  it  was  reasonable 
that  the  account  should  be  settle^  -and  took  to  himself 
the  confidence  of  Sir  George  Beaumont,  directly,  or  by 
taking  to  himself  the  confidence  of  Bridge,  then  be 
was  bound  to  a  reasonable^  and  accurate  represents- 
.  tion;  and  it  is  difficult  to  discharge  him  from  the  ob|* 
gation  of  the  decree,  taking  it  upon  the  transaction  ef 
l?80,  and  without  looking  more  particularly  at  him  ia 
the  character  and  with  the  obligations  of.  steward*  The 
[  +609  ]  ^representations  began  upon  the  29th  o(Novembery  178& 
:   '  The  letter  of  that  date  contains  an  account  of  the  coals 

got  in  1757-8,  1758-9,  1759-60;  rind  it  states,  (hat  less 
than  10,000  loads  was  got  in  those  years.  I  remark  it; 
for  as  steward  to  any<one  else  he  would  have  said,  it  was 
quite  unreasonable,  that,  when  a  man  had  the  enjoy- 
ment under  a  contract,  and  paid  bis  rent,  for  three  years, 
because  he  had  got  less  than  he; had  stipulated  for  ia 
those  ihree  years,  any  part  of  the  rent  should  be  called 
.back  twenty  years  afterwards  for  reasons  not  directly 
connected  with,  what  passed  twenty:  years  before.  That 
*  -r  "  he 
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be  would  -undoubtedly  have  said,  if  he  "had  been  land- 
lord instead  of  tenant. 

With  respect  to  the  account,  as  given  in  the  letter, 
and  the  payments  to  Dawson  and  Cotton,  upon  both  those 
contracts  it  is  a  question,  if  it  does  not  amount  to  the 
same  thing  by  the  calculation ;  for  there  would  not  b$ 
an  excess,  if  those  quantities  are  not  taken  in?  but:  if 
that  was  not  the  result,  it  is  too  favourable  to  hiih  to 
say,  he  was  to  take  those  coals  as  tenant  to  Sir  George 
Beaumont:  rather  he  must  acquire  them,  or  the  full 
value,  for  his  landlord,  subject  to  just  allowances  only: 
I  do  not  enter  into  the  consideration,  whether  this  was 
sent  studiously  with  all  this  dark  expression  to 'the  person, 
who  was  to  understand  it,  if  any  one  cduld ;  for  Bridge 
had  dealt  with  Boultbee  in  all  the  transactions.     No  one 

• 

else  knew  any  of  them.    But  it  appears,  Bridge  did  not 
understand  it  •  * 


180ft 
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Witli  respect  to  Bridge'*  letter  of  the  13th  of  Decem- 
ber, 1 780,  in  answer,  it  is  exceedingly  true,  a  man  in  the 
relation  of  steward  coming  to  enter  into*  a  transaction  of 
compromise  may  put  himself  altogether  in  an  adverse  si- 
tuation-; may  devest  himself  of  the  character  of  steward 
altogether;  and  deal  so  that  no  one  can  state,  that 
*  any  confidence  was  reposed  in  him.  This  letter  would 
perhaps  by  no  means  justify  so  much  observation,  if  writ-' 
ten  to  a  man,  with  whom  Bridge  was  not  in  the  habit  of 
corresponding ;  that  leading  to  a  correspondence  of  a 
particular  nature;  but  he  is  writing  here  in  terms  very 
much  as  if  he  was  writing  to  any  other  tenant ;  and  if 
Boultbee  meant  to  get  the  best  bargain  his  knowledge 
would  enable  him  to  get,  one  question  is,  whether  having 
acquired  .that  knowledge  in  the  service  of  his  master  it 
should  be  used  for  that  purpose.  Nq  question  could  arise, 
that  he  might  put  himself  in  an  adverse  situation.  But 
does  he  attempt  to  put  himself  in  that  character?   He 

•  does 
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does  not;  and  his  answer  to  that  letter  aroonntg  to  a 
representation  in  nature  of  a  warranty,  that  his  advice 
was  reasonable,  and  such  as  his  two  employers,  (fori 
consider  both  Sir  George  Beawhont  and  Bridge  as  his 
employers,)  might  rely  on ;  and  advice  of  such  character, 
that  I  would  not  take  upon  myself  now  to  say,  if  the 
propositions  had  been  acted  upon  more  distinctly  than 
they  appear  to  have  been,  it  would  not  have  been  within 
the  power  of  the  Court  to  relieve  even  in  such  a  case. 
But  it  is  not  necessary  to  consider  that  This  letter  (55) 
(printed  in  the  Report)  is  very- material.  *  The  rough 
copy  states,  "  I  do  not  desire  or  efcpect  any  allowance." 
These  words  are  struck  out.  I  cannot  read  this  rough 
draft  of  the?  letter  without  being  convinced,  he  thought 
this  a  most  impudent  demand ;  so  strong,  that  at  first  he 
could  hardly  pen  the  request.  It  is,  to  be  sure,  a  very 
extraordinary  demand  in  respect  of  short-working  for 
three  years  prior  to  the  lease  in  1760,  without  any  de- 
mand in  that  year  with  regard  to  that ;  and  when  it 
•  was  his  duty  to  make  it  then;  the  lease  being. made  by 
his  masftr  upon  consideration  of  all  the  circumstances) 
and  the  lessee  dealing  for  himself  then  upon  those  cir- 
cumstances with  regard  to  all  he  then  thought  it  reason- 
able to  demand.    The  rough  draft  then  goes  on  thus : 


"I -am  very  willing  to  pay  an  additional  year's  rent 
"  of  150/.  for  every  10,000  loads,"  &c  The  words 
"lam  very  willing  to  pay"  are  struck  out;,  and  he  in- 
serts as  an  assertion,  that  "  the  most  reasonable"  and 
(not  only  that  but)  "  the  regular  mode  of  payment  would 
"  undoubtedly  be  an  additional  year's  rent  of  150/.  for 

"cveiy 


(65)  The  Lord  Chancellor  stated  this  letter,  (see  tqte, 
Vol*  V,  400,)  fr6m  thq  rough  copy/  which  by  accident  had 
been  sent  to  his  Lordship  with  the  papers  in  evidence.  At, 
the  close  of  the  judgment  his  Lordship  said,  it  made  ao 
difference  in  his  decision. 
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"every-  10,000  loads,  which  exceeds  my  quantity.* 
With  respect  to  the  statement  as  to^he  purchase  of  the 
Rotten  Row  arid  the  Manor  of  Tkrmgston>  there  is  evi- 
dence of  a  tender  of  that  ^purchase  to  the  guardians  of 
Sir  George  Beaumont.  The-  reason  assigned,  why  that 
purchase  ought,  to  have  been  Sir  George*  and  not  his, 
is' very  material;  because  it  leads  to  the  question,  what  is 
the  construction  of  the  proposition  in  1780,  and,  whether 
it  was  ever  carried:  into  effect.  The  conclusion  of  the 
letter  shews,  he  expected  an  answer ;  and  that  answer 
was  to  close  this  proposition. 


m 
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This  letter  contains  certainly  some  propositions,  whicbi. 
may  be  called  argument,  and  some  which  may  be  called 
assertion  or  representation.      He  begins  with  argument 
as  to  the  coal  wrought  in  the  three  years.    I  do  not  say 
much  upon  it;  for  it  is  upon  the  face  of  it  so  glaringly 
unreasonable,  so  monstrously  open  to  objection,  that*  no 
one  can  doubt  upon,  or  misunderstand,  it:  therefore,  if  all' 
the  letter  contained  was  such  a  proposition,.  I  should-  say, 
there  was  a  distinct,  intelligible,  letter;  upon  which  they 
either  hpd  or  had  not  acted:     As  to  the  additional' rent 
of  150/.,  it  is  a. very  different  proposition  to  give  that* 
rent,  and  to  state,  as  matter  of  fact,  (and  it  can  be  no- 
rthing else  than  matter -of  fact),  that  it  is  the  most  regular      [  +618  ] 
mode;  which  applies  to  a  habit;  and  he, adds  the  .word. 
"<  undoubtedly  »"#  There  never  was  a  more  unreasonable 
proposition;    It  is  also  as  little  the  regular  mode  of  pay- 
ment as  any,  that  can  be  suggested.    What  do  the  res 
gesUe  in  this    cause   furnish   as  evidence  upon  that? 
When  in  1784  the  new  engine  was  erected,  and  the' 
colliery  was  to  be  wrought  upon  his  reliance,  that  Sir* 
George  Beaumont  would  da  what  was  reasonable,  did 
Boulibee  in  that  or  the  subsequent  year  imagine,  thkt  if 
he  was  tp  get  5000  loads  out  of  a  coal  pit,  itwas  rea^, 
sonafcle  to  increase  the  quantity  to  10,000  upon  the  sajnej 
terms?:  No:  the  bargain  there  is  that,  which  ought  to  have 

been 
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been  made  in  this  instance,  that  the  additional  quantity  is 
to  be  paid  for  at  a  n^ch  higher  rate,  vifc.  Is.  6d:  the  pay- 
ment for  the  original  quantity  being  1*.  The  reason  is 
obvious-  The  labour,  expence,  capital,  and  work,  are 
infinitely  less,  because  so  much  has  been  employed  in 
getting  the  original  quantity.  But  if  tfrat  is  not  reason- 
able, where  the  lease  permits  you  to  get  additional  quan- 
tities, it  is  much  less  so,  where  it  forbids  that;  and  there- 
fore you  have  no  right  to  propose  an  additional  rent;  and 
the  additional  quantity  ought  to  be  accounted  for  accord* 
ing  to  the  justice  resulting  from  the  obligation  of  the 
contract  not  to  take  more :  viz.  an  account  of.  the  value, 
deducting  .only  just  allowances :  that  is.  for  the  labour  of 
getting  it.  This  is  therefore  a  representation  false,  if  he 
bad  power  to  get  more;  and  more  palpably  false,  being 
forbid  to  get  more. 


[  #e?s  ] 


There  is  a  circumstance  belonging  to  this  .case ;  that 
though  Cotton'*  coal  was  contacted  for  in  1772,  and 
Dawson's  at  a  different  period,.  I  cannot  find,  that  die 
facts  of  those  contracts  were  ever  communicated*  No 
visit  of  Bridge  to  the  colliery  could  inform  him  of  it; 
a,nd  if  Boutibee  had  given  the  communication  he  ought, 
*  h$  should  have  sent  the  contracts,  and  the  express 
terms. 


With  respect  to  his  statement  as  to  the  fire  engine, 
it  must  be  remembered,  he  was.  under  covenant  to  keep 
the  old  engine  in  sufficient  repair;  and  all  he  could  in 
reason  demand  appears  from  that  document  to  be  the 
oak  timber.'.  What  right  had  he  to  demand  any  thing 
in  respect  of  that  engine?  Is  it  clear,  be  had  any  right 
to  dispose  of  the  engine ;  supposing  his  tenancy  put  an 
end  to ;  and  considering  his  obligation  as  to  the  old  en* 
gine?  There  never  was  a  more  improvident  act,  J  do  not 
say,  blameable,  tot  guardians  do  not  like  to  enter  into 
those  speculations,  than  permitting  Boultbce  to  be  the 
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purchaser  of  this  estate  of  Rotten  Row  and  Thririgstotu 
The  representation  made  by  Boultbee  was,  that  it  was  to 
be  purchased  for  2000/.  He  himself  gets  it  for  1600/. 
I  do  not  recollect,  that  the  alteration  of  the  price  was 
communicated;  which  might  be  very  material.  In  1780 
they  were  dealing  for  the  terms,  upon  which  they  were 

0 

to  part  at  the  expiration  of  the  lease,  not  with  regard  to 
the-  continuance  of  the  relation  of  lessor  and  lessee. 
He  speaks,  hot  of  that,  which  was  deep  coal  at  the  time 
of  the  purchase,  but  of  the  future  coal,  and  future  opera- 
tions necessary  to  get  at  the  coal  to  advantage.  Upon 
the  latter  part  of  the  proposition  Lord  Rosslyn  has  under- 
stood it  to  mean  this;  that  if  the  account  was  to  be 
elosed,  not  merely  an  allowance  was  craved  with  regard 
to  the  difference  between  10/.  a-year,  and  the  interest 
of  1600/.,  but  that  it  was  closed  upon  these  terms ;  that 
what  ought  originally  tq  have  been  Sir  George  Beaumont'* 
should  become  his ;  which  implies,  that  he  should  pay  for 
it,  without  any  thing,  said  as  to  that ;  and  that  is  the  ne- 
cessary construction  of  the  .letter  in  my  opinion:  other* 
wise  it  was  a  most  unreasonable  demand;  if  they  were  to 
part  upon  the  terms,  that  Sir  George  Beaumont  is  to  have 
•his  old  estate  bade,  and  Boultbee  to  keep  this;  and  if 
the  assertion  is  true,  that  the  coal  could  never  be  got  to 
advantage  without  it.  What  consideration  was  Sir  George 
Beaumont  to  have  for  paying  the  whole  difference  be* 
tween  10/.  ay-year  and  the  interest  of  1600t,  between 
the  periods  of  the  purchase  and  dissolving  the  relation? 
The  consideration  proposed  was,  that  by  means  of  that 
estate  he  will  have  the  benefit  of  getting  the  deep  coal 
adjoining.  That  benefit  he  cannot  have,  unless  he  has 
the  estate.  That  proposition  therefore  necessarily  must 
be.  taken  to  mean,  that  if  the  matter  was  to  be  settled 
upon  the  footing  of  this  letter,  it  should  include  an  ar- 
rangement making  Sir  George  Beaumont  the  owner  of 
£hat  estate,  and  not  leaving  Boultbee  the  owner.    Nothing 

"   '      *  was 


1802. 


Beaumont 

BOULTBM. 
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Beaumont 

BOULTBEE. 


was  done  upon  that  representation.  The  transactions 
afterwards  took  place  as  to  building  the  hew  engine,  and 
giving  leave  to  get  larger  quantities  of  coal  than  vu 
stipulated;  and  they  go  on  till  1794;  when  the  connection 
was  dissolved;  and  they  quarrelled. 

I  make  no  observation  as  to  the  Newbold  Colliery ;  as 
to  the  rents  of  220/.  and  50/.;  beyond  this;  that  BouU- 
bee  had  that  colliery,  as  he  had  all  the  others,  upon  these 
terms,  in  effect  here  stipulated,  and  stated  to  be  fair  and 
just.  There  is  testimony  to  this  effect,  that  at  that  time 
the  Newbold  colliery  was  thought  to  be  failing:  but  .they 
were  dealing  upon  terms  in  that  article,  shewing,  that 
Sir  George  Beaumont  was  acting  upon  Bouttbee's  repre- 
sentation; and  I*  cannot  look  at  the.  subsequent  transac- 
tions, the  land-tax  assessments,  &c.j  without  feeling  this 
arising  out  of  his  conduct ;  that  Ije  felt  a  duty  upon  him 
to  represent  the  state  of  the  property ;  and  that  his  in* 
terest  had  so  much  influence  as  to  make  him  not  quite 
true  to  that;  and  if  Sir  George  Beaumont  had  not  sub- 
mitted to  a  decree  fixing  the  rent  of  that  at  280L,  the 
Court  would  not  have  been  justified  in  not  carrying  the 
case  a  good  deal  farther. 


r  6i5  ] 


These  circumstances  aire  evidence  to  shew,  the  transae* 
tions  were  grounded  in  confidence  in  BouUbee;  which 
he  knew  he  had,  and  knew  he  had  accepted.  There  is  a 
silence  after  1780.  That  is  all  you  can  say.  Nothing  was 
earned  to  account  in  the.  subsequent*  period :  nothing 
allowed  in  any  settled  account,  as  to  the  engine,  the  coal 
got  in  the  three  years,  Dawson's  and  Cottons  coal,  and 
the  difference  between  the  10/.  a-year  and  the  interest  of 
1600/.;  and  all  those  accounts  were  passed  by  Bridge 
under  the  idea,  that  Boutibee's  accounts  might  be  settled 
without  vouchers.  •  That  was  a  very  undue  proceeding ; 
and  1  am  far  from  being  sure,  that  it  is  a  safe  principle 

to 
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to  hold,  tbat  accounts  so  settled  are  to  be  held  settled, 
and  even  without  an  opportunity  to  surcharge  and  falsify. 
I  do  not  meddle  with  it.  farther  than  to    confirm    my 
opinion,  that  there  was  great  confidence  between  these 
parties.      I   admit,   there  was  no   demand    upon   that, 
head  from  1780  to  1794;   but  the  value  of  the  objec- 
tion from  length  of  time  depends  upon  the  complication 
and  difficulty  arising  out  of  the  subsequent  transactions :, 
particularly,  where  the  original  justice  of  the'  case  is 
perfectly  clear;  as  it  is  here;  first,  because  was  no  pre- 
tence for  tl\£  demand  as  to  the  three  years;  secondly, ; 
a*  the  assertion  as  to  the  150/.  a-year  is,  and  may  be ; 
shewn  to  be,   false.    Then  there  is  very  little  colour  for, 
the  demand  as  to  the  erecting  the  engine.    As  to,  all 
therefore  -of  these,  three  demands  none  embarrass  the, 
.consideration  of  the  justice  of  the  demand.    I  except  the, 
fourth ;  which  stands  upon  a  distinct  consideration.      . 


lftOS. 


BEAUfefOtf* 

IV 
BOULTBIB* 


Then  what  is  asked  by  the  Plaintiff  in  -  point  of  difficulty: 
cannot  be  stated  higher  than  this;  that,  of  the  value  o& 
the  48,000  loads  got  previously  to  1780,  it  being  obvious,, 
that  before  that  time  the  value  ought  to  be  rendered  to  the. 
Plaintiff,  the  account  shall  be  taken.    It  is  objected,  •  that: 
he  has  acted  passively  since*    The  answer  is,  that  was 
*  upon  representations  by  a  person,  meaning,  that  the*     ["  *616  1} 
Plaintiff  should  repose  confidence  ip  him ;  who  accepted, 
that  confidence.;  and  authorised  him  to  deal  upon  what: 
amounts  to  a  ^presentation,  that  the  confidence  shoukL 
not  be  abused ;  and  it  is  to  be  remembered,  this  is  not 
4ifce  what  the  case  would  have  been,  if  all  the.  accounts 
had  been  closed  in  1 780;  and  tbete  had  been  no  sub-., 
sequent  4ealiqg;  but  t$  1794  fhcta  appear  .amounting; 
to  demonstration,  that  a:  con£den<te  was  reposed ;  which 
was  thought  to  authorise  the  most  culpable:  negligence;-: 
and  was  not  withdrawn  till  179*. ..  ■ 
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Bbaumont 

.    «. 

BOULTBEE^ 


•  •         •  . 

These  grounds  are  sufficient  to  support  this  decree. 
But  I  am  also  of  opinion,  that  this  was  a  compromise 
upon  terms,  one  of  which  was  an  offer  to  the  Plaintiff  of 
the  estate  purchased  for  1600/.  at  that  price ;  for  other- 
wise there  is  no  sense  in  what  is  said  as  to  that  estate, 
consistent  with  any  just  proposition.  *  Until  that  proposal 
was  determined  upon  in  that  as  well  as  in  &H  other  re- 
spects, it  must  be  considered  as  treaty  and  proposal. 


t  *«W  ] 


Upon  these  grounds  I  think  the  decree  in  this  part  » 
upon  the  whole  right.-  I  do  not  enter  into  the  considera- 
tion of  hardship.  Considerable  attention  is  to  be  paid  to 
that,  where  there  is  any  strong  doubt  as  to'  the  justice  of 
the  decision.  It  ought  to  be  attended  to  in  a  reasonable 
degree,  before  the  decision  is  come  to:  but  attending  to 
the  circumstance,  that  the  party  is  dead,  it  does  not  ap- 
pear to*  me,  that  within  the  rules  and  principles  of  the 
Court  this  relief  ought  to  be  denied.  It  is' true,  Boultbee 
is  dead :  but  if -any  thing  passed  between  the  Plaintiff  and 
Bridge,  after  the  Plaintiff  -came  of  age,  a  cross  bill  might 
have  been  filed ;  and  considering  the  confidence  between 
Bridge  and  Boultbee,  the  representations  of  the  -former 
to  Sir  George  Beaumont  must  be  taken  in  some  degree 
to  be  Boultbee's  representations*  But  considering  the 
*  confidence  between  all  parties,  I  should  be  very  un- 
willing to  say,  that  the  Master  could  be  bound  by  any 
thing  short  of  a  clear  explanation  ef  the  whole  matter; 
an  understanding  of  all,  that  is  reasonably  and  unreason- 
able, and  a  perfect  disclosure  of  every  thing  enabling 
him  to  understand ;  such  as  any  one  would  have  given, 
if  an  express  declaration'  had  been  made  by  the  other, 
that  he  acted  upon  confidence.  It  is  cldar,  Bridge  did 
not  mean  to  bfcd  any  tiling  Jby  his  own  act.  His  letter 
states  &n  intended  communication  to  Sir  George  Beau* 
montf  which  might  have  been  got  at  by  a  cross  bill 
To  a  given  degree  the  complaint  of  want  of  information 
proceeds  from  that. 

The 
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The  Decree  was  affirmed.  1802. 


The  Lord  Chancellor  added. -that  he  should  cer-  „ 

tainly  have  given  leave  to  surcharge  and  falsify  those  ao-    Bqultbeb. 
counts ;  considering  it  extremely  dangerous,  that  accounts    Accounts 
settled  between  two  stewards  in  this  way  should  be  con-  _iettW  be- 
sidered  settled  accounts.     The  principle  requires  this  to    wccn  ^^ 
be  guarded  so  as  to  prevent  this  decree  from  being      t       \~ 
considered  as    establishing,    that    this    ought    to    take  upon  cong.  * 
place  (56).  dtn«e>  not  to 

(56)  See  this  ease  on  Exceptions  and  Farther  directions,  ^m^j 

post,  Vol.  XI,  35*k   Lord  Hardwickey.  Vernon,  ante,  IV,  411,  ^^  J^pd 

and  the  note,  418.  without  liberty 

to  surcharge  and  falsify. 


1801. 

FORD,  Ex  parte.    •  ..       BecMth, 

and  several 
(Three  other  Petitions.}  •  other days> 

1802; 
HPHESE  petitions  brought  before  the  Court  the  affairs    Order  made 

of  the  Theatre  Royal  in  Drury  Lane;  which  had  in  the-  case  of 
fallen  into  a  state  of  great  embarrassment  among  various  Drury:  Lame 
incumbrances  and  claims  binder  the  execution  of  a  deed  Theatre  upon 
of  trust.  thewthority 

of  the  cases  of 

,  the  Royal 

The  Lord  Chancellor  expressed  "great  reluctance  to  r%v~» 

entertain  jurisdiction  upon  a  subject  so  unmanageable ;  L  U1°  Jgnd  th* 
anct  said  he  would  not,  if  the  cases  of  the  Royal  Circus  Opera  Bouse. 
and  the  Opera  House  (57)  had  not  been  heard  :•  but,  that 
he  was  bound  by  those  authorities.  His  Lordship  ob- 
served, that  the  consequences  of  the  interference  of  the 
Court  by  appointing  a  Receiver  upon  such  a  property 
must  be  ruinous ;  and  that  of  necessity  the  first  provision 

must 

(57)  Ante,  Ex  parte  (TReity,  Vol.  I,  112,  and  the  notes* 
130,  and  Vol.  IV,  G28> 
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must  be  for  those  demands,  .without  providing  for  which 
it  would  be  impossible  for  the  Theatre  to  go  on:  as  the 
rent,  the  salaries  of  the  performers,  &c. 

After  a  discussion  in  length  without  example,  having 
taken  up  several  days  at  different  periods,  an  arrange- 
ment was  proposed ;  according  to  which  an  Order  was 
made  in  the  Vacation  after  Trinity  Term  1802. 
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A, 
CCOUNT. 

Account  of  rents  and  profits  confined 
to  the  filing  of  the  bill  auder  special 
circumstances ;  as.  laches  by  the 
Cestui  ave  trust  in  not  asserting  his 
right.    Pettiward  w.  Prcscott. 

Page  540 
See  Copyright,  1.     Principal  and 
Agent,  2,  3,  4. 

DMINISTRATfON  of  ASSETS. 

See  Charity,  2. 

DMINISTRATION  (temporary). 

1.  Administration  granted  under  sta- 
tute 38  Geo.  III.  c.  87 ;  where  the 
executor  went  to  Scotland.  It  can- 
not be  disputed  in  this  Court  y  though 
it  may  at  law.  Though  n6t  for  a 
limited  time,  it*  is  for  a  limited  pur- 
pose; viz.  being  made  Defendant  to 
suits  in  equity.  The  effect  of  the 
return  of  the  executor,  in  this  in- 
stance the  executor's  executor,  is, 
that  he  must  be  made  a  party  in  the 
usual   course;    arid   then    the   tem- 

Sorary  administrator  -may  account, 
ave  his  costs,  and  be  discharged  : 
but  the  proceedings  had  are  not  put 
an  end  to.     Raimford  v.  Taynton. 

460 

2.  Administration  during  a  particular 
period,  or  till  a  particular  event,  de- 
termines at 'that  period,  or  on  that 
event:  for  instance  an  administra- 
tion during  the  absence  of  an  exe- 
cutor; and  the  administrator  ought 
in  his  declaration  to  aver,  that  the 
executor  is  out  of  the  realm.      407 

DVOWSON. 

Advowson  in  gross  assets  by.  descent 
at  common  law  for  specialty  debts. 

*  447 


AFFIDAVIT.— See  Injunction,  2. ' 
AGENT.— See  Principal    Prize. 

AGREEMENT. 

1.  Decree  for  specific  performance  of 
an  agreement  to  grant  a  lease,  of 
which  only  one  part,  signed'  by  the 

*PlaiutifF,  was  found  in  the  possession 
of  the  Defendant,  upon  the  circum- 
stances ;  possession,  drafts  prepared 
and  approved,  and  the  execution  de- 
ferred only  till  repairs  completed. 
An  extension  of  the  term  according 
to  a  variation  of  the  agreement,  also 
in  writing,  was  refused  on  the  ground 
of  want  of  consideration.  Robson 
v.  Collins.  Page  130 

2.  Specific  performance  of  a  written 
agroement  with  » variation  byVrit- 
ing;   not  with  a  variation  by  parol. 

138 

3.  Where  the  time,  at  which  the  con- 
tract was  to  be  executed,  is  not  ma- 
terial, and  there  is  no  unreasonable 
delay,  the  vendor,  though  not  bar- 
ing a  good  title  at  the  time  the  con- 
tract.was  to  be  executed,  nor  when 
the  bill  was  filed,  but  being  able  to 
make  a  title  at  the  hearing,  is  en- 
titled to  a  specific  performance. 
Wynn  v.  Morgan..  .  202 

4.  Though  a  Defendant  resisting  a  spe- 
cific performance  may  go  into  parol 
evidence,  that  by  fraud  the  written 
agreement  does  uot  express  the  real 
terms,'  a  Plaintiff  cannot  for  the  pur- 
pose  of  obtaining  a  specific  perform- 
ance with  a  variation.  Woollam  v. 
Hearn.  211 

5.  By  the  rale  of  law,  independent  of 
the  Statute  of  Frauds,  parol  evi- 
dence cannot  *  be  received '  to  "con- 

.  tradict  a  written  agreement     .  218 
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AGREEMENT— continued. 

6.  Whether  a  lease  for  seven,  four- 
teen, or  twenty-one  years  is  deter- 
minable at  either  of  the  intervening 
periods  at  the  option  of  both  parties, 
or  of  the  lessee  only,  nothing  being 
expressed  as  to  that,  Quare  (*). 
Bonn  v.  Spurrier.  Page  231 

7.  The  relief  in  respect  of  expendi- 
ture nnder  an  erroneous  opinion  of 
title  or  an  expectation  of  a  larger 
interest,  or,  that  the  enjoyment 
would  not  be  disturbed,  with  the 
knowledge  and  permission  of  the 
other  party,  requires  a  case  of  bad 
faith  clearly  made  out  In  this  in* 
stance  it  failed  for  want  of  evidence. 
Dann  v.  Spurrier.  231 

8.  A.  receiving  goods  under  circum- 
stances, that  would  give  biro  a  r^ght 
to  return  them,  disaffirming  the  con- 
tract, if  it  would  be  against  the  in- 
terest of  the  other  to  return  them, 
may  sell  them,  considering  himself 
as  agent,  and  bring  an  action  for  the 
difference.   •  247 

9*  Specific  performance  decreed :  the 
abstract,  though  delivered  very  late, 
and  under  a  notice,  that  the  vendee 
would  insist  on  his  deposit  with  in- 
terest, if  the  title  should  not  be 
made  out,  and  possession  delivered 
by  the  time  of  payment,  having  been 
received  and  kept  without  objection ; 
and  the  vendee  upon  the  construc- 
tion and  the  circumstances  not  being 
entitled  to  insist  on  the  time,  as  the 
essence  of  the  contract.  Seton  v. 
Slade.  265 

10.  An  agreement  signed  by  one  party 
only  good  to  charge  him  within  the 
Statute  of  Frauds.      Seton  v.  Slade. 

265 

11.  Time  not  regarded  in  this  Court 
as  at  law :  for  instance  the  case  of 
redemption  of  a  mortgage;  which 
cannot  be  prevented  even  by  special 
agreement.  So  upon  a  mortgage  at 
6  per  cent,  with  condition  for  4,  if 
regularly  paid,  or  at  4  per  cent,  to 
have  5,  if  not  regularly  paid :  the 
6  per  cent,  regarded  in  this  Court 
only  as  a  penalty  to  secure  the  4 ; 
and  relief  given  upon  that  principle. 

(•)  Determined,  that  the  option  it  confined  to 
the  lessee.    3  Bos.  A;  P„i,  399,  44*. 
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So  in  the  old  cases  upon  relief 
against  the  penalty  of  a  bond,  before 
the  jurisdiction  at  law. 

Pages  273,  274 

12.  From  the  execution  of  the  contract 
the  estate  is  in  equity  the  property 
of  the  vendee,  descendible  and  de- 
visable, as  such.  274 

13.  To  entitle  the  heir  to  the  perform- 
ance of  an  agreement  for  a  purchase 
out  of  the  personal  estate,  the  agree- 
ment  must  have-  been  binding  upon 
the  parties  contracting,  bo  that  tte 
property  was  converted  in  equity 
before  the  death.  .  Bmckmaster  x. 
Barrop.  341 

14.  Payment  of  the  auction  duty  is 
not  a  part-performance  taking  an 
agreement  out  of  the  Statute  of 
Frauds.      Buckuutster  v.  Barrop. 

341 

15.  The  ground  of  the  doctrine  of 
part-performance  is  fraud.  Buck- 
master  v.  Harrap.  341 

See  Auction.     Copyright,  2.    R+ 
vocation,  8, 13w 

ALIMONY. 

See  Ne  exeat  Regno,  1,2,4. 

ANNUITY.— Ante,  VoL  V,  610. 
1.  Upon  the  Plaintiff's  appeal  from  the 
decree  at  the  Rolls,  the  decree  was 
reversed ;  and  an  account  was  di- 
rected of  the  consideration  paid  bj 
the  original  grantee  of  the  annuity 
with   interest  at   5  per  cent.*,   and    ■ 
of  the  payments   of  the   annuity  to 
the  grantee  or  any  persons  claim- 
ing under    him   by    assignment  or 
otherwise ;    to    be    applied  in  dis- 
cbarge of  the  interest  and  principal 
of  the    consideration  :    and  if  the 
consideration    with     interest    shall 
appear    fully    repaid,    or,    if  not, 
upon   payment  by  the   Plaintiff  of 
what  shall  be  remaining  due  from 
him,  the  securities  to   be  delivered 
up,    &c.  without    costs :    the  Lord 
Chancellor's  opinion  being  in  favour 
of  the  jurisdiction ;  that  the  prin- 
ciple of  the  relief  is,  not  redemption, 
but  the  invalidity  of  the  grant ;  and 
that  the  assignee,  unless  under  spe- 
cial circumstances,  is  in  the  sitoa- 
.  t/on  of  the  grantee.  Bromley  v.  Up- 
land. 3 
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AK  KIJITY -continued 

2.  Courts  of  law  have  no  authority  to 
order  instruments  void  under  the 
Annuity  Act  to  be  delivered  up,  far- 
ther than  the  Act  expressly  gives  it 

Page  18 

3.  Annuity  void  under  the  Act:  at 
law  the  balance  of  the  consideration 
may  be  recovered,  deducting  the 
payments  under  the  annuity.  23 

4.  Annuity  void  under  the  Act :  upon 
an  account  of  the  consideration  and 
the  payments  under  the  annuity,  if 
the  balance  is  against  the  grantee,  jt 
has  been  decided  in  equity,  ( Byne 
v.  Potter,  ante,  Vol.  V,  60&,)  that  it 
cannot  be  recovered.  24 

6.  Distinction  between  an  annuity  and 
a  legacy.;  the  former  commences 
from  the  death ;  and  the  first  pay- 
ment  is  due  at  the  end  of  the  year: 
a  legacy,  generally,  does  not  begin 
to  carry  interest  till  the  end  of  the 
year.  06 

6.  An  annuitant  fails  under  the  general 
character  of  legatee;  unless  distin- 
guished by  the  testator;  entitled 
therefore  under  a  residuary  bequest 
in  favour  of  legatees.  Sibley  v. 
Perry.  622 

See  Bankrupt,  3.  Interest,  Insur- 
able.    Legacy,  2,  3,  4, 

ANSWER.  — See    Charge     and    Dis- 
charge, 3.     Copyright,  1. 

APPEALS    to   the   LORDS. 

See  page  OS. 

APPOINTMENT. 

See  Dower,  2.  Power.  Revocation,  14. 

APPOINTMENT  of  STEWARD. 

See  Power,  3.    Trustee,  1. 

ARREST,— See  Privilege. 

ARTICLES  (Marriage). 

The  rule,  that  a  limitation  to  the 
heirs  of  the  body  in  articles  shall  be 
carried  into  execution  by  a  strict 
settlement,  does  not  prevail,  where 
the  concurrence  of  both-  parents 
would  be  necessary  to  bar  the  intail. 

390 
ASSETS.— See  Advowsom.    Exoneration. 
Power,  7. 
Vol.  VH. 


ASSETS  (Conversion  of). 

1.  General  residuary  bequest,  includ- 
ing a  leasehold  farm,  witn  the  stock, 
to  be  converted  into  money  as  soon 
as  conveniently  may  be,  upon  trust 
to  pay  the  interest,  Ac.  for  life,  and 
as  to  the  capital  for  the  children. 
The  stock  being  considerably  in- 
creased between  the  death  in  April 
and  the  sale  at  Michaelmas,  it  was  de- 
creed, that  the  conversion  was  in  a 
reasonable  time;  and  the  party  en- 
titled for  life  should  have .  interest 
from  the  conversion;  and  as  to  pre- 
mises, that  from  a  defect  of  title 
could  not  be  sold,  that,  being  for  the 
interest  of  all,  that  they  should  not 
be  sold,  a  value  should  be  set  upon 
them,  to  carry  interest  at  4  per  cent. 
from  the  death.      Gibson  x.  Bott. 

Page  89 

2.  General  rule,  that  where  personal 
property  is  bequeathed  for  life  with 
remainders  over,  and  not  specifically, 
it  is  to  be  converted  into  the  3  per 
cents.,  subject  in  the  case  of  a  real 
security  to  an  inquiry,  whether  it 
will  be  for  the  benefit  of  all  parties; 
and  the  tenant  for  life  if  entitled 
only  upon  that  principle.  Howe  v. 
Earl  of  Dartmouth.  187 

3.  The  Court,  in  laying  out  money  in 
the  funds,  does  not  attend  to  the 
difference  in  the.price  of  stock.    65  L 

See  Trust  (  Resulting),  3. 

ASSETS  (Equitable). 
A  charge  for  payment  of  debts  makes 
equitable  assets.    Bailey  v.  Ekins. 

310 

ASSETS  (Marshalled). 
Simple  -  contract  debts  not  charged 
upon  real  estate  by  a  Will,  first  de- 
vising, that  all  his  debts  and  funeral 
expences  might  be  satisfied  and  paid 
by  his  executors :  all  the  real  estate 
being  specifically  devised.  Assets 
marshalled,  but  no  sale  decreed,  un- 
til the  infant  devisee  attains  twenty- 
one  (•).  Powell  r.  Robins.  •  209 
See  Executor,  3. 

ASSIGNEE.— See  Annuity,  1. 

ATTORNEY.— See  Power  of  Attorney. 
Privilege,  1. 


R  R 


(*)  Sec  the  note,  sate,  page  sir 
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auction; 

-  I.  Bill  far  specific  performance  of  a 
purchase  by  auction  dismissed  by 
Lord  Rosslqn  with  costs,  merely  as 
being  a  liurd  bargain,  from   inade- 

2uacy  of  value.  Upon  a  re-hearing, 
•ord  Eldon  was  of  opinion,  that 
was  not  a  sufficient  ground  for  re- 
fusing- a  specific  performance  of  a 
purchase  by  auction  without  some- 
thing more,  as  fraud  or  surprise,  Arc. 
But  the  decree  was  not  affected  upon 
•another  ground ;  that,  a  material 
witness  being  incompetent,  the  bill 
was  not  supported  by  evidence. 
White  v.  Damon.  P°9e  $0 

9.  Sale  of  land  by  auction  is  within  the 
Statute  of  Frauds ;  and  the  name  of 
the  vendee  being  put  down  by  the 
auctioneer  is  not  sufficient.  Buck- 
master  v.  Harrop.  341 
See  Agreement^  14. 

AUTHOR,— See  Copyright. 


B. 


BAILIFF.— See  Privilege,  1,  4. 

BANKRUPT. 

1.  A  mere  sift  of  money  by  the  bank- 
rupt to  his  son  not  within  the  sta- 
tute, 1  Jam.  I.  c.  15.  Ex  parte 
Shorland.  88 

2.  Adjudication  of  bankruptcy  on  Sa- 
turday too  late  for  the  Gaaette.  On 
Monday  another  solicitor  having  no- 
tice obtained  a  supersedeas  under 
the  Genera]  Order,  26th  June,  1793: 
both  the  bankruptcy  and  the  super- 
sedeas appeared  in  the  Gazette  on 
Tuesday.  The  supersedeas  was 
quashed;  and  a  procedendo  issued. 
Ex  parte  Ellis.  135 

3.  Bond  upon  a  loan  of  stock,  to  se- 
cure a  re-transfer  and  the  dividends 
in  the  mean  time.  The  obligor  be- 
coming a  bankrupt  after  the  day 
mentioned  in  the  condition,  proof 
was  admitted  for  the  amount  of  the 
dividends  due  before  the  bankruptcy, 
and  the  value  of  the  stock  at  the  date 
of  the  Commission,  by  analogy  to 
the  case  of  annuities.  Ex  parte  Day. 

301 


BANKRUPT-«*H**erf. 

4.  Though  a  Commission  of  Bank- 
ruptcy cannot  stand  upon  a  con- 
certed act  of  bankruptcy,  it  may  be 
supported,  if  any  other  act  of  bank- 
ruptcy, not  liable  to  that  objection, 
has  been  committed ;  and  the  privity 
of  the  bankrupt  is  no  objection :  nor, 
that  the  object  of  the  Commission  is 
to  defeat  an  execution.  Ex  parte 
Edmonson.  Page2M 

5.  Petition  to  supersede  a  Commission 
of  Bankrupt,  before  any  meeting, 
upon  affidavits  of  the  solvency  of  the 
bankrupt,  that  he  never  commuted 
an  act  of  bankruptcy,  and  did  not 
owe  the  petitioning  creditor  100/, 
refused :  nor  would  the  Lord  Chan- 
cellor direct  an  issue.  Ex  parte 
Stokes.  405 

6.  Commission  of  Bankrupt  an  exe- 
cution for  aU  creditors.  The  peti- 
tioning creditor  therefore  cannot  re- 
ceive his  debt,  and  the  Commission 
be  superseded,  while  the  others  are 
unsatis6ed.  408 

7.  Separate  creditors,  who  had  taken 
'  a  joint  security,  permitted  on  giving 

it  up  to  resort  under  a  Commission 
of  Bankruptcy  to  their  original  debts. 
Ex  parte  Lobb.  592 

8.  Supersedeas  of  a  country  Commis- 
sion of  Bankruptcy  under  the  Gene- 
ral Order,  26th  June,  1793,  for  w»t 
of  notice  of  the  adjudication,  though 
from  the  distance'  impossible  br 
course  of  post.  Ex  parte  Hender- 
son. 137,  s. 

See  Privileget  1,  3,  4,  5. 

BARON  and  FEME. 

1.  Husband  may  forfeit  or  dispose  of 
his  wife's  chattel  real  during  ner 
life :  if  he  does  not,  it  survives  to 
her:  if  he  survives,  it  goes  abso- 
lutely to  him.  183 

2.  Many  obligations,  which  do  not 
survive  against  the  husband  after 
coverture.  183 

3.  A.  tenant  for  life,  in  case  she  should 
so  long  continue  unmarried ;  in  case 
of  her  marriage  to  her  in  fee;  in 
case  of  her  decease  unmarried,  to 
her  sister  B.  in  fee.  A.  and  B.  and 
the  husband  of  B.  joined  in  a  sale. 
The  purchase-money  was  laid  oat  k 
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BARON  and  FEME— continued. 

the  funds  in:  the  names  of  trustees 
without  any  declaration  of  trust  or 
agreement  as  to  the  application :  nor 
was  any  notice  of  this  fond  taken  in 
the  Wills  of  B.  and  her  hasband, 
and  B.  being  the  survivor,  made  a 
general  disposition  of  all  her  per- 
sonal estate  in  favour  of  if.  A., 
though  still  unmarried,  held  abso- 
lutely entitled  to  the  stock.  Scawen 
v.  Blunt.  Page  294 

4.  Husband  under  the  circumstances 
decreed  to  procure  his  wife  to  join 
in  a  surrender  of  copyhold  estate. 
Stephenson  v.  Morris.  474 

See  Ward  of.  Court. 

BIDDINGS  (Opened). 

The  rule,  tbajt  an  advance  of  10/.  per 

cent,     entitles   the    party  -to    open 

biddings,  not  to  prevail  in  future. 

Andrews  v.  Emerson.  420 

JILL  of  EXCHANGE. 

1.  Bills,  in  lieu  of  which  other  bills 
are  given,  if  permitted  to  remain 
with  the  holder,  and  the  latter  bills 
are  not  paid,  may  be  enforced.  Ex 
parte  Barclay.  597 

2.  Notice,  that  a  bill  is  dishonored, 
to  effect  a  discharge,  most  come  di- 
rectly from  the  holder.  Ex  parte 
Barclay.  597 

JON D. —See  Agreement,  11. 

C. 

CHANCERY  (Court  of). 
See  Prohibition,  3. 

CHARGE  and  DISCHARGE. 

1.  Executor,  charged  by  his  answer, 
not  permitted  to  discharge  himself 
by- his  affidavit  of  payments  to  the 
testator  in  his  life.  Ridgeway  v. 
Darwin.  404 

2.  Admission  of  the  receipt  of  sums, 
wbic[i  sums  he  had  paid,  &c.  a  good 
discharge.  405 

3.  A  party  charged  by  his  answer  or 
examination  cannot  discharge  him- 
self by  it,  unless  the  whole  is  stated 
as  one  transaction ;  as,  that  on  a  par- 
ticular day  he  received  a  sum,  and 
paid  it  over:  not,  that  upon  a  par- 
ticular day  he  received  a  sum ;  and 
on  a  subsequent  day  he  paid  it  over. 
Tnompmm  v\  Lambe.  587 . 


CHARGE  on  REAL  ESTATE. 

8ee  Assets  (  Equitable  ).  Assets  (  Mar- 
shalled). 

CHARITY.— See  ante,  Vol.  I,  464. 

1.  Upon  a  re-hearing  of  that  part  of 
the  decree,  which  relates  to  the 
charity,  the  decree  was  affirmed: 
the  Lord  Chancellor  collecting  the 
result  of  the  authorities ;  that,  where 
there  is  a  general  indefinite,  purpose, 
not  6xing  itself  upon  any  object,  the 
disposition  is  in  the  King  by  sign 
manual;  but,  where  the  execution 
is  to  be  by  a  trustee,  with  general 
or  some  objects  pointed  out,  there 
the  Court  will  take  the  administra- 
tion of  the  trust  The  costs  of  all 
parties  were  given  put  of  the  fund  aa 
between  attorney  and  client  Mog- 
gridge  v.  ThackwelL  Page  36 

2.  Formerly  a  portion  of  the  residue 
of  every  man's  estate  was  applied  in 
charity  by  the  ordinary.  69 

3.  If  the  general  substantial  intention 
of  a  Will  is  charity,  the  failure  of 
the  particular  mode  shall  not  defeat 
it :  but  the  law  will  substitute  another 
mode.  60 

4.  See  The  Attorney  General  r.  An- 
drew, ante.  Vol.  Ill,  633.  A  com- 
promise, applying  part  of  the  fund 
to  an-  establishment  at  St.  John'* 
College  t  Oxford,  with  which  the 
Merchant  Taylors'  Company  are  con- 
nected, and  giving  the  rest  to.  the 
next  of  kin,  was,  the  Attorney  Gene- 
ral consenting,  established  by  de- 
cree. Andrew  v.  The  Master  and 
Wardens  of  the  Merchant 
Company. 

5.  Bequest  in  trust  for  the  poor  inha- 
bitants of  several  parishes;  to  be 
applied  at  times  ana  in  proportions, 
ana  either  in  money,  provision,  phy- 
sio or  cloaths,  as  the  trustees  think 
fit  The  fund  being  very  consider- 
able in .  proportion  to  the  objects, 
the  application  was  upon  the  prin- 
ciple of  cy  pres  extended  for  the  be- 
nefit of  the  same  objectsto  purposes 
not  expressly  pointed  out  by  the 
Will;  instruction  and  apprenticing 
of  children;  against  the  claim  of  the 
next, of  kin.  The  Bishop  of  Hereford 
v.  Adams.  3*24 
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CH  ARITY— cont  hmed. 

6.  An  increase  of  the  revenues  of  a 
charity  applied  for  the  benefit  of  the 
charity.  Ex  parte  J  or  tin.    Page  340 

7.  Request  to  poor  relations  sustained 
as  a  charity.    White  j .  White.       423 

8.  In  charity  eases  the  Court  often 
gives  the  relators  cost*  beyond  the 
taxed  costs.  425 

9.  Residuary  bequest  for  the  purpose 
of  edaoating  and  bringing  up  poor 
children  in  the  Roman  Catholic  faith 
void.  The  fund  does  not  go  to  the 
next  of  kin;  but  is  in  the  disposi- 
tion of  the  Crown  to  some  other 
charitable  use  by  sign  manual*  Cary 
v.  Abbot.  490 

CHILD. 

The  word  "  children,"  legally  con- 
strued, is  confined  to  legitimate 
children.  458 

See  Devise,  3.    Guardian.    Revo- 
cation, 1. 

CLERGVMAN. 

K  An  agreement  in  1800  for  a  lease 
of  a  farm  to  a  clergyman  for  the 
purpose  of  occupation  is  void  under 
the  statute  21  Hen.  VIII.  c.  13. 
Morris  v.  Preston.  547 

2.  -Whether  a  clergyman  buying  a 
lease,  as  property,  or  taking  it  by 
devolution  of  law,  as  next  of  kin,&c. 
is  within  the  statute  21  Hen.  VIII. 
e.  13,  Quaere.  556- 

See  Ward  of  Court. 

COMMAND  of  EAST  INDIA  SHIP 
(  Sale  of  ). — See  Illegal  Contract. 

COMMISSION  of  LUNACY. 
•  See  Lunatic* 

COMMISSION       to        EXAMINE 
ABROAD.— See  Practice,  9. 

COMMITTEE.— See  Lunatic,  3. 

COMMON  op  PASTURE. 
See  Injunction,  2. 

CONSIDERATION. 

See  Agreement,  1.  Auction,  I.  Juris- 
diction,  X.    Power  of  Attorney. 

CONTEMPT. 

See  Practice,  4.    Privilege,  1-  Pro- 
hibition, 1,  2.    Ward  of  Court. 


CONTINGENCY, 

Contingent    interest     devisable,    &r. 

Page  309 

CONTRACT.— See  Agreement. 

CONTRACT  (  Illegal  ). 

1.  ■  A  contract  for  sale  of  the  command 
of  an  East  India  ship  is  illegal ;  and 
therefore  cannot  be  enforced. by  sait 
npon  the  equity  against  the  fond 
paid  by  the  Company  as  a  compen- 
sation, under  the  regulation  of  1796, 
to  restrain  the  practice  in  future. 
Thomson  v.  Thomson.  470 

2.  Upon  a  contract  for  smuggled  goods, 
though  they  are  received,  the  money 
cannot  be  recovered.  So  opon  an 
illegal  insurance  contrary  to  the  Aft 
•f  Parliament,  though  the  money 
was  received  by  the  broker,  k  can- 
not be  recovered.  473 

CONVERSION  of  ESTATE. 
See  Estate. 

COPYRIGHT. 

1.  The  Court  will  not  act  either  by 
giving  an  injunction  or  an  account, 
even  upon  a  submjasion  in  the  an- 
swer, upon  a  publication  of  such  a 
nature  that  an  action  could  not  be 
maintained.  Walcott  v.  Walker.       1 

2.  Injunction  against  an  invasion  of 
copyright,  depending  upon  the  ef- 
fect of  an  agreement,  refused  till 
recovery  in  an  action.  IValcott  t. 
Walker.  1 

COSTS. 

Costs  entirely  in  the  sound  discretion 

of  the  Court.  9 

See  Charity,  8.    Mortgage,  2.   A« 

Exeat  Regno,  2,   4.     Prochdn 

Amy.  . 

COURT  of  CHANCERY. 
See  Prohibition,  a 

COURT  of  EQUITY. 
See  Jurisdiction. 

COVENANT.— See  Satirfmction,  a 

CREDITOR  and  DEBTOR. 
See  Devise,  2, 


CREDITORS,   JOINT    and  SEPA- 
RATE.—Sec  Bankrupt,  *L 
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CROWN  (The). 

See  Charity,  1.    Escheat. 

CY  PRES.— See  Charity.    Power,  3. 

D. 

■ 

DEKTOR  and  CREDITOR. 

SeeDevUe,  2.    Privilege. 

DEBTS.—See  Assets  (Marslialled).  In- 
terest, Insurable. 

DECREE.— See  Practice,  7,  8. 

DEED.— Sec  Jurisdiction,  1. 

DEMURRER. 
Bill    alleging    fraud    as    to    quantity 
and  quality  of  goods  sold,  not  dia- 
.  covered  till  they  were  exported  to 
America;    that  they   were   sold    in 
consequence  at  a  loss ;  and  the  Plain- 
tiff being  threatened  with  an  action 
paid  the  original  price  according  to 
the  contract,  under  a  protest,,  that 
he  would  seek  relief  in  Equity ;   and 
praying  an  account  and  payment  in 
respect  of  the  loss,  and  a  commis- 
sion to  America.     Demurrer  allow- 
ed.    JKempm  v.  Pryor.  Page  237 
See  Witness,  1. 

DELIVERING  up  INSTRUMENTS. 
See  Annuity,  fU    Power  of  Attorney. 

DEPOSITIONS.— See  Practice,  5. 
DESCENDANTS.— See  Issue. 
DESTRUCTION.— See  Injunction,  7. 

DEVISE. 

1.  Every  devise  of  land  must  of  ne- 
cessity, be  specific;  whether  in  par- 
ticular or  general  terms:  otherwise 
as  to  personal  property.  147 

2.  A  provision  by  Will  effectual  in  law 
or  in  equity ;  for  payment  of  credi- 
tors is  not  within  .the  statute  of 
Fraudulent  Devises,  323 

3.  By  the  common  law  a  man  could 
not  by  testamentary  disposition  affect 
his  lands  or  the  guardianship  of  his 
children.  370 

■ 

See  Assets  (  Marshalled  ).     Contin- 
gency.   Frauds  (  Statute  oj),  2. 
Revocation.  Trust  (Resulting),  3. 
.  WiU. 


DISCHARGE.— SeeBill  of  Exchange,  2. 
Charge. 

DISCLAIMER. 

A  Defendant  cannot  get  rid  of  a  dir- 
claiuier  without  a  strong  case  on 
affidavit.    Setony.  Slade.    PageW 

DISCO V  ERY.— See  Witness ,  U 

DOWER. 

1.  A  purchaser  cannot  protect  himself 
against  a  claim  of  dower  by  a  term 
attendant  upon  the  inheritance,  un- 
less he  has  procured  an  assignment. 
Maundrell  v.  Maundrell.  687 

2.  Husband  having  a  power  of  appoint- 
ment, paramount  the  right  to  dower, 
in  default  thereof  to  himself  for  life,, 
remainder  to  his  right  heirs,  if  the 
power  could  have  effect,  yet  a  pur- 
chaser taking  by  a  conveyanoe  adapt- 
ed to  pass  the  interest  in  the' estate, 
as  a  limitation,  of  the  fee,  was  held 
to  take  in  that  way,  not  by  way  of 
appointment*  and  therefore  subject 
to  dower.     Maundrell  v.  MaundretL^ 

687 

3.  At  law  all  terms  are  considered  as 
terms  in  gross ;  and  therefore  with* 
out  regard  to  the  purpose  prevent  a 
dowress  from  any  legal  benefit  from 
recovery  iu  dower;  for  she  recovers 
with  stay  of  execution  during  the 
term.  But  equity  regards  the  pur- 
pose, for  which  the  term  is  created 
and  subsists;  and  if  only  for  the 
benefit  of  the  owner  of  the  inherit* 
ance,  it  is  considered  part  of  the  in* 
heritauce:  not  absolutely  merged, 
but  so  attendant  as  to  accompany  it 
and  every  right  and  interest  growing 
out  of  it t>y  operation  of  law  or  agree- 

.  ment.  Not  to  be  used  therefore 
against  the  owner  of  the  whole  or 
auy  part  of  the  inheritance:  every 
description  of  ownership  ^having  a 
use  iu  the  term  commensurate  with 
tue  interest  in  the  inheritance.  When 
dower  arises  therefore,  the  term  in 
a  proportion  is  as  much  attendant 
upon  thai  interest  as  during  the  hus- 
band's life  upon  the  inheritance ;  and 
protects  it  against  either  heir  or  pur- 
chaser. 677 

DRLRY-LANE  THEATRE.    * 

Sue  Theatre. 
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EAST  INDIA  SHIP. 

See  Contract  ( IUagal ). 

EDUCATION.— See  Maintenance. 

a 

ELECTION. 

The  heir  claiming  under  a  Will,  and 
aganst  it  a  copyhold  estate  unsur- 
rendered, put  to  his  election.  Pet- 
timard  v.  Prescott.  Page  540 

See  Fronds  {Statute  of),  2.  Will,  5. 

EQUITABLE  ASSETS. 
See  AsssU  (  Equitable ). 

EQUITABLE  WASTE. 
See  Injunction,  7. 

ESCHEAT. 

The  ordinary  rule  for  the  Crown  to 
give  a  lease  to  the  party  discovering 
an  escheat  71 

ESTATE  (  Conversion  of  ). 

1.  Upon  the  construction  of  a  deed  for 
the  purpose  of  a  partnership  real 
estate  held  to  be  converted  out  and 
out  into  personal.  Ripley  v.  Water- 
worth.  425 

2.  General  principle,  that  whore  a  per- 
son dealing  upon  his  own  property 
only  has  directed  a  conversion  for  a 
particular  purpose,  or  out  and  out, 
but  the  produce  to  be  applied  to  a 
particular  purpose,  when  the  pur- 
pose fails,  the  intention  fails;  and  this 
Court  regards  him  as  not  having  di- 
rected the  conversion.  435 

3.  Property  held  converted  under  the 
effect  of  a  contract  by  relation; 
though  the  actual  conversion  de- 
pended on  a  contingency,  not  in  tbe 
option  of  the  owner;  and  did  not 
take  place  during  his  life.  43G 

4.  Real  estate  purchased  with  a  part- 
nership fund  held  to  have  descended 
to  the  heir  against  the  claim  of  the 
residuary  legatee.  Ripley  v.  Water- 
worth.  453 

ESTATE  for  LIFE. 

Devise  of  "  my  copyhold  estate  at 
"  P.  consisting  of  three  tenements, 
"  and  now  under  lease,"  M. :  but 
not  specifying  for  what  interest :  an 


ESTATE  for  LIFE— continue*. 

estate  for  life  only  passes.  Petthrard 
v.  Prescott.  Page  540 

Seo  Articles. 

ESTATE  (Personal). 

See  Devise,  1.    Exoneration,  1. 

ESTATE  PUR  AUTER  VIE. 

1.  The  interest  hi  an  estate  pur  muter 
vie  to  a  man,  his  executors,  adminis- 
trators, and  assigns,  beyond  the 
debts,  belongs  to  those,  who  are 
entitled  to  "the  personal  estate.  Tbe 
executor  was  therefore  held  a  trustee 
for  the  residuary  legatees.  Ripley  i. 
Waterwortk.  425 

2.  Tenant  pur  duter  vie  made  a  lease 
for  years ;  and  died  duHng  that  leasf , 
living  the  Cestui  que  vie.  The  lessee 
for  years  would  take  ibe  estate  itself. 

442 
ESTATE  (Real). 

See  Assets  (  Marshalled). 

ESTATE  TAIL .^See  Article*. 


ESTOVERS.— See  Inr 


EVIDENCE. 

1.  Parol  evidence  admissible  to  rebut 
a  presumption ;  withojut  regard  to  the 
nature  of  it;  as,  whether  a  mere 
casual  conversation  with  a  stranger, 
or  between  the  parties  and  upon  the 
subject;  or  whether  at  the  time  of 
the  transaction,  previous  or  subse- 
quent But  those  circumstances  are 
very  material  with  reference  to  tbe 
weight  and  efficacy  of  it.  Trimmer 
r.  Bayne.  508 

2.  Where  the  executor  is  trustee  of 
the  residue  for  tbe  next  of  kin,  parol 
declarations  previous  and  subsequent 
to  the  will,  as  well  as  at  the  time, 
are  admissible  :  but  their  weight  and 
efficacy  very  different.  518 

See  Agreement,  2,  4, 6.      Satisfac- 
tion, 2.     Trust  (  Remitting  ),  2. 

EXAMINATION. 

See  Charge  and  Discharge,  3. 

EXECUTOR, 

1.  Executors  charged  with  interest 
upon  balances  in  their  hands.  Lomg- 
more  v.  Broom.  124 

2.  The  Court  wiH  protect  ant  executor 
in  doing  what  it  wouldordeA      150 
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EXECUTOR— continued. 

3.  Transfer  by  an  executor,  a  clear 
misapplication  of  assets,  immediately 
after  the  death,  to  secure  a  debt  of 
the  executor  and  future  advances, 
under  circumstances  of  gross  negli- 
gence, though  not  direct  fraud,  set 
aside  by  general  legatees.  Hill  v. 
Simpson.  Page  152 

4.  In  many  respects  and  for  many  pur- 
poses third  persons  may  consider 
executors  absolute  owners.  166 

6.  Power  of  disposition  generally  inci- 
dent to  an  executor-  166 

6.  One  executor  and  trustee  charged 
under  the  circumstances  with  a  loss 
occasioned  by  joining  in  the  sale  of 
stock ;  the  other  having  received  all 
the  money  and  absconded.  Chambers 
▼.  Minchin.  186 

7.  General  rule,  that  executors  joining 
in  a  receipt  are  all  chargeable:  in 
the  case  of  trustees,  only  the  person 
receiving  the  money.  The  reason  of 
the  distinction.  The  Lord  Chancellor 
disapproved  the  relaxation  iu  favour 
of  executors  of  that  rule.  198 

8.  -At  law  the  appointment  of  an  exe- 
cutor is  a  gift  of  every  thing  not  dis- 
posed of.  .     2*28 

See  Charge  and  Discharge.  Evi- 
dence, 2.  Exoneration.  Occu- 
pancy, 1 ,  8.  Trust  (  Resulting  ), 
1,2.    Tmstee,3. 

EXECUTORY  TRUST. 

See  Trust  (  executory  ). 

EXEMPTION.— See  Exoneration. 

EXONERATION. 

1.  To  exempt  the  personal  estate  from 
the  debts  there  must  be  declaration 
plain  or  manifest  intention.  149 

2.  The  heir  of  a  purchaser  exonerated 
by  his  personal  aasets  from  a  mort- 
gage :  the  result  of  the  transaction 
being  a  personal  contract:  and  the 
personal  assets  therefore  the  primary 
fund.     Waring  v.  Ward.  332 

3.  No  exoneration  of  the  heir'  by  the 
personal  assets  of  a  party,  who  never 
personally  contracted  ;  or  not  origi- 
nally, but  only  a*  a  farther  security 
in  a  subsequent  transaction,  not  in- 
tended to  disturb  the  order  of  charge: 
as  the  transfer  of  a  mortgage;  or  the 


EXONERATION— continued. 

purchase  of  an  equity  of  redemp- 
tion :  even-  though  the  interest  is 
raised,  the  excess  follows  the  subject 
of  the  original  contract.  Page  336 
4.  Exoneration  of  the  heir  from  a 
mortgage,  the  personal  debt  of  the 
ancestor.    Ripley  v.  Waterworth* 

453 


F. 


FORECLOSURE.— See  Mortgage,  1. 

FRAUD. 

See  Agreement,  4,  15.      Auction,  1. 
Principal  and  Agent,  3. 

FRAUDS  (Statute  of). 

1.  Difference  between  the  6th  and 
6th  sections  of  the  Statute  of  Frauds. 

37* 

2.  Principle,  upon  which  instruments 
not  duly  attested  according  to  the 
Statute  of  Frauds  are  rejected,  and 
even  one  part  may  have  effect,, as 
to  the  personal  estate,  though  not  as 
to  the  real ;  not  even  raisiag  a  case 
of  Election.  375 

See  Agreement,  10,14.  Aweticn,2. 
Revocation,  3,  4,  8.   Will,  6. 

FRAUDULENT  DEVISES  (Statute 

of). 

See  Devise,  2. 

FUNDS  (Public). 

See  Assets  (  Conversion  of),  2,  3. 


G. 


GAME.— See  Trustee,  X 

GUARDIAN. 

1.  The  proper  application  to  change  a 
Guardian  is  by  petition.  Ex  parte 
The  Earl  of  Ilchester.  348 

2.  The  testator,  married,  but  not  then 
having  children,  gave  the  guardian- 
ship of  all  his  daughters  born  or  to 
be  born  to  his  wife,  and  of  all  his 
sons  hereafter  to  be  born  to  his  wife 
and  his  brother  or  the  survivor.  The 
guardianship  extends  to  all  the  chil- 
dren by  that  or  a  future  marriage. 
Em  parte  The  Bar  I  of  Ilchester.    348 
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GUARD!  AN— wntinued. 

3.  Testamentary  appointment  of  Guar- 
dian not  revoked  by  a  subsequent 
testamentary  appointment,  not  exe- 
cuted according  to  the  Statute,  and 
not  directly  importing  revocation. 
Ex  parte  The  Earl  of  Ilchester. 

Paye  348 
See  Demise,    3.      Revocation,    4. 
Trustee,  1. 

H.     • 

HEIR. 

See  Agreement,   13.     Election.    Ex- 
oneration, 2,  3.  Infant.  Trustee,  3. 

HUSBAND. 

See  Baron  and  Ftmc^  Ward  of  Court. 


I. 


ILLEGAL  CONTRACT. 

.  Sea  Contract  ( Illegal ). 

INADEQUATE  CONSIDERATION. 

Stt  Auction,  1. 

INCLOSURB.— See  Injunction,  2. 
INDORSER.— See  Bill  of  Exchange,  2< 

INFANT. 

Sale  decreed,  or  a  Receiver:    where 
evidently  for  the  benefit  of  the  In- 
fant Heir,  to  avoid  the  Parol  de- 
<  niurrtng.       Mould     v.    Williamson. 

•ill,  n. 
See  Maintenance. 

INJUNCTION. 

1.  Injunction  not  binding  upon  a  per- 
son not  a  party  in  the  cause.         456 

2.  Injunction  obtained  on  affidavits 
against  catting  and  pasturing  Cattle. 
in  aWood ;  the  Plaintiff  praying  the 
injunction  as  tenant  in  fee,  or  as 
Lord. of  the  Manor  inclosing  under 
the  Statute :  the  Defendants  denying 
the  former  title :  as  to  the  latter 
claiming  common  of  pasture  and 
estovers ;  and  stating,  that  after  the 
mclosure  sufficient  common  of  pas- 
tare  would  not  be  left;  the  Plaintiff 
having  before  the  bill  Hied  been  non- 
suited in  an  action  of  trespass;  and 
entered  into  an  agreement  with  some 


INJ  UNCTION— conHmued. 

of  the  tenants.  Tbe  injunction  dis- 
solved upon  the  answer.  Whether 
the  original  and  new  affidavits  could 
be  read  in  such  a  case,  Quare.  Han- 
son v.  Gardiner.  Page  305 

3.  Lessee  committed  waste  by  opening 
a  mine,  and  continued  the  work  into 
other  land  of  the  lessor,  not  com- 
prised in  his  lease.  Injunction  as  to 
both.  -303 

4.  Injunction  in  the  case  of  trespass  to 
prevent  irreparable  mischief.       308 

6.  Injunction  in  the  case  of  trespass  to 
prevent  the  multiplicity  of  sett*.  310 

6.  No  injunction  upon  belief  of  an  in- 
tention to  cut  timber.  417 

7.  Injunction  between  tenants  in  com- 
mon against  destruction :  not  against 
pure  equitable  waste.  Hah  v.  Tho- 
mas. 689 

See  Copyright,  1,  2. 

INSURABLE  INTEREST. 
See  Interest. 

INSURANCE  (Illegal). 
See  Contract  (Illegal),  2. 

INTEREST. 

See  Agreement,    11.      Executor,  1. 
Legacy,  I. 

INTEREST,  CONTINGENT. 

See  Contingency. 

INTEREST,  INSURABLE. 

Arrears  of  annuity,  or  any  other  debt 


insurable. 


m 


INTEREST,  VESTED.— See  ffanat. 

ISSUE. 
Though  the  word  "  Issue  *  will  com- 
prehend  all  descendants,  upon  the 
particular  construction  of  this  Will 
it  was  confined  to  children.  Sibfof 
v.  Perry.  n        622 

J. 

JOINT  CREDITORS. 
See  Bankrupt,  7. 

JOINT  TENANT.— See  Verting,  1,4. 

JURISDICTION. 

)•  The    ancient  jurisdiction    of  this 
Court  not  destroyed  by  the  assumed 
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JURtSDICTION— continued. 

jurisdiction  of  Co  arts  of  Law  dis- 
pensing with  Profert,  and  permitting 
averment  of  a  consideration  not  in 
the  deed.  Page  19 

2.  The  extension  of  the  jurisdiction  of 
Conrts  of  Law  in  modern  times  to 
caves,  that  formerly  were  subjects  of 
equitable  jurisdiction  exclusively,  has 
not  destroyed  the  jurisdiction  of 
Courts  of  Equity.  249 

3.  Equitable  jurisdiction  to  grant  an 
injunction*,  or  order  an  instrument  to 
be  delivered  up  ;  though  it  might  be 
the  subject  of  an  action.  Discretion- 
ary, whether  an  issue  or  an  action 
shall  be  directed  or  permitted.  Jet- 
vis  r.  White.  413 

See  Annuity,  2.    "Power  of  Attor- 
ney.   Prixe. 


K. 


KINO  (  The).— See  Charity,  1. 


L. 

LACHES. 

See    Account,   1.      Principal  and 
Agent,  3. 

LANDLORD  and  TENANT. 

See  Injunction,  2,  3.    Lessor  and 
Lessee.    Principal  and  Agent,  3. 

LEGACY. 

1.  In  all  cases  of  legacy  interest  only 
from  the  end  of  a  year  from  the 
death ;  unless  otherwise  directed  : 
the  old  rule,  depending  upon  the 
fund,  as  productive  or  barren,  being 
exploded.  97 

2.  Whether  a  sum  of  money  directed 
to  be  placed  oat  to  produce  an  an- 
nuity is  to  be  considered  aa  legacy 
or  aunuity  with  reference  to  the  time 
of  payment,  Quote.  97 

3.  Under  a  residuary  bequest  to  the 
legatees  in  proportion  to  their  lega- 
cies all  legatees,  pecuniary  and  spe- 
cific, even  of  rings,  &c.  not  expressly 

.  or  by  implication  excluded,  were 
held  entitled:  So  annuitants,  if  they 
Lad  not  been  excluded  upon  the 
construction  of  the  whole  wdL  Nan- 
nock  ?.  Uortom.  391 


LEGACY— continued. 
4.  A  charge  of  legacies  held  a  charge 
of  annuities.  Page  492 

See  Annuity,  5,  6.   Devise,  1.  Sm- 
tisfaction,  2. 

LEGITIMATE  CHILD.— See  Child. 

LESSOR  and  LESSEE. 

1.  Whether  a  lease  for  seven,  fourteen, 
or  twenty-one,  years,  is  determinable 
at  either  of  the  intervening  periods, 
at  the  option  of  both  parties,  or  of 
the  lessee  only,,  nothing  being  ex- 
pressed as  to  that,  Quart.  Dmnm  r. 
Spurrier  (•).  231 

2.  The  relief  in  respect  of  expenditure 
junder  an  erroneous  opinion  of  title 
or  an  expectation  of  a  larger  inte- 
rest, or  that  the  enjoyment  would 
not  be  disturbed,  with  the  know- 
ledge and  permission  of  the  other 
party,  requires  a  ease  of  bad  faith 
clearly  made  out.  In  this  instanee 
it  failed  for  want  of  evidence.  Damn 
v.  Spurrier.  231 

See  Injunction,  2,  3. 

LIMITATION  of  ACCOUNT. 

See  Account,  1. 

LITERARY  PROPERTY. 

See  Copyright. 

LORD  of  MANOR. 
See  Injunction,  2. 

LORDS.— See  Appeals. 

LUNATIC. 

1.  A  person,  having  an  interest  under 
a  contract  with  the  lunatic,  permitted 
to  traverse.    Ex  parte  Halt        261 

2.  The  Lord  Chancellor  inclined  to 
quash  the  injunction :  the  Commis- 
sion not  having  been  executed  near 
the  place  of  abode  ;•  and  an  Order, 
that  the  lunatic  should  have  due  no- 
tice,, having  been  disobeyed.  En 
parte  HalL  261 

3.  The  old  rule,  that  the  next  of  kin  of 
a  lunatic,  if  entitled  to  Jlis  estate 
upon  his  death,  was  not  to  be  Com- 
mittee of  the  person,  is  not  now  ad- 
hered to.  Ex  parte  Cockayne.      601 

M. 

MAINTENANCE. 

A  large  allowance  for  maintenance 
and  education  ordered  under  eireum- 

(*)  Seethe  note,  ante,  page 296. 
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MAINTENANCE— continued.  \ 

stances;    bat  with  relactance.    Ex 
parte  Petre.  Page  403 

MARRIAGE. 

The  expression  "  without  being  mar- 
u  ried  "  in  a  Will  construed  accord- 
ing to  the  common  acceptation 
M  without  having  ever  been  mar- 
••  ried.*  468 
8ee  Revocation,  l. 

MARRIAGE  ARTICLES. 

See  Articles. 

MARSHALLING. 

See  Assets  (marshalled). 

MINE. — See  Injunction,  3. 

MORTGAGE. 

1.  No  order  under  the  Stat.  7  Geo.  IF, 
c.  20,  s.  2 ;  the   bill  not  being  con- 

.  iined  to  a  mere  foreclosure ;  but  in- 
cluding also  another  subject  Bas- 
tard t.  Clarke.  489 

%  Mortgagee,  though  entitled  to  coats 
in  general,  deprived  of  costs  occa- 
sioned bj  improper  conduct;  and 
even  compelled  to  pay  costs.  Detil- 
im  v.  Gale.  583 

See  Agreement,  11. 


N. 


NE  EXEAT  REGNO. 

1.  Writ  of  Ne  exeat  Regno  issues  in  the 
ease  of  alimony ;  but  only  for  sums 
actually  due  and  costs.  Shaftoe  v. 
Shoftoe.  171 

%  Writ  of  Ne  exeat  Regno  issues  in  the 
ease  of  alimony ;  but  only  for  sums 
actually  due :  vis*  arrears  and  costs. 
Dawson  y.  Datoton.  173 

8.  Analogy  between  the  writ  of  Ne 
exeat  Regno  and  bail.  174 

4.  Writ  of  Ne  exeat  Regno  for  arrears 
of  alimony  and  costs.  Oldham  v. Old- 
ham. 410 

6.  Affidavit  for  a  writ  of  Ne  exeat  Regno 

'  must  state  an  intention  to  go  abroad.; 
that  the  Defendant  win  hide  himself 
ja  not  sufficient.  It  must  be-  posi- 
tive, that  he  is  going  abroad,  or  to 
tome  declaration,  that  he  is,  by  him- 
self, not  a  third  person.  Ols&am  v. 
OUkmm.  410 

6>  To  obtain  a  writ  of  Ne  exeat  Regno 
the  affidavit  must  be  pwttfre  as  to 


NE  EXEAT  REGNO— continued. 
the  intention  to  quit  the  kingdom,  or 
declarations  to  that  effect.  It  is 
sufficient,  that  the  debt  will  be  en- 
dangered, without  stating,  that  it  is 
to  avoid  the  jurisdiction.  Etches  v. 
Lance.  Page  AM 

7.  Ne  exeat  Regno  a  high  prerogative 
writ.  417 

NEXT  of  KIN. 

See  Trust  (  Resulting  ),  1. 

NOTICE.— See  Bill  of  Exchange,  2. 

O. 

OCCUPANCY. 

1.  Executor  may  be  a  special  nccv- 
pant.  •  440 

2. Requisites  to  occupancy;  a  vacant 
possession,  and  a  tilling  up  of  it 
by  some  person,  who  meant  to  oc- 
cupy. 442 

3.  No  special  occupancy  of  a  rent; 
being  an  incorporeal  hereditament: 
but  if  the  heirs,  &c.  are  named  in 
the  grant,  the -executor  is*  said  to  be 
quasi  occupant. ;  448 

OFFICER.— See  Privilege,  1,  4. 

P. 

PARENT  and  CHILD. 

See  Bankrupt,  1.     Satisfaction,  1. 

PAROL  DEMURRING. 

See  Assets  (marshalled).     Infant. 

PAROL  EVIDENCE. 

See  Agreement,  2,  4,  5.     Evidence. 

PAROL  REVOCATION. 

See  Revocation,  9,  8. 

PARTITION.— See  Revocation,  13, 14. 

PART-PERFORMANCE. 

See  Agreement,  14,  15. 

PARTY. 

Defect  of  parties  :  Defendant  being 
liable  to  another  suit.  11 

See  Injunction,  1. 

PASTURE  (Common  of). 
See  htjundtion,  2. 

PENALTY.— See  Agreement,  1 1. 

PRR90NAL  ESTATE- 
.    See  Dense,  1.    MxQ**r*t*m,  i» 
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PLEADING. 

See  Disclaimer,  1.    Jurisdiction,  1. 

PORTION.— See  Satisfaction,  2,  3. 

POWER. 

1.  Bequest  to  executors  in  trust  that 
they  shall  pay,&c.  onto  and  amongst 
the  testator's  two  brothers  and  his 
sister,  or  their  children,  in  such 
shares,  <fcc.  and  at  such  times,  &c. 
as  the  trustees,  or  the  major  part 
or  the  survivor,  his  executors,  Sic. 
shall  think  proper.  All  the  children 
living  at  the  Heath  of  the  testator 
held  entitled  with  the  parents,  per 
capita :  the  Court  not  having  a  dis- 
cretion. Longmorev.Broom.  Page  124 

2.  Bequest  \o  A.  or  B.  void  for  un- 
certainty :  if  at  the  discretion  of  C, 
good.  128 

3.  Settlement  in  pursuance  of  arti- 
cles, previous  to  marriage,  to  cou- 
vey,  to  the  use  of  the  husband  for 
life ;  remainder  to  wife  for  life ;  re- 
mainder upon  trust  to  convey  unto 
and  amongst  all  and  every  or  any  of 
the  children  in  such  parts  and  pro- 
portions, &c.  as  the  husband  and 
wife. or  ^be  survivor  «hould  by  deed 
or  writing  with  or  without  power  of 
revocation,  or  by  Will  appoint :  in 
default  of  appointment,  to  the  first 
and  other  sons  in  tail  male;  remain- 
der, subject  to  trusts  that  failed,  to 
the  heirs  of  the  husband.  A  joint 
appointment  by  deed,  subject  to  a 
proviso  for  revocation  and  re-ap- 
pointment by  the  husband  and  wife 
and  the  survivor,  well  revoked  by 
the  wife  surviving;  and  by  the  same 
deed  a  re-appointment  to  the  daugh- 
ter and  two  sons  successively  for 
life,  with  remainders  in  tail  to  the 
grand-children,  and  the  ultimate  re- 
mainder to  the  daughter  in  fee,  void 
for  the  excess  beyond  the  power, 
viz.  the  estates  to  the  grand-chil- 
dren, and  the  ultimate  limitation 
upon  them  to  the  daughter;  and  the 
principle  of  Cy  pres  not  applicable ; 
all  beyond  the  life  estates  of  the 
children  therefore  to  go  as  in  de- 
fault of  appointment  Brudenell  v. 
Ehces.  382 

4.  Investment  of   stock  directed    in 
trust  to  pay  tho  dividends  to  the 


POWER— continued. 

testator's  son  for  life ;  and  after 
death  to  transfer  part  of  the  capital 
according  to  his  appointment:  an  in- 
terest for  life  only,  with  a  power* 
Nanuock  v.  Horton.  Page  391 

6.  Power  of  appointment  not  executed 
by  a  Will  having  no  reference  to  the 
power  or  the  subject  of  it;  and  the 
Court  will  not  inquire  into  tha  cir- 
cumstances of  the  property.  Ateft- 
nock  v.  Horton.  391 

6.  Where  a  particular,  limited,  interest 
and  a  power  concur,  .though  the 
latter  alone  might  amount  to  an  ab- 
solute gift,  they  are  distinct.        898 

7.  Distinction  between  a  power  and 
absolute  property.  A  power,,  un- 
less executed,  not  assets  for  debts. 
Holmes  v.  Cog kill.  *  499 

8.  Power  executed  by  Will,  butafteiv 
wards  discharged;  and  a  new  power 
created.  A  subsequent  codicil  will 
not  by  the  mere  effect  of  republish* 
ing  the  Will  be  an  execution  of  the 
power.     Holmes  v.  Cogkill.  499 

9.  Though  the  rule  is  settled,  perhaps 
with  some  violation  of  principle,  but 
with  no  practical  inoonvenienee,  that 
equity  will  aid  a  defective  execution 
of  a  power,  the  want  of  execution 
cannot  be  supplied.  Holmes  v.  Cog* 
hill.  499 

10.  Limitation  to  such  nsea  as  A.  shall 
appoint;  and  in  default  of  appoint* 
ment  to  him  in  fee:  the  fee  is  in  hin| 
until  appointment.  683 

See  Dower,  2.     Revocation,  14. 

POWER  op  ATTORNEY. 

Power  of  Attorney  revocable,  and  in 
ordinary  cases  would  not  found  the 
jurisdiction  for  delivering  up  instru- 
ments: but  where  executed  for  va* 
luable  consideration,  this  Court  would 
not  permit  it  to  be  revoked.  28 

PRACTICE. 

1 .  Decree  for  execution  of .  a  trust  to 
pay  debts  against  the  trustees :  the 
other  Defendant  not  appearing,  upon 
process  to  sequestration.  Downesw. 
Thomas.  206 

2.  Order  to  amend,  not  served  or 
drawn  up,  does  not  prevent  m  mo- 
tion to  dismiss  the  bill  for  want  of 
prosecution*    Anonymous*  222 
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PRACTICE— continued. 
%.  Return  to  an  attachment  for  want  of 
appearance  "  Cepi  Corpus"  bat  from 
illness  and  infirmity  she  could  not 
be  removed:  a  messenger  ordered. 
Miles  v.  Lingham.  Page  230 

4.  An  infant  Plaintiff,  a  ward  of  the 
Court,  having  married,  proceedings 
•laid,  till  the  husband  shall  appear. 
BrummeU  v.  M'Pherson.  237 

.  6.  The  Court  refused  to  permit  depo- 
sitions in  the  French  language  to  be 
delivered  out  for  the  purpose  of 
being  translated.   Fauquier  v.  Tynte. 

292 

.  6.  Though  the  Court  orders  an  original 
Will  to  be  delivered  out  for  a  special 
purpose,  as  to  the  jurisdiction,  Quare. 

292 

.  7.  An  omission  in  a  decree,  if  per- 
fectly of  coarse,  supplied  on  motion. 
In  this  instance  the  common  direc- 
tion to  examine  ail  parties  upon  in- 
terrogatories being  omitted,  an  order 
was  made,  on  motion,  that  the  Master 
should  be  at  liberty  to  examine,  &c. 
Wallu  v.  Thomas.  202 

8.  An  omission  in  a  decree,  if  perfectly 
of  course,  supplied  on  motion :  viz. 
in  the  usual  decree  upon  a  creditor's 
bill  against  executors  the  direction 
for  an  account  of  the  personal  estate. 
Pichard  v.  Mattheson.  293 

9.  To  obtain  a  Commission  to  examine 
witnesses  abroad,  it  is  not  necessary 
to  state  the  points,  to  which  it  is  in- 
tended to  examine*  or  the  names  of 
the  witnesses.  fiougemont  v.  The 
Royal  Exchange  Assurance  Company. 

304 

'■    10.  Prerogative  probate  not  dispensed 

with  on  account  of  the  smallness  of 

the  sum.    Newman  v.  Hodgson,    409 

11.  Motion  by  Defendant  tor  inspec- 
tion of  letters,  referred  to  by  the 
Plaintiff's  depositions,  as  exhibits, 
refused,  with,  costs.    Wiley  v.  Pistor. 

411 

12.  Evidence  not  to  be  received  by  the 
Master,  after  he  has  settled  his  re- 

.    port     Thompson  v.  Lam  be.  5»7 

See  Biddings.  Disclaimer.  Guar- 
dian, 1.  Injunction,  1,2.  Party. 
Privilege. 

PREROGATIVE  PROBATE. 

See  Practice,  10.     . 


PRESUMPTION. 

Payment  ordered,  where  obc  psrty 
entitled  had  not  been  heard  of  for 
twenty  years,  upon  a  recognizance 
to  refund  in  the  event  of  a  claim. 
Bailey  v.  Hammond.  Page  590 

See  Evidence,  I.     Satisfaction,  2. 

PRINCIPAL  and  AGENT. 

1.  Payment  to  an  agent  is  payment  to 
the  principal.     Thomson  v.  Thomson. 

470 

2.  Bill  for  a  general  'account  lies 
against  a  solicitor  and  agent,  taking 
a  security  without  a  settlement  of 
accounts.  584 

3.  Accounts  opened,  and  a  general  ac- 
count decreed,  agaiust  an  agent,  who 
was  also  tenant  to  his  principal,  in 
respect  of  fraud.  The  character  of 
agent  accompanying  him  in  his  situa- 
tion, as  tenant,  deprives  him  of  the 
benefit  of  an  objection,  that  might 
be  competent  to  another  person ;  as 
the  laches  of  the  Plaintiff  in  not 
bringing  forward  the  demand  at  ao 
earlier  period.  The  decree  affirmed 
on  a  re-hearing.  Beaumont  v.  Bovlt- 
hee.  599 

4.  Accounts  settled  between  two  agents 
without  vouchers  upon  confidence 
not  to  be  considered  settled  against 
their  principal,  without  liberty  to 
surcharge  and  falsify.  617 

See  Prize. 

PRIVILEGE. 

1.  A  person  attending  under  a  sum- 
mons of  Commissioners  of  Bankrupt 
privileged  from  arrest.  Ordered, 
that  the  parties  arresting,  and  who 
had  lodged  detainers,  having  notice, 
should  discharge  him.  The  attorney 
having  undertaken  to  indemnify  the 
officers,  and  they  having  acted  under 
that,  guilty  of  a  contempt ;  and  or- 
dered to  pay  all  costs  out  of  pocket 
The  Lord  Chancellor  also  intimated, 
that  a  creditor  attending  to  prove  his 
debt,  though  not  under  a  summons, 
is  entitled  to  privilege.  Ex  parte 
King.  312 

2.  Party  attending  his  own  suit  privi- 
leged from  arrest.  314 

3.  Bankrupt's  privilege  from  arrest  in 
attendiug  the  Commissioners,  inde- 
pendent of  the  stat.  6  Geo.  U.     314 
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PRIVILEGE— continued. 

4.  A  bankrupt's  privilege  from  arrest 
extends  to  the  end  of  the  42d  day. 
Ordered,  that  the  Plaintiff  in  the 
action  should  discharge  him ;  and 
the  officer  having  acted  without  in- 
structions was  ordered  to  pay  the 
costs.  Ex  parte  Donlevy.  Page  317 
6.  Whether  a  deviation  by  a  bankrupt, 
returning  from  examination,  for  the 
purpose  of  leaving  his  books  at  the 
house  of  the  assignee,  will  deprive 
him  of  his  privilege,  Qucere.  Ex  parte 
Don  levy.  317 

PRIZE. 

The  appellant  from  a  decision  of  con- 
demnation by  the  Admiralty  Court 
is  not  bound  to  adhere  to  the  secu- 
rity given ;  but  may  follow  the  pro- 
perty or  the  proceeds  in  the  hands 
of  an  agent.  The  prize  jurisdiction 
extends  to  the  question,  whether  a 
person,  who  received  and  sold  the 
property,  received  it  as  consignee  for 
valuable  consideration,  or  as  prize 
agent.  A  prohibition  therefore 
against  a  monition  to  bring  in  the 
property  or  the  proceeds  was  re- 
fused.    Case  of  the  ship  Noysomhed. 

693 

PROBATE.— See  Practice,  10. 

PROCHEIN  AMY. 

The  Court  refused  a  Prochein  Amy  the 
costs  beyond  the  taxed  costs.  Osborne 
v.  Denne.  424 

PROFERT.— See  Jurisdiction,  I. 

PROHIBITION. 

1.  A  proceeding  upon-  a  bail-bond  in 
the  Marshalsea  Court,  assigned  ac- 
cording to  the  practice  of  that  Court 
te  one  of  the  officers,  is  not  a  pro- 
ceeding against  a  prohibition  restrain- 
ing the  original  actios,  so  as  to  incur 
a  contempt.    Jbeson  v.  Harris.     254 

2.  Whether  a  prohibition  issued  from 
the  Court  of  Chancery,  without  ap- 
plication in  Court,  upon  an  affidavit 
slating  merely,  that  the  cause  of 
action  arose  out  of  the  jurisdiction, 
not  adding,  that  foreign  plea  was 
tendered,  and  refused,  is  regular, 
Qtuere.  But  if  it  is  irregular,  any 
proceeding  against  it  is  a  contempt. 
The    party  ought  to   apply  to*  the 


PROHIBITION— continued. 

Court  to  supersede  it  The  form  of 
the  affidavit  to  be  altered  in  future* 
Iveson  v.  Harris.  Page  254 

3.  The  Court  of  Chancery  always  open : 
and  therefore  can  issue  a  prohibition 
in  the  Vacation.  251 

PURCHASE. 

See  Auction.    Dower,  1, 2. 


R, 


REAL  ESTATE. 

See  Assets  {marshalled)  1. 

RECOMMENDATION.— See  Trust,  1. 

RECOVERY. 

Estates  comprised  in  an  equitable  re* 
covery :  the  words  being  sufficiently 
comprehensive,  notwithstanding  an 
inferenee  against  ther  possession  of 
the  party  and  his  intention  to  include 
them  from  acts  done  under  a  jniscon- 
ceptiou  of  his  title.    Pigott  r.  Waller. 

fS 

RELATOR.— See  Charity,  8. 

RENEWAL. 
Grant  of  an  annuity  for  life  but  of 
tithes  leased  for  years,  with  covenant 
for  further  assurance.  'The  lessee 
afterwards  renewed  the  lease;  mar- 
ried ;  and  died.  Her  husband  ad- 
ministered ;  and  renewed  witfr  his- 
own  money.  The  annuity  is  a  charge 
upon  the  renewed  term,  generally ; 
and  the  grantee  is  not  bound  to  con- 
tribute to  the  eipence  of  renewaL 
Moody  v.  Matthews.  114 

RENT.— See  Occupancy,  3» 
REPRESENTATIVES. 

•see  jcaconeraswu • 

REPUBLICATION.,- See  WW,  X. 

RESIDUE. 

See  Stock.     Trust  (  Resulting  ),  1 ,  Z, 

REVOCATION.. 

V.  A  second  marriage  and  the  birth  of 
children,  the  wife  and  children  pro- 
vided for  by  settlement,  and  there 
being  children*  by  the  former  mar- 
riage, a  case  of  exception  from  the 
rule,  that  marriage  and  the  birth  of 
a  child  revoke  a  Will.  Ex  forte  The 
Earl  of  Ilchestew.  34S 


TABLE  OF   CONTENTS. 


REVOCATION— ooni{it«ecf. 
%  An  act  inconsistent  with  the  Will, 
though  by  some  accident,  indepen- 
dent of  the  Will,  it  fails  of  effect, 
is  a  revocation;  as  a  covenant  to 
make  a  feoffment  and  letter  of  attor- 
ney to  make  livery ;  bat  no  livery 
made.  Page  370 

3.  Parol  revocation  of  Will  before  the 
Statute  of  Frauds.  37 1 

4.  Previously  to  the  Statute  of  Frauds 
and  that  as  to  guardianship  any  de- 
claration, from  which  an  intention 
to  revoke  could  be  collected,  was 
sufficient.  371 

6.  Disposition  by  Will,  so  as  to  have 
legal  effect,  and  afterwards  another, 
by  which  the  former  would  be  re- 
voked, but  the  other  substituted; 
and  it  is  evident,  the  testator  did  not 
intend  revocation  for  any  other  pur- 
pose than  to  give  it  effect:  if  the 
second  instrument  cannot  have  the 
effect  of  disposition,  it  shall  not  be 
ft  revocation.  372 

6.  Where  the  act  is  valid  for  the  whole 
purpose,  but,  by  disability  of  the 
person  to  take,  or  some  matter  de- 
hors or  subsequent  to  the  Will  it  is 
ineffectual,  it  is  a  revocation.      373 

7.  A  Will  may  be  revoked  by  an  In- 
strument, not  attested  as  would  be 
required  to  give  it  effect.  Any  dis- 
position, that  would  by  the  instru- 
ment have  completely  put  an  end  to 
that  Will,  shall  have  that  effect, 
though  the  instrument  becomes  in- 
effectual by  any  accident  or  circum- 
stance dehors  the  Will.  374 

8.  The  rule  of  the  Civil  Law  required 
the  same  solemnity  to  annul  an  in- 
strument, that  was  necessary  to  its 
completion :  relaxed  by  Justinian  in 
certain  cases  as  to  the  revocation  of 
•Will.  The  rule  never  adopted  in 
its  full  extent  in  this  country.  Parol 
revocation  of  a  Will  good  before  the 
Statote  of  Frauds.  Parol  revocation 
of  agreements.  Different  solemni- 
ties by  that  Statute  for  the  framing 
and  the  revocation  of  Wills.    376,  7 

9.  Ground  of  the  cases  of  feoffment 
without  livery  and  bargain  and  sale 
without  enrolment  as  to  the  revoca- 
tion of  a  Will.  378 

10.  A  perfect  and  complete  Will,  in* 


REVOCATION— coarfmarest 

consistent  with  the  former,  is  a  revo- 
cation, though  the  devisee  may  never 
derive  benefit  from  it :  otherwise,  if 
defectively  executed  and  incapable 
as  a  Will.  Page  379 

11.  An  express  revocation,  if  only  sub- 
servient to  another  purpose,  for 
which  it  is  incompetent,  shall  not 
revoke.  379 

12.  Rule  of  the  Civil  Law :  "  Time 
**  prim  testamentum  rmmpitmr,  cum 
" posterms perfectum  est*  380 

13.  The  effect  of  revocation  in  eqoitj 
produced  by  an  agreement  for  parti- 
tion, in  such  a  manner  as  to  deprive 
the  testatrix  in  equity  of  any  inte- 
rest in  the  estate  devised ;  and  the 
devisee  disappointed  has  no  right  to 
compensation  from  the  heir.  The 
agreement  good  to  this  effect,  though 
it  cannot  be  precisely  executed ;  ad- 
mitting compensation :  Whether,  if 
abandoned,  the  Will  is  set  up  again; 
Quctre.  KnoUys  v.  Alcock.  558 

14.  Mere  partition,  whether  by  com- 
pulsion or  agreement,  is  not  a  revo- 
cation of  a  Will :  but  the  slightest 
addition,  as  a  power  of  appointment 
prior  to  the  limitation  of  the  uses, 
is  sufficient.  564 

See     Guardian,    3.      Power,    & 
Power  of  Attorney* 


S. 


SALES  by  AUCTION.— See  Audio*. 

SALE  or  COMMAND  of  EAST  IN- 
DI A  SHIP.— See  Contract  (Ilkgal)  1. 

SATISFACTION. 

1.  A  son  placed  by  his  father  in  busi- 
ness, accounting  to  hie  father  for  all 
the  profits,  deducting  only  the  ex- 
pence  of  his  board,  having  made  do 
demand  for  wages  during  his  father's 
life,  was  held  not  entitled  as  a  cre- 
ditor after  his  father's  death ;  or,  if 
he  had  a  demand,  it  was  satified  by 
a  Will,  giving-  him  a  legacy  to  a 
greater  amount,  and  other  benefits. 
Plume  v.  Plume.  158 

2.  Presumed  satisfaction  of  a-  legacy 
by  a  portion :  the  evidence  not  being 
sufficient  to  rebut  the  presmntpuoa. 

*  Trimmer  v.  Bayne.  508 
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SATISFACTION— continued. 

3.  Distinction  as  to  satisfaction  between 
the  case  of  double  portions  and  per- 
formance of  a  covenant  In  the 
former  small  circumstances  of  differ- 
ence are  overlooked.  Page  515 

SEPARATE  CREDITORS. 
See  Bankrupt,  7. 

SETTLEMENT.-See  Articles. 

SMUGGLED  GOODS. 

.   See  Contract  ( Illegal),  2. 

SOLICITOR. 

See  Principal  and  Agent,  2. 

SPECIAL  OCCUPANCY. 

See  Occupancy. 

SPECIFIC  BEQUEST  and  DEVISE. 

1 .  Bequest  of  personal  estate  not  held 
specific  merely  from  being  combined 
with  a  devise  of  land.  Howe  v.  Earl 
of  Dartmouth.  137 

2.  Legacies  not  specific  without  some- 
thing marking  the  specific  thing ;  as 
the  description  "  my  Stock/'  &c.  A 
mere  direction  to  transfer,  and  that 
so  much  capital  be  kept  in  the  same 
public  fund,  is  not  sufficient.  Sibley 
v.  Perry.  522 

See  Asset  $  (  marshalled) ,  1.     De- 
vise, 1 .     Legacy,  3.     Will,  8. 

SPECIFIC  PERFORMANCE. 

See  Agreement,  1,2,  3,  4,  9.     Auc- 
tion, 1. 

STATUTE  op  FRAUDS. —See  Frauds. 

STEWARD. 

See  Principal  and  Agent.  Trustee,  1. 

STOCK. 

Stock  bequeathed  by  a  Will  without 
two  witnesses  is  subject  in  the  hands 
of  the  executor  to  the  directions  of 
the  Will;  even  for  the  purpose  of  a 
residuary  bequest.  440 

See  Assets  {Conversion  of),  2,  3. 

-STOCK  (  Loan  of).— See  Bankrupt,  3. 

SUPERSTITIOUS  USE. 

The  statute  I  Edw.  VI,  c.  14,  relates 
only  to  superstitious  uses  of  a  parti- 
cular description  then  existing,    495 
See  Charity,  9. 

SURVIVORSHIP.— See  Vestin$\\. 
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TEMPORARYADMINISTBATION- 

See  Administration. 

TENANT.  — See  Landlord.     Principal 
and  Agent,  3. 

TENANT  for  LIFE. 

See  Assets  {Conversion  of),  1,  2. 

TENANT  in  COMMON. 
See  Vesting,  1,  4. 

TENANT  PUR  AUTER  VIE. 

See  Estate  pur  outer  vie, 

TERM  ATTENDANT  on  tub  INHE- 
RITANCE. 
See  Dower,  1,  3. 

TERM  in  GROSS.— See  Dower,  3. 

THEATRE. 

Order  made  in  the  case  of  Drury  Lane 
Theatre  on  the  authority  of  the  cases 
of  the  Royal  Circus  and  the  Opera 
Bouse.    Ex  parte  Ford.       Page  617 

TIM  BER.— See  Injunction,  6. 

TITLE. 

Exception  to  a  report,  in  favour  of  a 
title,  ou  the  ground,  that  the  rever- 
sion in  fee  migjit  have  been  disposed 
of,  so  as  not  to  have  descended  to 
the  heir,  from  whom  the  title  was 
derived,  over-ruled.  Sperling  ▼. 
Trevor.  497 

TRAVERSE.— See  Lunatic,  1. 

TRESPASS.— See  Injunction,  3, 4,  &, 

TRUST. 

Words  of  recommendation  not  consi- 
dered imperative,  unless  the  objects) 
and  subject  are  certain.  8& 

See  Charity,  1, 

TRUST,  ( Executory  ). 

Where  any  act  is  to  be  done,  as)  a  eon* 
veyance  to  be  made,  the  estate  is  a 
trust,  not  a  use  executed.  201 

See  Use. 

TRUST  (Resulting). 

1.  Executors,  though  not  bavins  lega- 
cies, held  trustees  of  the  residue  for 
the  next  of  kin.     Uryuhmtt  v.  King. 

225 
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TRUST— continued. 

2.  A  legacy  to  an  executor  raises  a 
presumption  against  his  legal  title  to 
the  residue  ;  which  he  may  rebut  by 
evidence.  Page  229 

8.  The  produce  of  real  estate  sold 
under  a  power  in  a  Will  passed  by 
a  residuary  clause  with  the  personal 
estate :  the  object  being  a  conversion 
out  and  out :  but  part  remaining  un- 
told was  held  a  resulting  trust  for 
the  heir  at  law.  Brown  v.  Bigg.  279 
See  Evidence,  2. 

TRU8TEE. 

1.  The  Court  refused  to  order  Court 
.  Rolls,  &c.  to  be  delivered  by  the 

steward  appointed  by  the  trustees 
to  the  steward  of  the  testamentary 
guardian :  there  being  no  suggestion 
of  improper  conduct  or  advantage 
from  the  change.    Mott  v.  Buxton. 

201 

2.  The  Court  controls  a  trustee  in  the 
exercise  of  a  power  to  appoint  new 
trustees,  though  given  in  very  large 
words.  Webb  v.  The  Earl  of  Shaftes- 
bury. 480 

8*  A  trustee  and  executor,  though 
taking  under  the  Will  a  commission 
as  a  satisfaction  for  his  trouble,  en- 
titled to  allowanoes  under  a  general 
trust  to  set  and  manage,  as  he  should 
think  proper,  and  out  of  the  rents 
and  profits  to  pay  all  rates  and  taxes, 
charges  of  repair,  stewards*,  bailiffs', 
and  game-keepers',  salaries  and  ex- 
pences,  and  all  other  oharges  and 
expences  he  should  think  proper. 
But  he  was  not  allowed  to  appoint 
an  establishment,  game-keepers,  &c. 
except  as  the  due  management  re- 
quired. Inquiry  therefore  directed 
as  to  that;  ana  whether  the  liberty 
of  sporting  during  the  continuance 
of  the  trust  could  be  let  for  the 
benefit  of  the  Cestui  que  trust:  if 
not,  the  game  belongs  to  the  heir. 
Webb  v.  The  Earl  of   Shaftesbury. 

480 

4.  A  provision,  in  case  of  the  death  of 
a  trustee,  for  the  substitution  of  an- 
other, and  a  conveyance  by  the  sur- 
vivor so  that  he  and  the  new  trustees 
should  be  Jointly  interested  in  the 
trust,  satisfied  by  the  substitution  of 
two  trustees,  after  the  death  of  both 


TRUSTEE— continued.  ; 

the  former,  and  a  conveyance  by  the 
heir  of  the  survivor.    Morris  v.  Pres- 
ton. Page  547 
See  Charge  and  Discharge,    Exe- 
cutor, 6,  7.    Trust  (  Resulting ). 


U. 

USE. 
Devise,  charged  with  debts,  to  trustees 
and  their  heirs;  in  trust  to  receive 
and  take  the  rents,  issues  and  pro- 
fits ;  and  thereout  to  support  sod 
educate  the  devisor's  son  till  the  age 
of  21 ;  and  then  to  him.  Not  a  use 
executed  in  the  son  before  the  age 
of  21.  m 

See  Superstitious  Use.  Trust  (£te- 
cutory). 

V. 

VESTING. 

1.  Under  words  importing  a  tenancy 
in  common,  though  combined  with 
words  of  survivorship,  the  interests 
vested  at  the  death  of  the  testator; 
and  therefore  vested  in  one  of  the 
legatees,  who  died  between  the  death 
of  the  testator  and  the  death  of  the 
person  entitled  for  Hfc.  Brown  v. 
Bigg.  m 

2.  Legacy,  when  the  legatee  shall  at- 
tain twenty-one,  may  be  so  con- 
trolled by  the  apparent  intention  as 
to  postpone  the  possession  only,  not 
the  vesting;  as  where  it  was  to  two 
children,  when  they  shall  attain 
twenty-one,  to  be  equally  divided 
between  them,  share  and  share  alike; 
appointing  their  father  in  trust  for 
the  same  and  trustees  for  them  dur- 
ing their  minority;  and  in  case  of 
the  death  of  either  the  survivor  to 
take  the  whole;  and  in  case  both  die 
in  their  minority,  over.  Branstrom 
v.  Wilkinson.  421 

3.  Bequest  to  the  testator's  three  chil- 
dren to  be  equally  divided  between 
them,  share  and  share  alike,  but  in 
case  of  the  death  of  any  withoat 
being  married  and  having  children, 
the  share  of  such  child  so  dying 
to  be  divided  between  the  surviving 
children,  and  so  if  one  should  oalv 
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BST1NG— continued. 

survive :  one  being  married  and  hav- 
ing a  child,  her  share  vested.  Rip- 
ley v.  Waterwortk.  Page  453 

4.  Construction  of  a  Will,  giving  a 
vested  interest,  though  subject  to  a 
contingent  charge ;  and  creating  a  te- 
nancy in  common  as  to  part  of  the 
property,  and  as  to  the  residue  a 
joint-tenancy;  there  being  nothing  to 
control  the  legal  effect  of  the  words. 
Jackson  v.  Jackson.  534 

See  Power,   1. 


W. 


rARD  of  COURT. 

Upon  a  marriage  of  a  Ward  of  the 
Court,  under  flagrant  circa mstances, 
the  husband  obtaining  a  licence  upon 
a  false  oath,  that  she  was  of  age, 
the  clergyman  was  ordered  to  attend, 
and  reprimanded :  the  husband  was 
committed  and  ordered  to  be  in- 
dicted. Being  convicted  and  having 
suffered  the  punishment,  upon  his 
petition  to  be  discharged  on  exe- 
cuting a  settlement,  the  Lord  Chan- 
cellar  would  not  approve  a  proposal 
giving  him  any  farther  interest  than, 
in  case  of  his  surviving  and  no  chil- 
dren under  her  appointment:  re- 
quiring the  fund  to  be  transferred  to 
the  Accountant  Generui:  with  a  trust 
declared  to  pay  the  dividends  to  her 
separate  use  for  life,  from  time  to 
time,  and  not  by  way  of  anticipation  : 
after  her  decease  the  capital  among 
all  her  children  by  any  marriage  : 
if  none,  and  he  survives,  according 
to  her  appointment  by  Will;  if  no 
appointment,  to  her  next  of  kin; 
and  if  she  survives  subject  to  her 
appointment,  to  her,  her  executors, 
&c.  No  costs  to  the  husband. 
Millet  v.  Rowse.  419 

See  Practice,  4. 

rAST£.— See  Injunction,  2,  3,  7. 

TOPE,— See  Baron  and  Fime.  Ward 
of  Court 

''ILL. 

1.  A  codicil,    with    three  witnesses, 

though  relating  only  to  personal  ea-': 
Vol.  V II.  r 


WILL — continued. 

tate  and  expressing  no  fhtefttfpif  as 
to  re-publication  of  the  Wilt, '  is  a 
re-publication,  and  therefore  the 
Will  containing  a  general  devise, 
lands  purchased  in  the  interval  pass. 
Pigott  v.  Waller.  Paae  98 

2.  Hie  Court  never  alters  or  adds  to  a 
Will  without  necessity.  130 

3.  Rule  of  construction  trot  to  make 
any  intendment  contrary  to  the  plain 
and  usual  sense  of  the  words,  unless 
from  other  parts  of  the  Will  plainly 
appearing  not  intended  to  have  that 
extensive  operation.  308 

4.  Though  the  testator  might  not  have 
contemplated  the  event,  that  will  not 
affect  the  construction.  360 

5.  A  Will  not  executed  according  to 
the  Statute  of  Frauds  has  no  opera- 
tion; not  even  to  raise  an  election 
against  a  person  taking  a  benefit  in 
the  personal  estate.  372 

6.  Distinction  as  to  real  and  personal 
estate.  Every  gift  of  land,  even  a 
general  residuary  devise,  is  specific ; 
and  that  ouly,  to  which  the  party  is 
entitled  at  the  time,  can  pass :  in  the 
case  of  personal  property  what  he 
has  at  his  death  will  pass;  and  if  the 
description  is  specific,  it  may  ope* 
rate  as  a  direction  to  purchase.    389 

7.  "  And "  construed  •«  or  *  to  give 
effect  to  all  the  words.  458 

8.  The  Court  will  not  take  into  con* 
sideration  the  amount  of  the  pro- 
perty or  the  number  of  objects,  for 
the  purpose  of  construing  a  Will, 
except  in  the  case  of  a  specific  dis- 
position.    Sibley  v.  Perry.  522 

9.  Testator  having  directed  a  transfer 
of  3  per  cent.  Consols  three  months 
after  his  decease  gave  several  other 
legacies  of  stock  "  as  aforesaid." 
Those  words  upon  the  whole  Will 
referred  to  the  description  of  the 
stock,  not  to  the  time  of  the  trans- 
fer.    Sibley  v.  Perry.  522 

See  Assets  ( marshalled).  Contin- 
gency. Devise.  Exoneration,  1* 
Frauds  (  Statute  of)  2.  Guar- 
dian, 3.  Legacy.  Marriage. 
Power,  1,  2.  Practice,  6.  Re- 
sulting Trust,  3.  Revocation,  1. 
Specific  Bequest.     Trust,  1. 
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WITNESS. 

1.  Bill  for  discovery  9  In  aid  of  an  ac- 
tion: demurrer  by  a  mere  witness 
allowed;  though  the  discovery 
would  be  more  effectual  than  the 
examination  at  law,  and  notwith- 
standing a  charge  of  interest  in  the 
Defendant;  as  to  which  he  may  be 
called  by  the  Plaintiff,  waiving  the 
objection,  and  if  called  against  him 


WITNESS— continued. 

may  be  examined  upon  the  writ 
Fenton  v.  Hughe*.  Pmg 

2.  A  party  having    called  a  wi 
cannot  discredit  him. 
See  Practice,  9. 

WRIT  of  NE  EXEAT  REGNO 
See  Ne  exeat  Reyuo. 
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